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i . X I" or more persons may acquire the property of 
u Ship by building it at their expense, or by pur- 
chasing it of another, who ha* authority to dispose of it. 
Upon the death of the Owner, his mtucst. devolves upon 
}hn executors or administrators, his personal represen- 
tatives In the omw) of purchase, however, it. is necessary 
that the person who, lakes upon him to sell, should have 
powci tn dv> so ; for si'fhm.ah ,i sale of other goods by the 
person, win* i*. m possession ;>[ them, dots, in many cases 
vest tbr piopertx in the buyer, even when the seller him- 
self hie: neither property in them, nor authority to dispose 
of them, tin same cannot take place with respect to ships, 
us there is no open market for the sale of them. Indeed 
this species of property appears from very early times to 
have been evidenced by written documents, dnd at present 
always is so, which other moveable goods rarely are; and 
therefore the buyer has m this instance the means of ascer- 
taining the title of any person, w ho offers to sell, and can 
seldom be deceived, except by his own fault, 

2. The Master of a ship possesses, m more fully appears 
in different parts of this Treatise, every power necessary for 

B ' the 
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the employment and navigation of the ship; but he has • 
not, unless in a case of extreme necessity, authority to sell 
the ship, and he is bound seriously and deliberately to try 
every, other expedient to raise money, before disposing of 
the ship or any part of the cargo (a). And with a view 
^ probably to prevent the opportunity of fraud, which the 
vallpwance of this power to him might afford, several of the 
foreign (h) ordinances expressly declare, that he shall not 
sell the ship without a special authority for. th&t purpose 
from the owners ; at the same time, however, authorizing 
him, incase of necessity, to borrow money upon the credit 
of the ship or its furniture, with the assent of his crew. 
And in conformity to these regulations. Sir Matthew Hale, 
wheu Chief Baron of the Exchequer, is reported to have 
decided upon a (c) case referred to, and argued before him, 
that the Hide of a ship by the master did not convey the 
property to lire buyer, although the sale was made in 
a foreign country, in a case of inevitable danger, the ship 
and tackle being beaten and broken, and no hope of saving 
any part of them, partly on account of the tempest, and 
partly on account of the barbarity of the inhabitants of the 
country, who carried off every thing that was cast on shore. 
Perhaps, however, there might in thin case be some cir- 
cumstances, not noticed In the reporter, which might lead 
the learned Judge lo douoi the absolute necessity of a sale, 
or to think the U^yer u parly to the misconduct mentioned 
in the book* In a ease that came before the Court of 
King's Bench on the subject of hypothecation. Lord JTolt 
is reported t J* have said, 4< The master has no authority to 
** sell any jpart. of the ship, and his sale transfers no pro- 
u perty; hut* be may hypothecate (d)? And in a subse- 
quent 

fa) VrukraxH»i v. Uoberiyoh, cIiq. of Rotterdam, art. iQfr. 2 M»- 
4 Campbell, * 3 *i £ew>, 107 . 

(it ) Consolitit>' } I). M. ch, 253* 0) Ir&Renherc v. Tresilfitm , I 

Laws of OlertM t 'flet l.j ni tfiahup, Sid. 402. 
art, 13a of rb« Him* Towns, ad. ( d) Johnson v. *S hippeu, 2 Lord 

57* Trench Orilnsusce, Liu Vt. Ray, 9 O 4 .. 

Tit U Du CapUtqne, art. 19. On 
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quant case (e), wherein Lord Chancellor Cowper decreed 
that the East India Company should pay to the owner of 
a ship purchased of the master at Batavia for their use by 
one of their agents, tlfo difference between the real value 
and the sum paid to the master, with interest thereupon 
at the rate alowed in India (which decree wate afterwards 
affirmed by the House of Lords,) his Lordship toot notice 
that the sale of the ship was not necessary : The transaction 
indeed wa* a gross fraud between the master and tire 
agent of the Company, but without their privity. By the 
Cotmolato del Mare, the master is allowed to sell tire ship, 
if worn out by age (f). A nd it is said by one of the ear- 
liest English reporters, that 4 * the master of a ship may in 
" some cases sell the ship, although it does not belong to 
“ him, as bilbo case of famine (g), Jkc/ f This author does 
not cite the decision of any Court as an authority for the 
observation. The exception, however, of cases of extreme 
necessity rather fortifies than weakens the general rule ; 
and no person can safely purchase a ship of the master m 
any case, which does not clearly fall within the principle, 
upon which the exception is founded ; and such a case 
will rarely happen. And although the master be himself 
a part-owner of the ship, yeit will not his sale thereof be 
good for more than his own part ; for the interest of part- 
owners is so’ far distinct, that one of them cauuot dispose 
of the share of another; whereas in Utrticles of ordinary 
sale, one partner may in general transfer the whole pro- 
perty, if the transaction be without fraud. 

Since the publication of the first edition of this book, 
this pow v er of the master has been a subject of judicial 
consideration in several Courts. The British ship Gla- 
morgan, belonging to the port of London, was sent on 
a voyage from thence to Antigua and back ; she delivered 
her cargo at Antigua f took in her homeward cargo, and 

v sailed 

(a) Kkim v. K f. Company, i (f) Cap. 253. 

P. Williams, 395. 2 Bro, Pari. (g) Jenkw's Centuries, p. *#,>• 
Ca*e*, 72, Observation at die eiw! of caae 17, 
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sailed to Tortola to join convoy ; and arriving at Tortola 
in a leaky state, on the 1 6 Nov . 1 805’, was there sold in 
the following month, under an order of the Vice-Admiralty 
Coiirt obtained on the application of the master for a sur- 
vey, and a report of surveyors that the ship was totally 
unfit in her then state to proceed with her caigo, and that 
the evprn.se of repairing her there would be more than her 
vain** when repaired. The purchaser procured a new 
register for the ship at Tortola , and sent her from thence to 
V cvhi and there procured another new register, uml sent 
her Fran thence to Grenada , where she took in a cargo, 
with which she arrived safely in London in Jnhj 1806. No 
fraud was found to exist in this sale, and the Court being 
of opinion that the sale could not be sustained under the 
authority of the Vice-Admiralty Oo.m, it became material 
to consider whether ii could be sustained as a sale by the 
authority of the master. The Court appear to have thought 
that it could not ; hut the point was nol judicially decided, 
because the learned Judges were of opinion that, suppos- 
ing the muster was warranted by an authority, fcxprt;* or 
implied, from his owner, to Sell the ship in «uch a cast!, 
still it was necessaiy that the forms prescribed by the 
Register Ads should be complied with: and nothing of 
this sort having been done, the original owner succeeded 
in his actum against the purchaser (b). 

The A men eon id up Fanny Si Elmira (i) having been 
taken by the Danes, and recaptured by a British sloop, was 
claimed in the Prize Court of Admiralty on behalf of her 
original owners, who resided at Wev) York , and also by a 
Mr. Or ms by 7 who had purchased her of the master at 
Sligo in Ireland, under the following circumstances. 
The ship having been damaged upon the rocks in Sligo 
Bay, the master caused her to be surveyed by persons 

whom 

(h) Me ud v . J)ar^j/ f 10 &»-,♦/ 143! tnu 'Hunter v. Prinsep 4 others , lo 
Sec »bo, as to Ehdjjimltority nf Urn Fast, 37 fi. 

Vice-Adinirklty Cijurt, r*» outer a (j,J The Fanny uncf Ei.mijm, 
calc on th<- application oi* the mu*- Hie hi. £ 4 vrauL> Ad, Rep, 1 J7. 
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whom he described as competent, but who do not appear 
to have filled any public station, and who reported that 
it would require i\ 1 ,500 to repair the vessel, a sum far 
exceeding* her value, and that it would be for fchp interest 
of the concerned to have her sold. She was accordingly 
sold by public auction, and bought by Qrmby lbr £.350, 
who by the master's desire paid part of the money into 
the hands of the agents of the owner at S/igo, ami ear- 
ned the remainder to account between himself and the 
master. Soon after this purchase, O rmshtf offered a 
fourth of the vessel to the master at the same price, 
provided lie would consent to navigate her again as 
master; this he agreed to ; the vessel was repaired at an 
expense of i*. 800, sailed to Riga, and was taken on her 
return from thence to London. The agents of the ori- 
ginal owners declared they had r ^oj*e every thing in their 
power to prevent the sale, and lvad been ready to make any 
advances that might be fouiul necessary. The learned 
Judge of the Court ordered the ship to be restored 
to the original owners, without picjudice to any rights 
which the proper Court of Justice in America might think 
Mr. Qrmxbij had acquired by the purchase. H is obvious, 
from the facts above stated,* that this sale could not be 
justified on the ground of necessity. But the opinion of 
1 so very learned and enlightened a Judge on this- subject 
in general, deserves the greatest attention, and ought to 
be made known as generally as possible, to prevent sales 
of this kind, which are so often injurious to the rights 
of the owners. w la too first place,” he says, lc it must 
44 be shewn that there was a necessity, and -theu it re- 
u mains to bo considered whether it was such as by 
“ law would give the master a right to sell. That 
41 such a case may arise, I am not prepared to deny; 
** suppose, for instance, a ship in a foreign country, 
44 where there is nn correspondent of the owners, and 
“ no money to be hud on hypothecation to put her, 
" into repair. Under these circumstances, wh$t is to be 

V 3 done ? 
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“ done? the *hip may rot before the master can hear 
" from his owners; and therefore, if the necessity were 
“ clearly shewn, with full proof that every thing was 
“ done' optima fide, and for the real benefit of the .owners, 

44 the Court might be disposed to sustain a purchase so 
“ made.” And again, “ In a case of that description, I 
•' say, strongly put, where there was no ground for stts- 
“ pjcion, although I do not .know that such a power is 
“ given to the master by the general Maritime Law, yet, 

“ feeling its expediency, this Court would strain bard to 
" support the title, of the purchaser: but there must be 

the Clearest proof of the necessity : it must be shewn 
u not only that the vessel was in want of repair, bnt 
“ likewise that it was impossible to procure the money 
“ for that purpose.” 

Again, in an action brought on a policy of insurance on 
the ship Lady Ib.tnfi-, which had been sold by the master at" 
tin* Jsk of France., the jury having, in answer to the ques- 
tions submitted to their consideration by the learned Judge 
at the trial, found, first, that the master appeared to have 
acted according to the best of his judgment ; secondly, 
that the sale was conducted fairly and honestly; and 
thirdly, that there was m necessity for the sale of the I 
ship; the verdict was entered for the assured for ani 
average loss only, and not fox a total loss with benefit of/ 
salvage, which the assured had claimed (k). 

It may be proper fo'ntention in this place a cast' tried 
very soon after that which I have last cited, arising out of 
a sale of $£»sfrt of the cargo made at the Cape of Good Hope. 
by the m&te.r of a ship which had been wrecked there. 
Hie authority of the master to sell the cargo depends 

upon 

(k) Mncbi^yt v. Jjtrktt, tried shipped on hoard the Lady Banks, 
Itefore Lord (ywi .lustier Dallas, afterwards covered from the 
March 5 *h, iBitit. \ printed' re- plaintiffs in this cause, in an ac~ 
port of this trial has Kan publish- • tion for breach of duty, for not 
ed, by order of, the committee for delivering ,at their place of dfcstt- 
jnanagH.g- th« hffatrs of Lloyd's; nation. 1st BingliaiU, 343. 

Tim owners of of the goods. 



OWNERS OF SHIPS. 7 

mj ’<.the same principles as his authority to sell the ship. 
T| sods in question were forty-two chests of indigo which 
till ^chasers sent to England, and which were fpund 
un arrival here to be damaged. ' Several other chests 
wHSofl were on board were also saved and sold. ' The 
catalogue for sale described several of tbe packages of 
the indigo as being wet, otherwise in good order, the 
chests were not opened before the sale. The master, acting 
under the advice given him at the Gape, thought a sale the 
best thing that could be done for all concerned, and ho 
fraud or improper motive* was imputed to lrim. The action ' 
was brought by the owner of the forty-two chests, nomi- 
nally against the East India Company, virtually against 
the persons who had become the purchasers at, tbe Cape 
The sale of these goods under these circumstances being 
thought unnecessary, the plaintiffs obtained a verdict. A 
motion for a new trial was made in the ensuing term, but 
no rule granted (l). 

The. decision of these two cases is conformable to the 
opiniorrtef the Court of King’s Bench; in the case of the 
Royal Exchange Assurance Company v. idle , which was 
a writ of error brought on a judgment of the Court of 
Common Pleas. The Court of King’s Bench not being 
satisfied that the necessity of the sale of the ship was 
made apparent by the facts found on the special verdict, 
directed a venire de novo to ascertain that, point Cm), 

■ By these decisions, the authority of the case of Read 
v. Bonham (n ) appears to be much weakened, unless the 
facts of that case are considered as shewing a necessity for 
the sale of the ship, upon which point there was a 

difference 


(l) Frnmm v. Kts' 

tried Wore Lord Ciiief 
Justice Abbift, April lydi* 

A printed accxwnt ofllik trial also 
pubbfrtifd with Mmbiink v. 
Id&ktr. The motion ft* r a new 
trial is rejxyrted in 5 Barncwctll 6c 
Alderson, 617 . 


On) ft T«uinton, 755. 3 B. 
Moore, il,V 3 Broderick A- King- 
hait>,.i5i, notO* , 

(n) 3 Broderick. 6c 
1 57* Ttm yrab an action ow 
a policy of l^urance. 


B A 
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difiWeace of opinion on the Bench, and therefore it seems 
useless to detail, them in this place, 

In a more recent case of Robertson v, C/ark, in which the 
Court of Common Pleas considered that the sale of the 
ship was justified, the Court held* that satisfactory proof 
was given of a sale bona fide* {aid for the benefit of all con- 
cerned? and of a case of urgent necessity {o)< 

. In foreign countries, attempts have been made to 
evade the effect of these restrictions, by procuring a sen- 
tence of condemnation and sale of a ship, as unfit for 
service,, from some Court or Judge having jurisdiction in 
maritime affairs (p). No such jurisdiction is known to the 
law of England. The condemnations, as they are called, 
sometimes made abroad, upon the survey and report of 
captains or carpenters, have no binding force in this 
country, but the fact, upon winch they profess to be 
founded, may be again litigated by the parties inte- 
rested in disputing it. This was successfully done at 
a trial before the late Lord FMenbarmgh, in a case (q) 
of which it will be proper to detail the circumstance*, 
as there is loo much reason to fear that similar prac- 
tices not (infrequently take place. The owners of the 
ship Grace sent her to Jamaica . under the command 
of one Cook f with a cargo consigned principally to 
M'Anuff and Cunningham , and with orders to follow 
their directions in respect to his loading back, and to apply 
to them for money for the use of the ship. On the 4 yd of 
February after the discharge of her cargo, the ship 
was driven tp shore at liio Bueno in Jamaica, in a gale of 
wind. The (master applied to Cunningham, who resided at 
Montego Bab} for advice in this emergency, and ou the 
27th of February *nude the usual protest. On the same 
day, the deputy naval officer at Montego Bay directed his 
^ fa warrant 

00 1 tiif»ghaj$Jb ,445* (<j) Thy wan $ of hers v. NmUott 

1 ' *i “ * 4" others, §iu. at Guildhall, AW i, 

ip) See Valin tiou die Trench 1803 'Hurts i* a report of this 
Ordinance, tom. F 444* me m £ JStyitt. N. I 1 . C, p. 65 . 
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warrant to four masters of ships, desiring them to examine 
the Grace, and make a return uponooith of her state and 
condition. They reported, that they h&d been on board, 
and found the ship settled ina sand bank four feet, with 
a bank of sand between her and the sea of twice her 
length, and not more than two feet water on the sand 
bank ; and that they were therefore unanimously of 
opinion, from the great expense that would be incurred 
in attempting to get her* afloat, and the little chance of 
succeeding therein, that it would be most for the ri~ 
vantage of the underwriters, and all others concern a, 
to sell the ship a$ she then lay, with all her materials, 
to the best bidder, Cunningham advertised the ship for 
sale by auction 0$ a wreck : he acted as auctioneer, and 
charged bis commission, and she was sold on the 15th of 
March, to one Dana, for i\ i;Cio Jamaica currency, about 
£.864 sterling. One of the surveyors attended, and bid at 
the sale. Dunn sold the vessel to Robert Moulton, a 
brother of one of the defendants, who, upon his own oath 
of ownership, and surrender of her register, obtained 
a new register at Jamaica, and transferred her there to the 
three defendants, one of whom wsu one of the four masters 
by whom she hud been surveyed. The vessel was got off 
the aaud with considerable difficulty, but very little injured, 
and after some slight repairs returned to England with 
a cargo. The deputy naval officer here mentioned, is the 
deputy of an officer appointed by the governors of our 
colonies and plantations* to receive an account of ships and 
their cargoes upon their arrival there (r). The ship had 
cost £.3,700 before she left England, and was little more 
than throe years old. 

The owners being dissatisfied with Ibis sale, brought 
the present, action to try its validity* artd at. the .trial it 
appeared by Ac evidence of Cook, and oMhree of the 
musters who' had surveyed her, that they !iad paid very 

little 

(r) t$ Or. 3 . 7. sect, il. & 7 <v Wm. 3. 22. strf. 5. 
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little attention to the ship, itself which was never pumped 
before they made their report ; but they swore that they 
thought a sale 'the most prudent step to be taken, on 
account of the difficulty, expense* and hazard of removing 
her from her situation, and the little resources that Coot 
had for sncli a purpose. The plaintiffs contended, that the 
master of a f-hip could not dispose of her in any case ; or 
that, admitting him to have this power in a case of abso- 
lute necessity, such necessity did not exist in this instance, 
and the whole transaction was a gross fraud. 

The Chief Justice/ . Inrtl EUenboroNgk, offered to reserve 
the question, of the master’s power to sell tinder my cir- 
cumstances. for the consideration of the Court, if the 
; verdict should render that point material ; and stated his 
own opinion to the Jury to be, that although the master 
had no general authority to sell, lie had an implied autho- 
rity, in cases of extreme necessity, to act . for the benefit of 
the concern, exercising a sound discretion, such as the 
owner himself would exercise if lie were upon the spot ; 
and that in extreme cases, and extreme cases only, he had 
power to sell, as in the instance of a wreck which could 
not be got off, and ought not to he left to perish absolutely, 
And he desired the Jury to consider, whether in this cast 
there was such a necessity as would have induced the 
owner himself to sell if he had been present ; and_jf they 
thought there was such a necessity, then, whe* the sale 
in this instance was fraudulent. The Jury found a verdict 
for the plaintiffs. 

In the course of the trial no regard was paid to the 
authority of the deputy naval officer, whose situation cer- 
tainly gives him no u a mer of jurisdiction on such a sub- 
ject. In commenting upon the evidence, the Chief Justice 
adverted partii-uhily to the circumstance of OBe of the ( 
surveyors /mg bid at the sale, and. Another become 
a purchaser Wforu the ship left the island ; and. observed, 
that it might} be a nsefqi lesson to teach such persons, 
that by accepting the office of surveyor,- they elected 
\ not 
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t ■ . . 

not to become purchasers, or to derive any benefit from 
a sale. ’ ■ • : V •' , • ‘ ■' ■. 

And at a subsequent trial of an' '.action fsf, brought to 
recover the value of a ship, which had been id like manner 
condemned and sold at Tobago, as incapable of repair, and 
is which else' the plaintiff succeeded, his. Lordship said, 
that he considered a proceeding of this sort, not as the 
sentence of a CJpult pronounced for the captors of a cap- 
tured vessel, but rather as the inquisition of a Sheriff, for 
the purpose of information to those, who under certain air- ’ 
cumstances have the power of selling the ship. Such an 
inquisition is not conclusive upon the party whose property , 
is in question. 

In the case of thelli^ Grace, the sale Was considered 
to be fraudulent: but in those of the ship Glamorgan, 
and the ship Jjady Banks, which have been recently men- 
tioned (t), die sale was thought to have been fair and well 
intended.. and the former was made under an order of the 
Court of Vice Admiralty of Antigua , founded on the pro- 
ceedings’ usual on such occasions, viz. a , petition of the 
toaster to the Court for a survey, a commission of survey* 
report of suneyors, decree of the Judge adopting the 
report, petition of the master for a Sale, and a commission 
of sale directed to the Marshal of the Court. Yet in this 
case also, the Court, of King’s Bench decided, that the 
Vice Admiralty Courts abroad, have no authority to decree, 
upon the mere petition of the master* the sale of ^ ship 
reported upon survey to be unseaworthy, and not L pair- 
able, so as to carry its cargo to the place of destination, 
without an expense exceeding the value of the ship when 
repaired ( u), 

4. The (x) writers on maritime law inform us, that if 

a ship 

(h) Jndr&m Glvttr, Sit t. (u ) lind v. IMrhg, toEaM, 143. ' 

after Tri*i..T. 46 Geo. 3. at Guild- jt), lloccus, not. SC. Stractiia dr, 
hall, liefer*' Laid Elknbtamgh. Ntwrimi, j,ars. 2 imtn. 12, Mo/tuy 
ClvJ. • de Jurf, m.irn. boojt «. ch 1. sect. 

(t) Ante, page 3. and 6. 8. Tile latter adds, that if a ship 

comm ft 
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a ship he sold with the tackle, apparel, furniture, and other 
instruments thereto belonging, the ship’s boat is not con- 
veyed by, these words, and they found their opinion upon 
the authority of those parts of the Digest, in which it is 
said that the boat is not a part of the ship (yh or of its 
apparel (z)< 

f y It has been observed, that the property of a ship is 
now always evidenced by written documents. And those 
documents not only furnish tine owner w ith proof of his 
property, but also enable him to dispose of it, when the 
ship is at $ea, or in a foreign port When a ship is herein 
the country of its owner, and a delivery of actual posses- 
sion is possible, such delivery is give a perfect 

title to the buyer, in case of a the whole ship ; for 

although as between buyer and heller the sale may be 
completed by payment of the price without delivery of 
possession, yet if the buyer suiter the seller to remain iu 
possession, and act as owner, and the seller in the mean 
time become bankrupt, the properly may be considered as 
remaining in him to be disposed of lor the benefit of his 
creditors (a ) ; and sometimes also, if an execution issufe 
upon a judgment against the seller, the *ale may be deemed 
fraudulent and void as against the party who has obtained 
die judgment ( h). But in case of a sale, or agreement for 
sale, of a part only, it ha$ been thought sufficient, if the 

vendor, 

commit piracy, the Imt is not lor- , blip Wane, 5 Manic ami Selwyn, 
tuU'd; amt refer* to a case in Kn'l'ai ; 228 : and kirk Ley v* Hodgson, 
A b. for bits authority * and Beawes i l Borne wall ami 'CwwnweH, 3?*lh 
has follow id the words ofMoIio*. j But if the buyer, hawoji; sufFt retl 
But in Oic. (ay referred to , the } the seller to remain in poSheStiton, 
lout )< ttni; j does after a time take possesion 1 

(y) Dig *2K i. 44, j of her, ami the seller then become?* 

( z) Dig* 6. 3* f [ haiikiupt, this will not wine within 

(a) By virtue of thf £tat, (j j fJh»pUt’«lc, possession having been 

(ho, 4, c , i6>, p, 70, former J taken before th« bankruptcy. Jfi»- 
Staiutcs. See iWo.w hnvuc 4 others, bmm JSt'Dvimdi; case nf tht 
v. Uap 4* off&fai 2 BikxJ. and ship Glory, 2 Barnewall ami AU 
Bingham, 114, \jfoy 0 other* v, dersem, 134. 
yiurtmrtu * Jtarinewali and Ah (b) By tbo Common Law, and 
derson, Tftfr Mrttinton 4 offer* v. ! the Statute 13 £b/r. 

M* Donnell ,y $thc\? ; me of the * 
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•vendor, having delivered t3he muniinenfi fifbis title, ceased 
from the tiine to act as a pait-<rtvner, actual delivety of 
a part being said to be impossible (c). This,' however, 
should be understood with some limitation; fbar if a part- 
owner has the actual possession of the ship, it is not 
impossible for him to deliver the possession ; if lie lias not 
the actual possession, the possession of the other part- 
owners may reasonably be considered to be the possession 
of the vendee after the sale, But when a ship is abroad, 
a perfect transfer of the property may at the Common Law 
be made by assignment Of the Grand Bill of S-ule, and deli- 
very of that and the other documents relating to the Bhipf</>, 
as the delivery of the Igjy of s t warehouse to the buyer of 
goods contained therein is held to change the property 
of the goods, according to the iule of the Civil Law fed ; 
such delivery in each case being not merely a symbol, but . 
the mode of enabling the buyer to take actual possession, 
as soon as circumstances will permit. And the Legislature 
has recognized this mode of transfer, and introduced parti- 
cular regulations respecting it, as will be noticed in the 
following chapter. And to this purpose, in the case of 
Batson be forereftrred to, Dublin was esteemed a foreign 
port with respect, to a ship belonging to owners resident in 
England, and mortgaged there. In such a case, however, 
the buyer should uofc delay to take possession of the ship 
upon its return to this country. 

6. The law of England, which in all its branches favours 
the transmutation of property made without fraud, as con- 
sidering such transmutation beneficial to commerce, diffets 
«in this particular very materially from the law of France ; 
for by the French ordinance (f), all ships remain subject 

to 

<f) Addis v. Baker, and others, l $, n . .3 Bro, Ch. C!S*. 363, ami per 
Ante. 332 . Aee also Gillespie w ft’ <w v»c Ob. J. arguendo in Gordon v. 
Couitt, AinMor, 6 j* 2 » K. 1 . Comp. 7 Ter. Rep. in K. B. 

(>t) Kv jmne Matthew* 2 Vesi 234. . . , , 

273 . and Atkinson v. Moling, 3 (e) Dig. 41; 1.9.6. 

Ter. Sep. hi K. B. 463. Er parte (f) lit, 3, Tit. *0. jDrr Novices. 

Batson, Co. Bank. Laws, eh. B. art. It k 3. 
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to the debts of the seller, until they have mode one voyage 
at sea, under the name and at the risk of the new pur- 
chaser, unless they have been sold under a decree : and 
the sale of ft ship at sea shall never prejudice the creditors 
of the seller. And Valin, ii'i his commentary oh this phrt 
of the ordinance, says, that the debts here meant, a re debts 
of every description due at' the time of the sale : • and in 
another place (g) he informs us, that according to the 
general l&w of France, ships like other moveaWes cannot 
be hypothecated ; arid that in those parts of France where 
the hypothecation of moveables is permitted, the hypothe 
cation continues in force only during the possession of the 
debtor himself, and does not enable the creditor to follow 
the property into the hands of a third person. It should 
be observed, that in the ease of hypothecation, according 
to the strict meaning of that word in the Civil taw (h), 
the debtor always continues in possession of the thing 
hypothecated. 

7. Another mode of acquiring property in a ship, is by 
capture from an enemy in time of war, legalized and sanc- 
tioned by a sentence of condemnation in a Conn of the 
capturing power, constituted according to the law of 
nations. In this case, however, if *lm, cajrture is made 
bv a ship belonging to his Majesty, the prize is formally 
condemned to the King, and the value distributed among 
the captors ; and if the capture is made by a private ship, 
in which case the sentence is in form a condemnation to 
the captors, a sale will always be the most convenient mode 
of ascertaining the value, both for the purpose of distribu- 
tion among the captors, and of payment of the (i) duties 4 
to the King; and the Acts of Parliament which give to 
prizes the, privileges of British ships, presume a sale 

thereof, 

(e) Comment: rm the French j transit, nee posseswt, ad credj. 
Ordinance, topi 1, 340. hmtm. < 

(i ) By 34 Oeo. 3 . c. ’jo. sbipsnf 

(h) T%,vifk, 7. 9. 4 . l‘ri,jirift ««r, whether public or private, 
pigimsdicimos.wuotl ad croditorem captured and made priw, are ex- 
tranut; 1 hypoUMjCam, cum nun enapt from duty. 
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thereof, and provide regulation accordm^y, m will appear 
in the next chapter. . ' \ , 

if a neutral state sebe>n< 3 . sell a vessel,* there being no 
sentence of condemnation, the property in the vessel not 
changed^* \ • - . ' . ; , 

8 . Capture by pira/es,who are merely robbers at sea {7;, 
does not divest the property of the owrrny and m a very 
early period of our history, a law was made for the restitu- 
tion of property so taken, if found within the realm, be- 
longing as well to strangers as JiuglisUmen. But capture 
by aa enemy, in the exercise of war between two nations, 
does, according to the law of nations, wholly divert the 
property of the owner, and transfer it to the captor of the 
sovereign of his state at some period (w)* The African 
States, having now acquired the character of established 
government*, ami having regular treaties with this country, 
are not at present considered as pirates. And therefore in 
the case of a, British ship captured by the Algerines f and 
sold under die authority of the Bey of Algiers, before the 
Spanish Consul, to a merchant of Minorca , who transferred 
it to a British merchant under the sanction of the Judge 
of the Vice-Admiralty Court at Minorca, the Conn of 
Admiralty here refused to award restitution to the original 
owner (n). » 

9 . There appears, however, to be no settled and uniform 
rule established in practice among nations, m to the precise 
period, at which property is divested by capture. By some 
writers and iu some nations this has been held to take 
place after a possession of twenty-four hours ; by others* 
not until the prise has been carried infra prasidia (o), aai 

, , expression 

* firj tri/jww v. J Fortier, 6. Twin- Tracts, p. J 24 & Goxs v* 1 llth-rs, 
f on, 25 and * Marshal, 435. 8 Burr. 683, ) Hob. A,* ft. 59, 

{() gy Elite. 3* stat. 2. r: 13. Murshali on fnsaranoe, p. 427 
Yenv book, 8 XUch« %* 2 . Jenfcin’a f«;TbeHx;i.ENA,IieaIep, 4 H <^> 4 

. A, it. 3, 

(m) UoleYTrcatiseio three pans, (xt) March I iO. * 
par, 3. ch> in HargraveY taw - ' 

VtMrjpr* JMkrgkyt **«*??« - t < q 

Jb&Sfx* 1NU> - « *v ,**• * *1 *i * v* *•> , »V* 
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expression of very doubtful meaning as applied to maritime 
warfare. 

The present very learned Judge of the Court of Admi- 
ralty bas said, that, in his apprehension, r * by the general 
“ practice of the law of nations, a sentence of oon- 
49 denmation is at present deemed generally nocessaiy, 
H and that a neutral purchaser in Europe during war 
u looks to the fegal sentence of condemnation as one of 
** the title deeds of a, ship, if he*buys a prize vessel ( p )F 
Such a sentence was thought necessary in this country to 
divest the title of the original owner, aud give a valid title 
to apurch&ser under captors, more than u century ago; 
and a ship taken from an Englishman by u French 
squadron in the year iOyt,and sent into Bergen iu Norway, 
and there sold, coming afterward* into this country, was 
claimed by the original owner, and decreed to be restored 
to him by a sentence of the Court of Admiralty, affirmed 
afterwards upon appeal to the delegates (q) : And upon 
the ground, that a legal sentence of condemnation cannot, 
according to the law of nations, be pronounced by a consul 
or minister of the belligerent power, in the country of a neu- 
tral ‘power, to which the prize may have been taken ; ships 
have been restored by t lie judgment of the Court of 
Admiralty to their original owners, 3$ well upon recapture 
from the purchaser ( r), as upon arrest in a port of this 
country (*). In one case, the ship, while in the hands of 
a neutral purchaser, had been taken by the I'renrh, and 
carried into a Spanish port, and there condemned by the 
French consul as prize, but that condemnation had been 
reversed on appeal to the superior prize court at Parte* 
and the ship restoie > !o the purchaser. These facts, how- 
ever, were held not. to alter the case, or give validity 

to 

(p) I Holy A<Tt. 131). (a) The Kujuighett, Spwre* 

(q) The C<gnv» \nt-Mahy, »v£, 3 RoU. A. lb 96, Ami Um 

3 Hob, A. HI Thrtwtin Piiu^Mious, Dec, iSOO. See also 

* y. fkm ?*♦ Carpi* 4 23 JlatwtocL v. Rockwo&d,# Ter. Itfp. 

(r) Thc FwMh in B. R. 'Where tin* prtn- 

I Rtob. A &. i35x tip!* is adopted 
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to flic title uf the purchaser. ‘Acetodtag/'to the principle 
upon which these decisions are founded, a ship carried into 
a neutral port ought not, while remaining there, to be 
condemned in the country of the captcp ; biit as it 
appeared in a case (t ) before the Court of Admiralty, 
that sentences of condemnation under such circumstances 
had been Fometimes passed in this country, the learned 
Judge of that Court refused to restore a British ship 
carried intp Norway by *a Dutch privateer, and con- 
demned by a Court at the Uagvf . But States in alliance 
with the captors and at war with the country to which 
a captured ship belongs, are considered as forming one 
community with the captors; and a prize carried into 
such a state may be legally condemned, cither there by 
a consul belonging to tho nation of the captors ( u ), or in 
the country of the captors (x), M 

10. The subject of Restitution on recapture will be 
mentioned in the chapter on Salvage. 

it. It seems proper in this place to take notice of what 
was formerly an important question, and on which persons 
of eminent talents differed in opinion, vh . whether the inort- 
gager of a ship was to be deemed m law the owner of U, 
entitled to the benefits, and liable to the burthens, which 
belong to that character, before lie took possession of the 
ahip« It will , however, be sufficient briefly to refer to the 
eases (y ) in which decisions have taken place on the 
subject, as by recent Acts of Parliament ( z), when 
„ atfjpudfer 


(t) Tho n*.siiibifj||Kt Maiua, 

IV/wtj 4 Rob. A, K, 4§; A »hert 
rjtms before thi$ cum* was- argued, 
the Millie learned Judge having 
condemned Dutch ship, but alter* 
ward's discovered that although she 
was described as lymgal Plymouth, 
she was in truth in ‘Jjforwoy, direct- 
ed tho Registrar to amm) the 
decree. , ISoto to the c&se of the 
UeakTtiMi:* X Rob, A/R. ng. 

(v) TV Brnv, Krtigpr, % ltob, 
A. R* a to, not© ; and (wy v\ Bovit, 
alic^V 47a^ 


(x) The (JifRisToruF.it, Stybt&m, 
a Rob. A. it. 209, 

(y ) C tannery v, Bivckhumt, it* 

K. II East T. 24 Geo. 3. n ported 
in a uuie, I lien. Bia<& . Rep, ) 17, 
Jmhmi v. Vcr^jH, l lien. Black. 
* 14. XV 1 Merit id f \ , 2 Mie 9 J Tern** 
Hep. in K. B. 306. Twcntynuin v* 
Hart, 1 Hmrkte, 366, Annctt, v* 
Carstotn &n 4 another; 3 Campbell, 
354' 

ft) 4 Ota. 4. f.41* m3; (5 G&. 
4*c. no, s, 45, 

C 
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a transfer is made 'only as a security for the payment of , 
debts by way of mortgage, or of assignment to trustees 
for sale, ' on a statement being made, in the book of 
registry, and in (be indorsement on. the certificate ■ of 
registry to that effect., the person In whom the transfer 
is marfe, or any other claiming under him, is '-not- to 
be deemed the mcner, nor is the person making such 
transfer to be deemed to have ceased to be an owner, 
except so far as may be necessary for the purpose of ren- 
dering tlm ship transferred available, by sale or otherwise, 
for the payment of those debts, to secure the payment of 
which the transfer was made. 

Still it may be important to consider how for and under 
what circumstances (he legul title and ownership attach 
to themselves the responsibility of paying for repairs or 
necessaries ordered by ether persons. In the case of 
WesteideU against Dale, no cpiestion of tins sort was 
raised. . Such a question has been since raised in other 
cases, wfoeh should he noticed in this place. The title 
to a ship may furnish evidence that repairs are made, or 
stores furnished, under the authority', and upon the credit 
of the legal owner, as in fact they generally are ; but it 
does no more; and therefore, if if appear that they* were, 
made or furnished under the authority and upon the credit 
of another, the legal owner will not be answerable. Thus' 
where the purchaser of a ship, in the interval elapsing 
between the inception and completion of his conveyance, 
ordered the master to take her to a shipwright to be re- 
paid, which was done accordnigiy^foe seller, although 
deemed to be the legal owner at tk*me, was held not 
to be answerable to the t»».,p bright (a). And, on the 

other hand, where a ship was sold in the interval between 
an order for stores, given by the seder, and the delivery 
of them oq board, the purchaser was held not to be re- 
sponsible 

(<0 y uu) $ and (Mother v. lit under and anbthcr,'9 Eavt ic. 
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• sponsible for them ; although he was responsible for such 
articles ordered by the master after his purchase (bj* . 

i a* It often happens, that the ehm forer of a ship causes 
it to he laden either wholly or in part with goods belonging 
to other persons : in such cases, it seems that the, charterer 
i» to be considered as the owner of the ship with respect to 
those persons. But as different decisions have take*} place 
it is proper to notice them here. 

13. In the case of Parish against Crawford(c), an 
action was hrought against the defendant as owner of, a 
ship, upon a promise alledged to have been made by him * 
to the plaintiff to convey in his ship a quantity ofmoidorea 
from l Am don to Barbu don, which had not been delivered 
there. The facts of the case were, that the defendant,, the 
owner, had chartered the ship to ofte Fletcher for the 
voyage in question for a certaimsum, and Fletcher wan to 
have the freight of goods, but the freight of passengers 
was reserved to the defendant; arid the defendant appointed 
the master, and covenanted w\th Fletcher for the Condition 
of the ship and behaviour of the master. Fletcher took on 
board the moidoms and other goods of the plaintiff rjmd 
other persons, and received the freight, for them* For the 
deifcndant it was objected, that although the ship yvas his 
* property, yet he was not owner in such a manner as to be 
liable to this action, but that Fletcher was for this purpose 
the owner. Chief Justice Lee, however, before whom the 
cause w as tried, was of opinion that the action might be 
maintained; and, the plaintiff recovered damages to the 
value of the ship ami freighted;. The sentiments delivered 
m this occasion % the Chief Justice were as follows 
“ The true consideration n$, whether by any thing done by 

, H * *' Crawjordi 


(b) Tmohettct v, llotve? U East, 


435* , . ' , 

(c ) Shortly reported m a Stra. 
ip *yi . The account of the case hwy, 
given i* eaten from a manuscript 
note much fuller th$a the report. 


(<l) 12 Ow. 2. c* 15. 
which “ 


^ Astatuto 
limits ;ffie reapoasftrility of 
the ovnwrs/ See Tart the Third, 
Chap. 5, 



210 MRT I. CHA*>. I. 

" Crawford, who is confessedly the owner of the vessel, • 
'• in chartering it to Fletcher, he has discharged himself 
“ as owner? Cranford considers himself as the governor 
“ of the ship, and so covenants for tho government of it 
“ during the voyage, and. the, ship, was navigated by his 
“ master. l r pon what foundation then is an owner 
chargeable, hut. upon these two considerations ? Fmt, 

“ The benefit arising, from the ship, which is the equitable 
“ motive. . Secondly, The having , the direction of the 
‘^persons who navigate if. And it is upon these two 
things taken together, that the implied contract arises. 

, “ Though Crawford' has not that freight, which tire mer- 
" chants pay for their goods, yet as he has the benefit of 
“ the freight in general, he has that equitable, motive 
“ which makes him, liable.. With regard to Fletcher, what 
Crawford has done js only giving him a power to put. 

“ gi.ods on board. And it seems to me, tho makers of the 
“ net of parliament could not have any notion of such an 
owner of the ship, for it speaks generally of owners of 
“ ships ; but this Fletcher is not to be considered as owner 
“ of the ship in any light, but only as having a power to 
" make us? of it in this way. lflhie was to he considered 
" in the nature of a mortgage, it would be delivering up 
" the ship for such time as the mortgage should be in * 
“ force. Therefore 1 think there ;s nothing appearing 
“ upon this evidence, that discharges Crawford as the 
*' owner, of the ship.” 

14. In the case of James against Jones # oljkers (e), an 
action was brought against the defendants as owners of 
the ship SeehF/wer for the loss of a quantity of raisins on 
a voyage from Faro fo handon. One Thomas, the master 
of the ship, had, , in his own name as master, and in the. 
absence of the owners, chartered the ship to Reed and 

Parkinson 

(t) dgmei v,. ; Jonas 'and others, J dus case in I'spinasse’* Nisi Print 
Guildhafi&it. nfter Trin. Term, 39 I case*, Vot. lii. p.' 27. 

Oeo, 3. There i* a short note of { ' 
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• Parkinson on a voyage from Falmouth to Faro and back to 
London; and Heed and Parkinson engaged by the chatter- 
party to provide a fall jadmg^from Faro, and to pay a 
stipulated price per tod. The good ft in question were 
shipped at Faro, by th^, consent of the agent of Reed and 
Parkinson at that place, and Thomas, the master, signed a 
bill of lading, engaging to deliver them to the plaintiff, 
" ho paying freight per charter-party,” These facts ap- 
pearing at fjie trial of the Cause before Lord Kenyon, his 
Lordship was of opinion, that Ileed and Parkinson were, 
with respect to the plaintiff, the owners of the ship pro 
hoc vice; that the defendants, Jones and others, were not 
responsible to him, and consequently that the plaintiff 
could not maintain his action. Under this dpiuion the 
plaintiff and his counsel acquiesced, and did not apply to 
the Court for a further consideration of the subject. But 
the before-mentioned case of Parish against Crawford. 
does not seem to have been adverted to on this occasion. 
In a more recent case, in winch it appeared at the trial, that, 
a ship had been chartered by the defendants, who w ere the 
registered owners, to ope De Bear on a voyage from Lon- 
don to Surinam, and was afterwards put up by him as a 
general ship/ and that the plaintiff had shipped a quantity 
of oats which had been improperly sold by the master, and 
for which the action was brought, the late very learned 
Chief Justice of the Court of King's Bench held the de- 
fendants were not answerable, and the plaintiff was non- 
suited. The form of the bill of lading is not noticed in 
the report of this case, and therefore, I presume, it was 
not thought material at the trial (f). The gentlemen, who 
were counsel for the plaintiff id this cause, were certainly 1 
aware of 4 he case of Parish v. Cranford , but tiu*y ac- 
quiesced in the decision. * 

These two cases arc inconsistent with the former, but 
they are t conformable to the principle of judgments pro- 
• *’ , ijqunced, 

(f) Mack f mu: v, Eoux tua'i nihtrs, 2 

* 1 <-3 
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nounced respectively by the Courts of King’s Bench and 
Common Pleas on questions of Insurance, wherein it was 
decided. First (g) t that a deviation committed by the 
master, with the knowledge of the absolute owner, t and 
which therefore could not, according to the law of Eng- 
lmid % be an act of barratry With respect to AW, was an 
act of barratry with respect to a third person, who had 
hired the ship by a charter-party, and who was considered 
as owner for the particular woyage, with relation to the 
subject of that cause; Secondly ( b ), that a, wilful running 
ashore by the absolute owner, with the privity of tlie 
master, was an act of barratry against the merchant, 
under whose sole controul the entire vessel for a time was 
placed* 

They are conformable also to tfic principle of another 
decision. The registered owner of a .ship let the vessel at 
a certain rent, to the person who acted as master ; tins per- 
son ordered stores, which were supplied for the use of the 
ship, and for which an action was brought against the 
registered, owner, but it was held that he was not answer- 
able, because the master was not his servant, nor was the 
order given on his behalf (i ). And probably the case of 
Purhh v, Crawford is not to be considered as law* for 
although the absolute owner might in each of these cumjs 
be ultimately answerable to the charterer of the ship, yet 
there was no contract, either express or implied, between 
him and the proprietors of the goods. 


(g) Vidlfjo v. Wheeler, Cowp, 
M3- 

(h) Soumt v. Thornton, 7 Tatm- 


}- , (i ) Frazer v. Marsh } 2 Camp- 
1 bell, 5 17, and I3Ea<sr, 
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CHAPTER THE SECOND. ‘ 

■i' ‘ ‘ ' ' 1 

OP’ PROPERTY Jljl BRITISH SHIP $. 

# *• * ' * , 

,i. A U commercial nations have, for the advancement* 

of UJe i r individual prosperity, conferred various 
privileges of trade upon the ships belonging to their own 
countrymen ; and the Legislature of this nation has for 
the same purpose, at different periods, enacted laws suit- 
able to the circumstances of the times, requiring, for the 
exorcise of some particular brandies of commerce, ship* 
not only of the property of iu> own subjects, but. also of 
the built of its own dominions ; allowing other brandies 
to ships the property only of its own subjects, without 
regard to the built; and, in others, in which foreign ships 
were suffered to participate, favouring those of its own 
subjects by a difference in the *ate of duties. It has, 
however, at all times, l>een the policy of the Legislator^, 
to confine the privileges of our Irtide, as far as was con- 
sistent with the extent of it, to ships built within the 
King's doraitxions ; but- it was reserved for the reign of 
his late Majesty to see the ship-building of the country 
advanced to such a state as to warrant the confinement of 
these privileges exclusively to ships of that description, or 
taken as prise in war. And, accordingly, this measure 
was carried into execution by a statute (tt). made in the 
$6th year of his late Majesty's reign ; reserving, however, 
to such foreign-built ships, ns were Ihm the property 
of his subjects, ihe privileges to which they were then 
entitled by the existing laws. For Ihe more effect ual 

execution 


(a) Gw. frtrfip. 
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execution of this important measure of public policy, va- 
rious new regulations were ut the same time introduced, 
to ascertain {he; built and property* of* iships; which were 
afterwards, improved by subsequent statutes ^expe- 
rience shewed that some partiadars, notwithstanding the 
great attention paid to the original statute, and the great 
talents employed in fmmng it, had not been sufficiently 
provided for by it, ' , : - n ^ 

The great and perhaps the only original object of these 
statutes, *was to advance the public policy ot* the state* 
by the notoriety of property obtained through the medium 
of a public Register, a measure adopted with numerous 
improvements from the wisdom of former times ( cfo They 

were 

(h) 2 7 Got, 3,r. 19; 34 Gru, 3. belouetne *o them, whether built 
c. 42 and G8 ; 35 dele, 3 c, 58; in France or foflei&n couiiuiee^nml 
37 Geo, 3 1 r. 63. of the names of the seven nt pnit- 

(f) The leei^terinrc of ships up- owners, who' were to he French^ 
ppm* a> have been first introduced men only,- and resident in Frcmce, m 
into practice in this country by the order to preserve the privileges of 
Navigation Act, 42 ('nr, u. c . ttt. the national fhij* to his own sub 
5. i o. A . D. lOGo. For it is not men- jecti. See Valro on the Front h Or- 
tinned in die Navigation, Orth- 1( dhmnce, tom, 1 , 5 ( 3 ^ The first 
nance in the tinta of the usurpa- article of the Ordinance of 

lion; but the Statute of Charles 1614, prohibits the building; of 
the Second only requires foreign ship* 111 the Hans u 2 twm$ to all, 
ships British owned to be registered, except churns and prisons bavin? 
The Statute 7 kb IF. 3. 0. 22. the fMtmeuftt* permission of the 
9, 17, requires British or Phmta- ' Haglstiutes of the place. An Act 
tion built ships British owned f if of Congress of tjhc 3lsl of Da cm- 
intended to be employed in the her 1792, eh. I. contains regula* 
Fhiiitutiun trade, mid also prize tions for registering ships in the 
ships, to be registered, And ships, United States of America, the 
I’m which Mediterranean passes greater part of which correspond 
were wantedv were aiso regiHU* red almost exactly wiin those ol our 
in const tjwwce of n regulation at Statute of 26 Geo. 3, c. Go. The 
the Aducn.lty, allhough a Register national priv'loges of trade are 
Was not required by Statute for confined to ship* belonging to and 
British ships employed iu the J!if- < cunmanded by Citizens of Jmt~ 
diUrraiteon ciado ; as we learn rim, and cither built within the 
from ftetive’j History of I bo Law United States, or belonging m Ame- 
nt Shipping and Novation, p, 423. t icon Citizoav m fcbe 16 th of May 
Louis tiie Fourteenth, hy an Or- 1789, and continually thereafter ; 
UeruiTUt tinted the 24th October Or tftkou and condemned as prize 
uHit, reouimd all 'hw subjects to in war; or forfeited fora breach 
fnuke a declaration in the Admi* of the laws of the United States, 
r nlty of their residence* of ail rihips 
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were often, and upon the whole perhaps truly;' considered 
beneficial in another point of view, naniely, as calculated 
to prevent the v commission of private fraud upon indi- 
viduals: but the instances, in width fair and honest 
transactions are rendered unavailable tbtpugh a negli- 
gent want of compliance with the forms directed' by these 
and other statutes requiring a public register jjf convey- 
ances, make the expedience of all such regulations, 
considered with reference .to private benefit only, a matter 
of question and controversy. It happened also with 
regard to these statutes, as to all others of a similar kind, 
that doubts and difficulties arose upon their construction, 
and upon the application of general rules and enactments 
to particular cases. The matters to be provided for were 
very numerous and veiy various: the difficulty of framing 
positive regulations, even for. objects of a limited nature, 
is much greater, than those, who have not tried the ex- 
periment themselves, or attended with candour to the 
experiments of others.^ are realty to admit. It will often 
happen that defects can be discovered, and inconvenience 
manifested, by experience alone. After an experience of 
somewhat more than thirty years, it wus thought advisable 
to make many alterations, and j;o comprize the whole sub- 
ject in one statute ; and accordingly all the former Acts 
were repealed, and a new statute passed in the fourth year 
of the reign of liis present Majesty, which took effect for 
general purposes on the first of January 1 844 (d). In the. 
sixth year of the same reign, all the statutes relating to 
the Customs were repealed, in order to bring the whole of 
that extensive and complicated subject into a very few 
Acts (e)\ and it was considered that by this measure the 

Register 

(d) 4 Geo. 4. r, 41. I c, 106. to 1 16, inclusive. In Urn 

(e) Four hundred and forty-five uest year, however, five of the 

Acts ftiui parte erf' Acts were ex- j repealed Acts -were revived, a few 
pwssly repealed by the <) Geo. 4 - , other Acts repealed, end sonu fey' 
< and rhe wliole waUer^ in- amendment* made to the eiwvt.it 
eluding the registry of ship, com- j Acts before mentioned, by the 
prised in eleven Acts, vir. fiotn I si. 7. Gev. 4. e. 4B, . 
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Register Act of the fourth year of that reign was virtually 
repealed. , A new Act (f ) was accordingly passed, which 
. (witli two or three other slight alterations introduced in 
the next year) is now the law for the registering of British 
ships. , , 

The Act of the sixth year does not appear to differfrow 
, that of fourth year, except by the introduction of two 
additional clauses relating to the repairs and maiming of 
British ships, introduced, to prevent the bad effects of 
combinations among shipwrights and seamen ; 'the first of 
which is temporary, the latter permanent. The most im- 
portant points of difference between the new regulations 
and the former, are. That it is no longer necessary to recite 
the certificate of register in a contract for the sale of a 
ship; and that in a bill of sale or other instrument in- 
tended to operate as a trausfer of the property* it is 
sufficient to recite the principal contents of the certificate, 
and a provision is introduced, with a view to prevent 
the effect of certain errbts in the recital (g)-. That the 
indorsement oh the certificate, is fo be made by the. public 
officers, instead of the party transferring (k): That a 
mortgagee or trustee for the payment of debts, is not to be 
deemed an owner ( i ), »0r his interest, to bo affected by the 
subsequent bankruptcy of the mortgagor or assignor, ou 
the ground of reputed ownership (k)i That the specific 
share of every part-owner (and which is required to be 
one or more 64th parts) must be mentioned in the registry, 
except in the case of partners in trade, whose interest is to 
be considered as partnership property (l)\. That only 
thirty-two persons shall be entitled to be legal owners as 
tenants m common, with a provision for the equitable title 
of minors, legatees, creditor's, ,&c. and a provision also for 
joint-stock companies ( m ) ; that more extensive powers are 

.given 

(f) b (ito. 4. c. no. 7 Geo, -v (i) Seel. 49 • 
t 48. sect. 35 36. 77 (%)&«*. 46. 

(a) S"t. 3 «, (!) .\cl, 32 . 

{*) 37. (w) Sect. S 3 
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given for a register fk wtio; and tint copies of affidavits 
and entries in thebooks of the Custom boose, are made 
evidence, in order to prevent die necessity of the attend* 
ahee of the publicofficersto produce the prightals (n). 

An enumeration of the commercial privileges of British 
ships, does not properly belong pt> this Treatise ; hut as they 
are now Comprised in one' statute shdfour sectionS of ano- 
ther (o ), and it . lias been necessary to quote some parts of 
the former of these statutes, it has been thought advisable 
to print* the whole of it in. the appendix. 

The object of the Legislature, is to confine the privileges 
of British ships, to ships dulyfegistered. This appears not 
only by the Register Act, but also by the Navigation Act (p). 
By the Register Act, it is enacted. That in case any ship, 
not being, duly registered, end not having obtained such 
certificate as in that Act is mentioned, which is the same as 
the certificate in the 4th Geo. 3, shall exercise any of the 
privileges of a British ship, the same shall be subject to 
forfeiture, and may be seiaed by any officer of the Customs, 
■with a saving, however, of the privileges of ships formerly, 
registered, until the time at which they shall be required 
by that Act to be registered tie novo (pj which is the 
time of the ship’s first arrival and entry at the port to 
which she belongs, ot at any other port in the same part 
of the United Kingdom, or in the same colony, plantation, 
island, or territory, unless it shall he certified on the 
former certificate by the collector and comptroller of the 
port to which the ship belongs, that further time has been 
granted by the commissioners of the Customs for ascer- 
taining and registering the number of such shares as can- 
not then be ascertained ( q ). And by the Navigation Act, 
it is enacted, That no ship shall be admitted to he a 
■ British ship, unless duly registered as such ( 0 ). 

But from this general enactment are excepted, first, 
jEMtnA-built boats or vessels under fifteen tons burthen, 

wholly 

(*) Sect. 43. | (p) 6 Gto. 4. c. HO. *. 4. 

( n) 6 Go'. 4.1*. 109. 4 Geo. 4. (g) Ibid. «af.'40, 

<-• 4 & a. 21 . 23 . 33. 24 . 
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wholly owned and navigated by British subjects, which* 
although 4 xot registered as British ships, shaft be admitted 
to be British vessels, in all navigation in the rivers and 
upon the coasts of the United Kingdom^ or of the British 
possessions abroad, not proceeding over sea, except 
within the limits of the respective colonial governments, 
within which the, managing owners of such vessels re- 
spectively reside. Secondly, British^ built boats or vessels 
wholly owned and navigated * by Briihh subjects, not ex- 
ceeding the burthen of thirty tons, and not having a whole 
or a fixed deck, and being employed solely in fishing on 
the blinks and shores of Newfoundland, and of the parts 
adjacent, or on the banks and shores of the provinces of 
Canada, Nava Scotia , or New Brunswick, adjacent to the 
Gulf of St. Lawrence* or on the north of Cape Causo, or of 
the islands within the same, or in trading coatwise within 
the said limits, which shall be admitted to be British boats 
or * easels; although not registered, so Jong us such boats or 
vessels shaft be solely so employed (V). Thirdly, ships 
built in the British settlements at Honduras, and owned 
and navigated as British ships, which shall be entitled to 
the privileges of British registered ships, in all direct trade 
between the United Kingdom and the said settlements ; 
provided the master shall produce a certificate, under the 
hand of the supermtendant of those settlements, that 
satisfactory proof has been made before him that such ship 
(describing it) was built in the said settlements, and is 
wholly owned by British subjects: provided also, that the 
time of thu clearance of such ship from the said settle- 
ments for every voyage, shall be indorsed upon such certi- 
ficate by such superintcnd^ntfisj. 

From the language of the foregoing enactments, it does 
not appear that any $hip is absolutely required to be regis- 
tered *, the register is necessary only for the purpose of 
conferring the privilege* of & British ship : the forfeiture is 
only for exercising the privileges of a British ship, without 

having 

(r) d Oe$, 4 f, i op, *. 13. | ( tbitf wt, 14, 
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having obtained a certificate. Under the former statutes, 
it was decided, that ^ foreign built ship might legally be 
owned by BritLk subjects* and employed by them in the 
we trade in which' such a ship aright be employed by 
aliens (t)> That case, arose upon the convoy Act (u), 
which contamed an exception of ships not required to 
he registered. It does not appear that any question was 
made as to the legality of the voyage aw depending on 
the cargo ; the alien duties had been -paid. The; legality 
of the voyage in which Britbh subjects may, as owners, 
employ a foreign built ship, will depend upon the par- 
ticular voyage, and the cargo, with reference to the Navi- 
gation Act fa*)* of which one of the general enactments is, 
" That no ship shall be admitted to be a ship of any par- 
** ticular country, unless she be w holly owned by subjects 
** of that country, usually residing therein, or under the 
** dominion thereof ($)” 

1 shall now proceed to abstract the enactments of the lust 
Register Acts, and shall endeavour to ai range fcilkm in such 
a manner as to present the subject to the reader in a more 
lucid form than it appears in the statutes introducing 
or noticing **uch of the decisions on the former statutes as 
seem applicable to or illustrative of the present, and omit- 
ting all those whether quoted in the former editions of 
Ibis book, or decided since, which were pronounced upon* 
points not likely to arise again. And I propose to mention, 
i. What ships are entitled to become and continue regis- 
tered ships. 2 l What persons may be registered as owners, 
3. By what officers registry is to be made. 4. At what 
place registry is to be made, />„ What ships formerly re- 
gistered must again be registered under the new Act, and 
nt what time. 6* How the tonnage .is to be ascertained. 
7. What is to be spec died in the certificate. ' 8. Regula- 
tions for the preservation of the ship's name, 9. Requisites 
on the part of the owners to obtain a registry. 10. Regu- 

,* . . . latlous 

(() Lm% Dt/ffc a Bos & j (x) $&e Campbell and 0 them 
Putt. auq. I Inne& % 4 U. & A. 426. 

< u) 43 G<<». 3 ,c> 57 - 'I (jt) OGto. 4, i?. 109. *. 15. 
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latum* concerning the transfer of property in the * ship. 
1 1. Requisites on a change of the master. i&. When and 
how registry de now is to be made* 13* In what cases a 
temporary certificate or licence »*ay be granted* 14. Pe- 
nalty for detention of the certificate. 1 5. Evidence of affi- 
davits and books of registry; *6, Power of governors of 
colonies to stay suits. 17, Punishment for false oaths or 
documents, 18. Recovery and application of penalties. * 

And first—r* \ / 


What Ships are entitkd to become and continue 
Registered Skips. 

Ships entitled to be registered, are those only which are 
wholly of the built of the United Kingdom, or of the hie 
of Man, or of Guernsey or Jersey, or of some of the 
colonies; plantations, islands ot territories, in Asia, Africa , 
or America, or of Malta , Gibraltar, or Heligoland , belonging 
to his Majesty at the time of the building of such ships; 
or ships condemned in a Court of Admiralty as prize of 
war; or condemned in any competent court as forfeited for 
a breach of the laws made for the prevention of the 
Slave-trade; and which belong to his Majesty *s subjects, 
duly entitled to be owners of registered ships (2). But 
ships once registered, lovse the privilege* of British ships 
in three instances. As, fixfet, A ship deemed or declared to 
be stranded or unsea worthy, and incapable of being re- 
covered or repaired to the advantage ot the Owners, and 
for such reasons sold by ovder or decree of any competent 
court fpr the benefit oi the owners, or other persons in- 
sterested, shall be deemed to be lost or broken up, and 
never again entitled io the privileges of a ZfaVti^-buili 

sh, p 


(js)BGea. 4, c, no. t. 5.. fu 
orqer to save the necessity of res 
peered reference to die two am* 
tates, the reader is desired to oh- 
serve, that the six first sections of 
tho tw«* statute# correspond with 
each othet ; that the 7th and fkh 


sections of the 6 Geo. 4. are not 
cot found in the 4th of Geo. 4. and 
consequently that the 9th and all 
the subsequent sections of the 6th 
Geo. 4. are numerically higher by 
two then the corresponding sec- 
tion? of the 4th @ev< 4. 
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shipfflj. Secondly, A British ship captured by and become 
prize to an enemy, or sold to foreigners, shall not again be 
entitled to the privileges of a British&iup, unless con- 
demned in a Court of Admiralty as prize of -war, or in 
any competent court for a breach of the laws made for 
the prevention^ of the Slave-trade^). Thirdly, No ship 
shall continue to enjoy the privileges of a 1 British ship 
after repair in a foreign country, if such, repairs shall 
exceed the sum of 20 s. per ton, unless such repairs, shall 
have been necessary by reason of extraordinary damage 
sustained during her absence from the King’s dominions, 
to enable her to perform her voyage and return; and on 
arrival, the master is required, upon her first entry, to 
report upon oath to the collector or comptroller of the 
Customs at the port of entry, that she has been so re- 
paired, under penalty of ~us. per ton; and if it be proved 
to tire satisfaction of the commissioners, that the ship was 
seaworthy when she 'last departed from his Majesty’s 
dominions, and that no greater quantity of stfch repair^ 
have been done than was necessary, the Commissioners 
may direct the collector and comptroller of the port at 
wbich she arrived, or where she may then lie, to certify ou 
the,, certificate of her registry, that it has been proved to 
the satisfaction of the commissioners of liis Majesty’s 
Customs, that her privileges have not been forfeited, not- 
withstanding the repairs done in a foreign country (r.J. 
And it is further provided, that if the owners are unable 
to effect the necessary repairs in a British port by reason 
of .combination of workmen, then in order that t lie in- 
tended voyage may not be frustrated, a power is given to 
the. Privy Council, for two years after the 5th of July 
1825, to issue an order, naming therein some foreign port 
to which the vessel may proceed to be there repaired, to 
such extent as may be necessary for tire- voyage in which 
she is engaged ( d), 

] ... • ; ■_ • . • The 

(«}. Sect. 5>. (b) Sect, in. (c) Sect. 6. •< (d) Set. 7. 
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The privilege of a British ship* appears to have been first 
given by -the statute, 4 Geo. 4. c. 41 . $, 5, to a ship con- 
demned for breach of the laws made fear the prevention 
of the Slave-trade. U ndcr the former Register Acts it .was 
decided, that such a ship Could not be considered as pfjjsis- 
of war, although the Judge of the Court of Vice Admiralty 
in which she was condemned, had certified that she was 
condemned a# lawful pritefej. 

* • 

2* What Persons may he tggi&fered as Owners . 

The owners must be subjects of Great Britain (f). No 
foreigner may, directly or indirectly, have any part or 
share in the ship (gj* No person may be au owner of any 
ship authorized to be registered, who has taken the oath of 
allegiance to any foreign state, except under the terms of 
some capitulation, unices he shall afterwards become a de- 
nizen or naturalized subject of the United Kingdom ; nor 
any person usually residing in any country not under the 
dominion of His Majesty, unless ho be a member of some 
British factory, or agent ihr or partner in a house, or copart- 
nership, actually carrying on trade in Great Britain or Ire- 
land (h)> But no greater number than thirty two persons 
are entitled to be legal owners af one aud the sam^. fi$se 
as tenants, in common, or to be registered as such. Tin*, 
however, is not to affect the equitable title of minors, heirs, 
legatees, creditors, or others, exceeding that number, duly, 
represented by or holding from any of the owners within , 
the said number, registered as legal owners of any shares. 
And if it shall be proved to the satisfaction x>f the com- 
missioners of the Customs, that any number of persons 
have associated themselves as a joint stock company, for 
the purpose of owning any ship or ships, as the joint 

v , . property 

(e) The hlrtf; w Col (trior and jwny, *vhr> vtm resilient at any of 

Comptroller of the Customs of Is>n- the factories of the 'company, umv 
«&m, 1 Itfouie & $elwyr\, 2&i. contfafueto own his shared, trffthoajfh 

(f) 8 e&. 5. ad fatoa* - he shall continue to reside aieuv of 

(g) Form of the oath, wet, 14. the places where die factories nad 

faj AW* 43. But a member of existed 7. Geo, 4. c* 4 #* sect* 27. 
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property of each- company,’ and that such company have 
duly elected or appointed any number, no| less than three 
of the members of the same, to be trustees of the property 
in such ships ; such trustees, or any three of them may, 
with the permission of the commissioners/’ take the oath 
requited by the Act, before registry be made, except that 
instead of the names and descriptions of the other owners, 
they shall state the name and description of the company 
to which the ship shall belong ( >)• 

The Act also requires the property to be considered as 
divided into sixty-four parts, and the proportion held by each 
owner to be described in the registry, as being a certain num- 
ber of sixty-fourth parts ; and no person is entitled to be 
registered as an owner of any proportion not being an inte- 
gral sixty-fourth part ; but as it might happen that existing 
property could not be reduced by division into any number 
of integral sixty-fourth parts, the owners of other fractional 
paws are allowed- to transfer their shares without stamp duty, 
and their right to such fractional parts is not to be affected 
by reason gf their shares not having been registered ; and 
any number of owners named and described in the registry, 
being partners in any house or co-partnership, actually 
carrying on trade in any part of his Majesty’s dominions, 
may hold any ship or share thereof, in the name of their 
house or co-partnership, as joint owners thereof, without 
distinguishing the proportionate interest of each of such 
owners ; and such ship or share thereof so held in co-part- 
nership, shall be deemed to be partnership property, and 
shall be governed by the same rules, both in law and 
equity, as relate to and govern all other partnership pro- 
perty fk). 

The language of the 13th section, before quoted, is not 
precisely the same as that of the old statute, the words of 
which are, “ no subject of his Majesty, whose usual resi- ■ 
“ deuce is in any country not 'under the dominion of his 
4 ■ “ Majesty, 

(i) Sett. 33 . (k) Sect. 32 . 

D 
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" Majesty, shall be deemed or entitled* during the ticne 
u he shall contiqpe so to reside* to be the "owner in whole 
ie or in part of any British ship authoraed tobe registered 
“ by that Act* unless, fee/' (l). Under that statute it was 
held* that an occasional, residence for the purpose of ob- 
taining a colourable qualification would not give a<title ; 
that no person was entitled who had not his mml resi- 
dence in Gitat Britain , or in, the dominions belonging to 
the crown* unless he was within some of the* exceptions; 
that if a, man went to another country* and there had a 
more usual residence than in this, he was no longer en- 
titled to the same privileges, and that a person who was 
continually shifting his residence between the British do- 
minions, and the American states, so as not to have what 
under any extension could be deemed an usual residence in 
the British dominions,, did not come within the description 
of the statute { m }. 

It will be observed, that the 33d section before quoted, 
contains a proviso in favour of the equitable title of the 
persons, and under the circumstances therein mentioned. 
Under the former statutes, the present Lord Chancellor 
t T 2 don) took notice of the difference between an equitable 
title set up under the act or contract of parties and trusts 
arising by operation of law, or the act of God, The latter 
he considered as being out of the operation of the statutes, 
the former as being restrained by it (n). 

The gad section before quoted* contains a provision re- 
garding partners in trade, allowing them to be joint owners, 
and making their property partnership property, both at law 
and in equity; and h seems that such partners are to be 
considered as one person only in estimating the number of 
thirty-two persons, mentioned in the 33d section, which 
speaks of tenants in common; probably also, the name of 

4 * '■ ’■ each 

(l) 26 Geo. 3 c. Oj. j. ft. (n) See 6 Vcsey, jun. 730, 15 

(m) By the fwi Lord SfinivH Ve*ey,'jun. 68, , 
hi the cas>* of the Kchanor, llttM, 

i Edward*, 148* 
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each partner mast be mentioned and described in the regis- 
try ; the safer mode certainly will be to name them ail ini the 
registry, and this will be the most effectual mode of show- 
ing that the whole interest is British. . Under the former 
statutes, it was held, that property in a ship, although 
bought with partnership money, if registered in the names 
of one or more only of the partners, must be considered, 
both at law and in equity, as being the property of those 
only who were named in the registry (o). And accordingly 
in cases of bankruptcy, the value of such property was 
distributed among the separate creditors of the persona 
named in the registry, and not among the joint creditors of 
the whole partnership ; and the same Jaw must, as I appre-. 
hend, still prevail, unless partnership property be duly 
registered accordiug'to the requisites of the new Act. 


3. By what Officers Registry/ is to he made. 


The persons authorized and required to make registry 
and grant nfertificat.es, in respect of ships, to be registered 
in the following countries, &c. are — 

The collector arid comptroller of his Majesty’s customs, 
in any port in the United Kingdom of Great Britain 
and Ireland., and in the hie of Man : 


The principal officers of his Majesty’s customs in the 
islands of Guernsey and Jersey, together with the go- 
vernor, lieutenant-governor or commander-in-chief of 
those islands respectively .* 

The collector and comptroller of his Majesty’s customs 
of any port in the colonies, plantations, islands and. 
territories to his Majesty belonging in Asia , Africa 
and America, together with the governor, lieutenant 
. governor or commander-in-chief of such colonies, 
plantations, islands and territories respectively; 

The 


(o) See the case of Ctitmku v. 
Andtt fim, 5th Toroi Reports, 709. 
and J’aty, 6 th Vesej, jun. 


739; Yatiopcx parte f igVesegJtui. 
Qo Houghton ex forte, and Gribtto 
ex parte, 17 Vesey, jou. afjl. 
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*TbjB collector of duties at any port in the territories under 
the government of the East India company, and 
other territories belonging to his Majesty, within the 
limits of the charter of the said company * payable to 
the said company* or any other person of the rank in 
the said company’s service of senior merchant* or of 
six years standing in the said service, being respec- 
tively appointed to act in the' execution of this Act 
by any of the governments of the said company in 
India, in any ports in which there shall be ho collector 
and comptroller of his Majesty’s customs s 

The governor, lieutenant-governor, or commander-in- 
chief of Mafia, Gibraltar , Heligoland and Capt f 
Good Hope respectively ; w ith a proviso that no ship 
shall be registered at Malta, Gibraltar or Heligoland , 
except such as are wholly of the built of those places 
respectively ; and such ships shall not be registered 
elsewhere. And such ships so registered shall not be 
entitled to the privileges and advantages of British 
ships in any trade between the said United Kingdom 
and any of the colonies, plantations, islands or ierr% 
lories in America, to his Majesty belonging* 

And wherever it is directed or provided by the statute, 
that any act, matter or thing shall and may be done or 
performed by, to, or with any collector and comptroller 
of his Majesty’s customs, the same may be done or 
performed by, to, or with the principal officers of cus- 
toms in the islands of Guernsey or Jersey, together 
with the governor, lieufcenant-governor.or commander- 
in-chief of those islands respectively; and also by, to, 
or with such crMector or other person in India, in the 
service of the East India company as aforesaid; and 
also by, to, or with the governor, lieutenant-governor 
or commander-in chief of Malta, Gibraltar, Heligoland, 
or Cape of Good Hope , and according as the same 
act, matter or thing is to be done or performed at * the 
said several and respective places, and within the 

jurisdiction 
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jurisdiction of the said several persons respectively. 
Also, wherever it is directed or provided that any act, 
matter or thing shall or may he done or performed by, 
to, or with the commissioners of his Majesty’s customs, 
the same may be done or performed by, to, or wit h the 
Wid commissioners, or any two or more of them, ia 
England , Ireland or Scotland respectively; and also 
by, to, or with the governor, lieutenant-governor or 
commander-in-chief of any place where any ship may 
be registered* under the authority of this Act, so far as 
such act, mutter or thing can be applicable to the 
registering of any ship at such place (p). 

The former Register Acts contained no provision for re- 
gistering ships in the territories under the government of 
the East India company, and there being no officers of 
his Majesty’s customs in these territories, there was no 
person who could make registry there. This omission 
appears to have been first supplied by the 55 GVo. 3. 
c. nfi. Before the passing of that statute, a person, for 
whom a ship was building in India , invited another to take 
one-sixteenth share, who consented to do so, and paid a 
large sum of money toward the price thereof, which how- 
ever was never finally ascertained. The ship afterwards 
came to England , and was there registered by the person 
for whom she was built, in the names of hjmself and 
another, omitting the name of the person who had agreed 
to take tire sixteenth. Upon a question afterwards arising 
betw een this person and the executors of the oiher % it was 
held, that he had no legal interest in the ship (<j). 

4. At what Place Registry is to be made. 

Ships built at Malta, Gibraltar or Heligoland, are to be 
respectively registered at those places fr). No registry 
shall be made, or certificate thereof granted, in any other 

port 

(p) < 5 . Gw- 4. e* l to. sect. 3. 

iq) Stringer v. Mntra# and others, 2 B. k A. 248. 

> (rjf Strt.z. 
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port, oif place than that to winch the shipshall properly 
belong, except so far as relates to suc|i ships, as shall be . 
condemned as prizes in any of the islands- of Guernsey!, 
Jersey or. Mm, which ships shah in future be registered 
in manner after mentioned ; but that every registry and 
certificate granted jn any port or place to which any such 
ship does not properly belong, shall be utterly null and 
void to all intents' and purposes, unless the officers shall 
be specially authorized to make .such registry and grant 
such certificate in any other port, by an order in writing, , 
under the hands of the commissioners of his Majesty’s 
customs ; and at every port where registry shall be made 
in pursuance of the Act, a book shall be kept by the col- 
lector and comptroller, in which all the particulars con- 
tained in the form of the certificate, as by this Act directed 
to be used, shall be duly entered ; and every registry shall 
be numbered in progression, beginning the numeration at 
the commencement of every year; and tho collector and 
compb oiler shall forthwith, or within one month at the 
farthest, transmit to the commissioners of customs a true 
and exact copy, together with tile number of every certi- 
ficate which shall lie by them so granted (»). 

Every ship shall be deemed to belong to some port at or 
near to which some or one of the owners, who shall take 
and subscribe the oath required by t ids Act, before registry 
be made, shall reside (t). 

Ships taken and condemned as prize or forfeiture, are 
to be ^ggistered either at Southampton,AVei/moiith, Fleeter, 
Plymouth, Falmouth, JJrerpool or Whitehaven (u). 

5. What Ships fornu '}j registered must he again registered 
wider the new A ct ,, and at what time. 

From atid after the commencement of this Act (viz. 
5th 'an, 1826), or from and after the first arrival and 
entry of any ship after such commencement, at the port to 

which 

ft; i M. 11. (t) Sect. 12. C'v) Stef. 30. 
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which she belongs, or at any other port , in the same part 
of the United Kingdom, or in the same colony, plantation, 
island or territory, no certificate of registry shall be in 
force, except such as shall be granted under the authority 
of this Act, or which shall have been granted under the 
authority of the Act of the 4th year ofthe reign of his pre- 
sent Majesty, and in which, the share or shares, as in this 
Act described, held byeach owner, shall be set forth, 
unless it shall bo certified thereon by the collector and 
comptroller of the port to which such ship belongs, that 
farther time lias been granted by the commissioners of 
customs for ascertaining and registering the number of 
such shares as cannot then be ascertained (x). 

Ujwn the first registry, in compliance with this Act. of 
any ship previously registered, no stamp duty shall be 
charged upon the bond ; antL.il the certificate of such 
former .registry then delivered up shall have a Mediter- 
ranean pass attached thereto, no stamp duly shall be 
charged on, account ofthe new Mediterranean pass (y). 

0 . How Out Tonnage is to be ascertained. 

On this subject, the reader is requested to refer to the 
sections from 16 to 20, inclusive, of the statute, which i> 
printed in the Appendix. 

7. What is to be specified in Out Certificate. 

The certificate specifies the name, occupation and resi- 
dence of every owner in the proportions mentioned^ on the 
bach of it, the name of the ship, the placebo which she 
belongs, her tonnage, the name o£ the master, the time 
and place of the built or of Condemnation, the name ol 
the surveying officer, the number of decks and masts, the 
length, breadth, height ijetween decks, if more than one, 
dr depth of the hold, if only one deck, whether rigged 

, , , with 
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, with a standing or running bowsprit, the description of 
her stem, whether carvel or clinker built, and gallery, 
and kind of head, if there be any. And on the back are 
indorsed the names of the several owners, -with the num- 
. her of sixty-fourth shares held by each ( z). 

V , , 1 , 

8 . Preservation of the Ship's Name. 

It shall not be lawful for any owners to give any name 
to a ship other than that by which she was first registered. 
The owners of every registered ship shall* before the ship 
after such registry shall begin to take in any cargo, paint 
in white or yellow letters, of a length not less than four 
inches, upon a black ground, on some conspicuous pail 
of the stern, the name by which the ship shall have been 
registered pursuant to this Act* and the port to which 
she belongs, in a distinct and legible manner, and shall 
so keep and preserve the same, under a penalty of £. ioo 
for permitting the ship to begin to take in any cargo 
before the name has been painted, or for wilfully altering* 
erasing, obliterating, or in anywise hiding or concealing 
the name (unless in the case of square-rigged vessels in 
time of war), or for describing her in any written or 
printed paper, or other document, by any name other than 
that by which she. was first registered, or for verbally 
describing the ship by any other name to any officer of 
his Majesty's revenue in the due execution of his duty ( a ). 

9. What is required on the part of the Owners to obtain 
& the Registry, 

No registry is to hi made, or certificate granted, until 
an oath be taken arid subscribed in the form set forth in 
the statute. This oath, in the case of individuals, is to 
be made by the owner* if only one : if two owners, and 
both resident within twenty miles of the place of. registry, 

' ' bf 

(*) Sect. 2. (aj Hut. 24. 
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by both ; if both or either resident at a greater distance, 
by one only ; if more than two owners, by the greater part, 
■not exceeding three, if resident within twenty miles, unless 
a greater number shall be desirous to join in taking the 
oath ; or by one, if all, or ail except one; are resident at a 
greater distance; and if the required number do not attend, 
oath must further be made by such as do attend, that the 
absent are not resident within twenty miles, and have not 
wilfully absented themsehes to avoid taking the oath, or are 
prevented by illness from attending. 'The oath to be thus 
made contains the name of the ship, her port, and master, 
the description of the ship, the name, occupation and resi- 
dence of every part owner, with other particulars tending 
to prove them to be subjects of his Majesty, and concludes 
with a positive averment, that no foreigner, directly or 
indirectly, hath any share or interest in the ship. If 
the ship belong to a corporate body, the oath is to be made 
by the secretary or other proper officer of such body, 
and instead of tire names and descriptions of the owners, 
he is to state the name and description of the company 
or corporation to which the ship belongs (b ). 

At tile time of obtaining the certificate, a bond must be 
executed by the master, and such of the owners as personally 
attend, to be appro\ od of and taken by the person authorized 
to make the registry, in a penalty varying in proportion to 
the burthen of the ship, but never exceeding £.1,000 
but if the master cannot attend at the time of registry, by 
reason of the absence of himself and the ship at some other 
port, a separate bond may be given by him at the port 
where the ship may then be, which shall be transmitted to 
the port where the ship is to be registered ; and the two 
bonds shall be of the same effect as if the parties had 
bdund themselves jointly and severally m one bond; and 
every such bond is to be as a security that the certificate 
shall not be lent, sold, or disposed of, but solely used for 

the 
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the service of the ship for which it is granted ; and in case 
the ship be lost, captured, or destroyed, or otherwise pre- 
vented from returning to the port to which she belongs, 
or shall have forfeited the privileges of, a British ship, or ; 
been condemned for illicit trading, or have been taken in 
execution for debt and sold accordingly, or. sold to the 
crown, or have been registered de .novo, the certificate, if' 
preserved, shall be delivered up within one month after the 
urrivid of the master in any port in lits Majesty’^ domi* 
minions, to the collector and comptroller of some port in 
Great Britain , or the hie of Man, or of the British plan- 
tations, or to tire governor and so forth of Guernsey and 
Jersey: and if any foreigner shall have purchased or 
become entitled to the whole or a. part of the ship, the 
certificate must be given up at the time and plane men- 
tioned in the statute, which vary according to the dirfi.rcnt 
circumstances thereiu mentioned ( c.) 

Every person who sjiall apply for a certificate, shall 
produce to the persons authorized to grant it, a true 
and foil account, under the hand of the builder, of the 
proper denomination, and of the time when, and the place 
where", the ship was built; and also an exact account 
of the tonnage, together with the name of the first 
purchaser*, (which account the builder is hereby directed 
and required to give under his hand; oh the same 
living demanded bv tlie person applying for the certifi- 
cate); and «h;dl also mate oatfi 'before the persons au- 
thorized to grant the certificate, that the ship for which 
the certificate is required, is the same with that which is 
so described by the builder (d). 

In the case of a prize ship, or of a ship condemned 
for breach of the laws for Che prevention of the slave 
trade, the owner must produce a certificate of the con-, 
demnation, under the hand and seal of the Judge of the. 
court, and an account, in writing, of all. the particulars 
' *• • contained 


.ft) ixvi. -a. 
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contained in the form of the ceiiificate of registry, made 
and subscribed by one or more skiMul persons, to be ap- 
pointed by the fcourt to survey the ship, and must also 
make oath of the identity of the ship ( 0), 

The property in every ship, of which there are more than 
one owner, shall be taken and considered to be divided 
into sixty-four parts w shares; and the proportion held hy 
each owner shall be described in the registry, as being a 
certain number of sixty-fourth parts or shares ; and no 
person sfiall be entitled to be registered as an owner in 
respect of any proportion of a ship, which shall not be an* 
integral sixty-fourth part or share; and upon the first 
registry, the owners, who take the oath required by thi^ 
Act before registry be made, shall declare upon oath, the 
number of such parts or shares held by each owner, and 
the same shall be so registered accordingly ( f )- * 

And whenever any ship which had been registered 
before the 31st Dec. 1823, (viz. the day on which the Act 
passed in that year, lor the registering of vessels, # came 
into operation), and shall not have been registered <U 
novo since that day, and before the commencement of this 
Act, (viz. 5th Jan. 1826), shall be registered de novo; the 
number of shares held by each owner shall he registered as 
far us the same be practicable ; and to that intent, the own- 
ers, who shall take the oath required bv this Act before 
registry be made, ahull produce the bills of sale or other titles 
of themselves, and of the other owners, in order that the 
number of such shares held by each of them may he us- 
ed turned and registered accordingly ; and if the registry 
of such ship then in force shall be the first registry, and 
the shares of any of the owners shall remain the same as 
they were at the time of such registry, and the owners, or 
any one of them, who shall attend to take the oath, re- 
quired by this Act before registry be made* shall be the 
same as wore the owners, or one of them, who took the 
oath before such first registry was made, such original 

owner 
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owner or owners, instead of producing the bills of sale, 
shall declare pipon oath, to the best of his or their knowledge 
and belief, the number of shares held by him or them, 
or by any other original owner or owners, whose propor- 
tionate property m such ship shall have remained un- 
changed ; but if at the time of such registry de novo, such 
owner or owners shall make oath of their inability to 
produce the bill or bills of sale* or to give any certain 
account or proof of the share or shares of the other pre- 
vious owners, or some or any one of them, in such case, 
the collector and comptroller may register the ship, with- 
out requiring the shares of such owners to be declared and 
specified (g ). 

A ship-builder, who gave to a person for whom he wras 
building a ship, shortly before the actual completion 
tfaereof,«the builder's certificate, -required by the Register 
Act, in order that las customer might obtain a certificate 
of registry in his own name (which was accordingly done), 
was held thereby to have declared that the general j Mo- 
pe rty of the ship was vested in his customer, but not 
thereby to have lost his right to retain the possession 
until the residue of the stipulated price w r as paidfA). 

10. Regulations concerning the Transfer of Property 
in the Ship - 

And first on a Transfer generally, — When and * so often 
as the property in any ship, or any part thereof, belong- 
ing to any of his Majesty’s subjects, shall, after registry, 
be sold to any other of His Majesty's subjects, the 
same shall be transferred by bill of sale, or other in- 
strument in writing, containing a recital of the certificate 
of registry, or the principal contents thereof, otherwise 
such transfer shall not be valid or effectual for any 
purpose whatever, either in law or equity; but no bill 
of sale shall be deemed void, by reason of any error in 
such recital, or by the recital of any former, instead of the 

existing 

'(g) Sa t. 34 l (h) Woods and another v, JluswU 
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existing certificate, provided the identity of the ship 
therein intended be effectually proved thereby (7 > 

SNo bill of sale, or other instrument in writings shall be 
valid and effectual to pass the property in any ship, or in 
any share thereof, Or for any other purpose, until it shall 
have been produced to the collector and comptroller of the 
port at which the ship is registered, or to the collector and 
comptroller of any other port at which she is about to be 
registered de novo , as the case may be, nor until such col- 
lector and comptroller respectively shall have entered in 
the book of registry, or of intended registry, as the 
case may be\ (and which they are respectively by this Act 
required to do, upon the production of the bill of sale, or 
other instrument for that purpose,) the name, residence 
and description of the vendor or mortgagor, or of each, if 
more than one ; the number of shares transferred ; the 
name, residence, and description of the purchaser or mort- 
gagee, or of each, if more than one, and the date of the 
bill of sale, or other instrument, and of the production of 
it; and further, if such ship is not about lo be registered 
de novo, the collector and comptroller of the port "where 
she is registered, are required to indorse the aforesaid 
particulars of such bill of sale or other instrument, on the 
certificate of registry of the ship, when it shall be produced 
to them for that purpose in a prescribed form ; and to give 
notice thereof to Ihe commissioners of customs; and in 
case the collector and comptroller shall be desired so to 
do, and the bill of sale or other instrument shall be pro- 
duced to them for that purpose, then they are to certify, 
by indorsement upon the bill of sale or other instrument, 
that the particulars before-mentioned have been so entered 
in the book of registry, and indorsed upon tire certificate 
as aforesaid. But such entry in the book of intended re- 
gistry, shall not be made until all the requisites of law 
for the immediate register of the ship or vessel in such 
book, have been complied with ; nor shall such entry be 

valid 
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valid, or certified on the bill of sale, until the registry de 
novo of the ship or vessel shall have foeh duly made, and 
the certificate thereof granted ( k). 

When the particulars of any bill of sale or other 
instrument, by winch any ship; or any share thereof, 
shall be transferred, shall have been so entered in the 
book of registry, the bill of sale, ot other instrument, 
shall be valid and effectual to pass the property thereby 
intended to be transferred, a» against all persons what- 
soever, and to all intents and purposes, Oatoept as against 
such subsequent purchasers and mortgagees, who shall 
first procure the indorsement to be made upon the certifi- 
cate in mannei mentioned, in the following clause (/): 
It is declared by the Act fo be the true intent and meaning 
thereof, that when property lias been transferred more 
than once, the several purchasers and mortgagees, when 
more than one appear to claim the same property, shall 
have priority, not according to the respective times when 
the particulars of the instrument of transfer are entered 
in the book of registry, but according to the time when 
the indorsement is made upon the certificate: and it is 
enacted, that when and after the particulars of anydustru- 
merit of transfer shall have been entered in the bonk of 
registry, the officers shall not enter in the book the parti- 
culars of any other instrument, purporting to be a transfer 
by the same vendor or mortgagor, of the same ship or 
share hereof, to arty other person, unless thirty days shall 
elapse from the duy on which the particulars of the former 
instrument were entered ia the book ; or in case the ship 
was absent from the port, at the lime when the particulars 
of the former instalment ye re entered in the book, then 
unless thirty days shall have elapsed from the day bn 
which the ship arrived at her port And in case the 
particulars of two or more instruments shall have jbeen 
entered, then the officers shall not enter the particulars of 
any other instrument, unless the like period of thirty days 

shall 
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shall have elapsed from the respective days before-men- 
tinned* Whenever an entry has been made in the book 
of registry of more than one transfer by the same owner of 
the same property, the officers shall indorse on the certi- 
ficate the particulars of that instrument of transfer, under 
which the, person claims property* who shall produce the 
certificate for that purpose within thirty days after the 
entry ©f his instrument of transfer, or within thirty days 
after the ships return t© her port, in jgase she was absent at 
the time of the entry, of the particulars. And in case no 
person shall produce the certificate within either of the 
said spaces of thirty days, then the officers shall indorse 
on the , certificate the particulars of the instrument of 
transfer, to such person as^hall first produce the certificate 
for that purpose ; but if the certificate be* lost, mislaid, or 
detained, . so that the indorsement cannot in due time be 
made thereon, on proof of this being made by the pur- 
chaser or mortgagee, or his known agent, to the satisfaction 
of the commissioners of customs, they may grant such 
further time as may to them appear necessary for the 
recovery of it, or for a registry dc novo; and a memorandum 
of thu time so granted shall be made in ibe book of re- 
gistry ; and during such time no other bill of sale shall be 
entered for the transfer of the same ship, or the same share 
thereof (m). 

if the certificate shall be produced to the collector and 
comptroller of any port where the ship may thence, after 
any bill of sale shall have been recorded at the port to 
winch she belongs, together with such bill of sale, con- 
taining a notification of such record, signed by the collec- 
, tor and comptroller of such port, as directed by this 
Act, the officers of the oilier ports are to Indorse on the 
certificate (being required so to do) the transfer mentioned 
in such bill of sale ; and they are to give notice thereof to 
the, collector and comptroller of the port to which the ship 
belongs, who. shall record it in like manner as if they had 

made 
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made 4 «uch indorsement themselves, but inserting the 
name of the port at which the indorsement was made. 
But the officers of such other port shall first give notice 
to the officers of the port to winch the ship belongs, of 
such requisition made to them to indorse the certificate ; and 
the officers of the port to whiih the ship belongs, shall 
thereupon send information to tb^ officers of such other 
port, whether any or what other bill or bills of sale have 
been recorded in the. book of the registry of such ship; 
and the officers of such other port, having suc\i informa- 
tion, shall proceed, in maimer directed by this Act in att 
respects, to the indorsing of the certificate, as they would 
do if such port were the port to which the vessel be- 
longed { v). * 

if a ship, or the share of any owner who may be out of 
the kingdom, shall be sold in his absence, by his known 
agent or correspondent, under his directions, either ex- 
pressed or implied, and acting for his interest in that 
behalf, and such agent or correspondent who shall have 
executed a bill of sale to the purchaser, shall wot have re- 
ceived a legal power to execute it, the commissioners of 
customs may, ujxm application made to them, ancLproof 
to their satisfaction of the fair dealings of the parties* 
permit such transfer to be registered, if registry de novo be 
necessary, or to be recorded and indorsed, as the case 
may be, us if such legal power had been produced ; and 
if it shall happen that any bill of sale cannot be produced, 
or if, by reason of distance of time, or the absence or 
death of parties concerned, it cannot be proved that a bill 
of sale for any shares in any ship had been executed, and 
registry dc novo shall have becom e accessary, the commis- 
sioners may, upon proof to their satisfaction, of the fair 
dealings of the parties, permit such ship to be registered 
dt mvo, in like manner if a bill of sale for the transfer 
of Mich shares, had been produced. But in any of these 
cases . good and sufficient security shall be given to 

produce 
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produce a legal power or bill, of sale, within a reasonable 
time, or to abide the future claims of the absent owner, 
his heirs and successors, as the case, may be, and at the 
future request of the party whose property has been so 
tmnsfmed, without tlm production of a bill of sale from 
him or from his lawful attorney, the bond shall be avail- 
able for the protection of his interests, in addition to any 
powers or rights which he may have in law or equity 
against the ship, or ugains^the parties concerned, until he 
nhall have received full indemnity for any loss or injury 
sustained (<>)* 

Secondly, If made m a Security . — When any transfer 
for a ship, or of any shares, shall be made only as a 
security for the payment of debt* either by way of mort- 
gage, or of assignment to a trustee for the puarpose of 
sale for the payment of debt, in every such case the 
collector and cxmiptrollei of the port where the ship is 
registered, shall in the entry in the book of registry, 
and -also in the indorsement oil the certificate thereof 
in manner before directed , stale and express that such 
transfer was made only as a security for the payment 
of debt, or by way of mortgage or to that effect , and the 
person to whom such transfer shall be made, oi any other 
person claiming under him as a mortgagee or trustee only, 
shall not by reason thereof be deemed to be the owner of 
such ship or shares, nor shall the person making such 
transfer be deemed by reason thereof to have ceased to be 
an owner anymore than if no such transfer had been made, 
except so far as may be necessary for the purpose of ren- 
dering the ship or shares so transferred, available by Kale 
or otherwise for the payment of the debt for securing the 
payment whereof such transfer shall have been made (p). 

When any such transfer as Inst mentioned has been made 
and duly registered, the right or interest ,of the mortgage 
or other assignee shall not be in any manner affected by 
any act of bankruptcy committed by such mortgagor or 

assignor, 
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assignor, after the tide when such mortgage or assign- 
ment shall hare been so registered, notwithstanding such 
Mortgagor or assignor at the time he shall so become 
bankrupt shall hare in his possession, order, and dispo- 
sition, and shall be the reputed owner of the ship or 
shares so by him mortgaged or assigned ; but such 
mortgage or assignment shall take place of and be pre- 
ferred to any right, claim or interest which may belong to 
the bankrupt’s assignee (q), * 

Upon the subject of tfansfer of property, it seems fit 
to notice a distinction between this and the former sta- 
tutes. A recital of the certificate of registry is not now 
made necessary to the validity of an executory contract or 
agreement for the transfer of property, as wan expressly 
required by the 34th Geo* 3. c. 68. 5. 1 4 : neither is an in- 
dorsement of such a contract on the certificate now 
required, which was held to be necessary under that 
statu tx (r); and by the language of the new Act, if the 
certificate be not recited in the bill of sale, the transfer 
shall not be valid and effectual, whereas by the 26 Geo. 3. 
c. 60. s. 17, the hill of safe was made void. 

The latter -ditierc nee, however, is probably of no groat 
importance; for under the former statutes, covenants not 
depending upon the transfer of the property, such as a 
covenant to pay money for the security whereof a ship 
had been mortgaged, was held not to be avoided by 
season 'of an omission to recite the certificate (s ), Whereas 
covenants depending upon a contract to transfer, such as 
an agreement to indemnify the seller against expenses, to 
which he might be liable on account of his interest in the 
ship, were held to be void in a case where, the contract to 
transfer was invalid {(). This distinction between cove- 
nants, which, according to their subject, are connected with 
or dependent upon the transfer, and those which are un- 
connected 

{ v i Serf. 4O. (s) hn rhon \ . Vole, 8 East, 

(r ) Mortimer and afhttt v. 231. 
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connected with or independent of it may be found appiU 
cable to the new statute, • - 

It will l>e observed, that by the present Act, it m sufficient 
to recite in a bill of sale, the principal contents of the cer- 
tificate of registry ; and that the instrument^ not to be, 
deemed void for any error in the recital, if%he identity of 
the ship therein intended he effectually proved thereby. 

The departure from the language .of the old statutes* 
appears to hate been intended to pie vent the inconve 
uience that* had been experienced by mistakes in the 
recital of the certificate (u) t though even under them, a 
mistake apparent upon the face of the instrument was 
held not to vitiate it (Ti- 
lt was made a question, under the old Acts, whether in 
the recital of the certificate of registry, it was necessary to 
mention the indorsement that had been made upon 
Au indorsement of a transfer made by a bill of sale, cannot 
be recited in it, because it must be made after the bill of 
sale, but it may still become a question whether prior 
indorsements, aud especially the indorsement made at the 
time of granting the certificate, and which is referred to in 
it, ought not to be recited. The safer way will be to 
recite it, and thereby avoid questions. 

Some parts o r the 37th and three following sections, 
appear to have been intended to obviate questions, that 
had arisen under the former Acts, as to the time at which 
a bill of sale should he deemed to take effect, to th« 
exclusion of intermediate acts and conveyances, upon 
w hich subject there had been much doubt and difficulty (z ). 

Ami 

(u) S<?e 11 ‘Vs IrrJult \ . Duh', 7 j 1 10.* Wo rum ottd others v. Hub- 
7'erm Report*, I btnd, 3 Kum., 107. Hubbard v. 

(x) Hoi lest on and others Johnston f 3 Taunton* 177 * Hen- 
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And by transferring the power of indorsing the transfer on 
the certificate, from, the party making the, transfer to the 
public officers, some part of the inconvenience -that had 
been experienced under the former Acts may possibly be 
avoided. In the cases of death or bankruptcy, or absence 
of a vendor, laey maycertaioly be avoided, though per- 
haps not in all cases of disputes , between vendor and 
purchaser (a): 

Some of the -acts required by the language, as well of 
the new as. of the old statutes, . to; give validity to a bill 
of sale, are to be done, by the public .officers, .Under 
the. old statutes, it was held that an omission by the 
public officers would not, invalidate a transfer of the pro- 
perty (h). 

Under these statutes also, .it was decided that jheir 
provisions were not. confined to the transfer of property to 
a stranger, but applied also to a transfer by one part 
owner to another (c). This decision appears ' manifestly 
applicable to the present statute. A conformity with the 
statutes was iu several cases, held requisite to, the. validity 
of a bill of sale, intended by way of mortgage or security ; 
and it was held in one. case, that although the person to 
whom the security was given, had the contra ul or the 
possession of the ship which was then in, a port, lie did not 
obtain a lieu upon or right to detain the ship against 
the assignees of the person by whom the security had 
been given, the requisites of the statutes, as relating to 
his bill of sale, not having been complied with ( d). But 
a lien may, notwithstanding the Acts, be acquired upon 
the certificate! of registry, dr other papers belonging to 
a ship, in like uwmu.:*::s upon any other deed*** or pa- 
pers (e). , , The 

fa) See Thompson and another (rj Spcfdt v.. Jjtlihmert, 13 
x. &mtth and othtn, t Madd. 395. Vesey, jm». 

and die ernes the<e rrferred lo. (d) B 'rbtun and otheri, v. Heit- 
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The Enactment of the 45th section, / th&ta mortgagee 
or trustee for paytnent of d^bfc# shdft n&t> fey Reason of the 
transfer to him, be, deemed to bo aa^wner, appears to 
have been intended to prevent the 'and put 

in end to 'the questions, which fead^Hf^viicr the 
former statutes, upon the effect of the 

ship, which, tinder those statutes, hed beeii^ vested in tha 
mortgagee or trustee, without any qualification. This led 
to the bringing of several actions against mortgagees, for 
repairs or necessaries furnished to the ship after the d 
of the mortgage, and there was some contrariety of decision 
upon that point Ultimately it appears fco have been 
thought, that’ the right to pue for such repairs and neces- 
saries, depended rather upon the person to whom the 
credit was given, than upon the legal title to the ship* In 
some cases, however, the legal'title might furnish the best 
evidence of the person to whom the credit was.given ff) m 

The 46th section seems intended to remedy the incon- 
venience of considering the mortgagor as* reputed owner 
under the statute <11 Jac* 1, c. 19. s* u * in cases of bank- 
ruptcy ‘ it having been decided, that the special enact- 
ments of the Register Acts* and a compliance with them 
did not defeat the operation of that statute, where the 
mortgagor was suffered lo act and appear as owner, which 
in many cases he was allowed to do (g). 


1 ). What is regwred on a change of the MaUer. 

When the master, or other person, having or taking 
the chmge or command of a registered ship shall be 
changed, the master or owner shall deliver to the persons 
authorized to make registry and grant certificates, at the 
port where the change shall take place, the certificate of 

• * registry 
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registry belonging to the ship, who shall thereupon in- 
dorse and subscribe a memorandum of such change, ahd 
shall forthwith give notice of it to the proper officer of 
the port or .nlaqe where the ship was last registered, who 
shall likewtiMftake a memorandum of it in the hook of 
registers,, ima^iall forthwith give notice thereof to the 
commissioners of customs ; but before the name of the 
new master shall be indorsed on the certificate, he shall 
give a bond, in the like penalties, and under the same 
conditions, as are contained in the bond required to be 
given at the time of the registry (h). 

} 2 . When and how Registry de novo is to be made. 

Whenever the owner or owners, who shall have sub* 
scribed the oath, shall have transferred all his or their 
slu re or scares in the ship, the same shall be registered 
dr novo, before the ship shall depart from the port to 
which she shall then belong, or from any other port in 
the same part of the United Kingdom, or the same 
colony, plantation, island, or territory, unless a temporary 
certificate be obtained in the manner to be hereafter men- 
tioned ( i). 

If the certificate of registry be lost or mislaid, so that 
it cannot be found or obtained tor the use of the ship 
when needful, and proof thereof be made to the satis- 
faction of the commissioners of customs, they shall 
permit the ship to be registered de novo, and a certificate 
thereof to be granted ; or a tempoiary licence may be 
granted in such cases, end in the manner to be hereafter 
mentioned. But befc T such registry de novo bo made, 
the owners and master shall give bond ic the commis- 
sioners, m such sum as to them shall seem fit, with a con- 
dition 

(k) Sect . 22. — By b Oca 4. name shall not Ins inserted in or 

c. 107, s. J25 The officer* of the indorsed upon the certificate of 
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dition, that if the certificate shall at any time afterwards lx? 
found, the same shall be forthwith delivered to the proper 
officers of the Customs, to be cancelled, and that no 
illegal use has been or shall be made thereof, with their 
or his privity or knowledge. And if, instead of registry 
de novo , a temporary licence be gtanted^and the ship 
surveyed for that purpose, the certificate of such survey 
shall be preserved by the collector and comptroller of the 
port to which the ship shall belong ; and in virtue thereof, 
the commissioners may and are required 'to permit the 
ship to be registered, after her departure, whenever the 
owners shall personally attend to take the oath required, 
and shall also comply with all other requisites of the Act r 
except so far as relates to the bond to be given by the 
master; which certificate of registry the commissioners 
shall transmit to the collector and comptroller of any 
other port, to be by them given to the master upon his 
giving such bond, and delivering up the licence which had 
been granted for the then present use of the ship (/:). 

If any person shall be .convicted of the offence of wilfully 
detaining a certificate, and it shall appear to any justice 
or oilier magistrate, that it is rot lost or mislaid, but 
wilfully detained, he is to certiiy the detainer, refusal and 
conviction, to the persons who granted the certificate, 
who shall, on the terms and conditions oflavv being com- 
plied \v ; th, make registry of the ship de novo, and grant 
a certificate thereof, conformably to law, notifying on the 
back of it, the ground upon which the ship was so regis- 
tered de novo. Also, if the person detaining n certificate 
shall have absconded, and proof of <his be made to the 
satisfaction of the commissioners of customs, the ship 
may be registered de novo , as in the case wherein the cer- 
tificate is lost or mislaid * / )* 

If after registry, a ship shall in any manner whatever 
be altered, so as not to correspond with all the par 

ticulars 
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ticulars contained in her certificate, she shall be regis- 
tered de worn, its soon as she returns to the! port to which 
she belongs, or to any other port iu the same part of 
the United Kingdom, or in the same colony, plantation, 
island or territory ; on failure whereof, the ship shall, 
to all intents purposes* be considered and deemed 
and taken to be a* ship not duly registered f m ). 

And if it shall become necessary to registers*, shiprfe wwn, 
and any share shall have been sold since she was last regie- 
tomb and the transfer of such share shall not have been 
recorded and indorsed in manner directed by the Act, the 
bill of sale thereof shall , be produced to t|je collector and 
comptroller of the customs, who are to make registry of the 
ship, oilier wise the sale shall not be noticed in the registry 
de novo ; but upon the future production of the bill of sale, 
and of the existing certificate of registry, the transfer shall 
be recorded and indorsed, as well after such registry de 
jt<> u', as before (?i). 

If upon any change of property in a ship, the owners 
shall desire to have the same registered de novo , although 
not required by the Act, and the proper number of 
owners shall attend at the custom house at the port 
to which the ship belongs, for that purpose, the col- 
lector and comptroller of the customs at that port may 
make registry de novo of the ship «'t the same port, and 
grant n certihcate thereof; the several requisites m this 
Act mentioned and directed being first duly observed and 
complied with ( o). 

Further directions on this subject are given in the 44th 
Section, the contents of which have been already men- 
tioned (p)i 


{ ?n) 8fff. 38 , 

{ v ) Sect, 41. 


(o) Sect. 42. 

(p) f»g»- 49- 



PROPERTY W BRITISH SHIPS. 


47 


\JS : In what cam a Temporary Certificate or JJcence 
fhaif he granted. 

It has been already mentioned, that when the owners 
have transferred all their shares, 
the ship shall be registered de novo , before departure from 
port. But if the owners cannot in sufficient time comply 
with the requisites of the * Act, m that registry may be 
made before U shall be necessary for the ship to depart 
upon another voyage, the collector and comptroller of the 
port where the ship may then he, are authorised to cer- 
tify upon the back of the existing certificate, that the same 
is to remain in force for the voyage on which the ship is 
then about to sail(y,h 

If a ship be built in any of the colonies, planta- 
tion^ islands or territories, in Asia, Africa or America, 
for owners residing in the United Kingdom, such ship 
may proceed by a direct or circuitous voyage to any 
port of tike United Kingdom, tiiere to import a cargo 
previous to registry, provided the master or agent for 
the owners shall produce to the collector and comp- 
troller of the port at or near which the ship was built, ox 
from which «he shall be cleared for her voyage, the cer- 
tificate of the builder required by the Act, and make, oath 
of the names and descriptions of her principal owners, 
and of her identity, and that no foreigner, to the best of 
his knowledge and belief, has any interest therein. And 
upon this, the officers are to cause the ship to bo surveyed 
and measured, and give to the muster, a certificate, 
stating when, where, and by whom she was built, her 
description, tonnage and other particulars, required on 
registry, and the voyage for with the ship is cleared by 
them, and such certificate shall, for such voyage, have the 
force of a certificate of registry (r). And such certificate 
shall also be in like force for the* navigation of such ship, 
for any voyages whatever, during the term of two years 
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from the date of such certificate, if such ship shall not 
sooner arrive at some place in the United Kingdom (r). 

If a certificate be lost or mislaid*, and proof thereof be 
made to the satisfaction of the commissioners of customs, 
and the ship be absent and for distant from the port to 
which she 1 belongs, or by reason of the absence of the 
owners, or any other impediment, registry cannot be 
made in sufficient time, the ^commissioners may grant a 
licence for the present use of the ship, which for the time, 
and 10 the extent specified therein, shall be <!>f the same 
force as a certificate of registry. But before such licence 
shall be grauted, line master shall make oath that the 
ship has been registered as a liritkh ship, naming the 
port where, and the time when the registry was made, 
and all the particulars contained in the certificate thereof, 
to the best of his knowledge aucl belief; ami shall also 
give a bond similar to that which is required to be given 
on icgistry de mvo in the case of a certificate lost or mis- 
laid ; but before such licence shall be granted, the ship 
shall be surveyed as if registry denovq were about to be 
made (s). 

It has been before mentioned, that in case a certificate 
be unlawfully detained, the commissioners oi the custom* 
may allow the ship to be registered dr mvo; they may, 
however, in such cases, instead of the registry de mvo f 
grant a licence for the present use of the ship, in like 
manner as m the case of a certificate of registry lost or 
mislaid ( t ). 

In the cases wherein a ship is required io be registered 
under the new Act, for the purpose of setting forth 
the shares hold by each owner, the collector and comp- 
troller of the port to which the ship belongs, may certify 
that further time has been grunted by the commissioners 
of the customs, for ascertaining and registering the num- 
ber of such shares as cannot then be ascertained ( n). 

i'r) Stct. 12. ami 7 (ho. .f. c. 4**. { i*) Scat* 27 
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14. Penalty for Detention of the Certificate. 

In case the master, or any other person who shall have 
received or obtained, by any means or for any purpose 
whatever, a certificate of registry, whether such master or 
other person be a part owner or not, shall wilfully detain 
and refuse to deliver up the same to the proper officers of 
the customs for the purposes of the ship, as occasion 
shall require, any owner or owners of the ship may make 
complaint on oath against the master or other person who 
shall so detain and refuse to deliver up the same, of such 
detainer and refusal, to any justice of the peace residing 
near to the place where such detainer and refusal shall he 
in Great Britain or Ireland, or to any member of the 
supreme court of justice, or* any justice of the peace in 
the islands of Jersey, Guernsey or Man, or in any colony, 
plantation, island or territory to his Majesty belonging in 
Asia, Africa or America, or Malta f Gibraltar or Heligoland, 
where such detainer and refusal shall be in any of the 
places last-mentioned ; and on such complaint the said 
justice or other magistrate shall and is hereby required, 
bv warrant under his hand ami s**al, to cause such master 
or other person to be brought before him, to be examined 
touching such detainer and refusal ; and if It shall appear 
to the said justice or other magistrate, on examination of 
the master or otlmr person , or otherwise, that (he certi- 
ficate is not lost or mislaid, hut is wilfully detained by the 
master or other person, such master or other person sludi 
be thereof convicted, and shall forfeit and pay the sum of 
£. 100, and on failure of payment thereof, be shall he 
committed to the common gaol, there to remain without 
bail or mainprize for such time as the said justice or other 
magistrate shall in his discretion deem proper, not being 
less than three, or more than twelve months ( ,t ; ; and on 

the 
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the detainer being certified to the persons who granted 
the certificate, registry de novo may he made as before* 
mentioned (y). 1 * •>.■■■ 

i,r ( . Evidence of Affidavits, and Books of Registry. 

The collector and comptroller of the Customs at any 
port or place, and the persons acting for them respec- 
tively, shall, upon every reasonable request by any persons 
whatsoever, produce- and exhibit for their inspection and 
examination any oath or affidavit taken or sworn by any 
owner or proprietor, and also any registry of entry in any 
book of registry required by this Act to be made or kept 
relative to any ship, and shall, upon every reasonable 
request by any persons whomsoever,' permit them to take 
u copy or copies, or nn extract or extracts thereof respec- 
tively, and the copy of any such oath or affidavit, register 
or entry, shall, upon being proved to be. a true copy 
thereof respectively, be allowed and received as evidence 
upon every trial at law, without the production of the 
original, and without the testimony and attendance of any 
collector or comptroller or other person acting for them 
respectively, in all cases, as fully and to all intents and 
purposes, us such original, if produced, could or might 
legally be admitted or received in evidence (t). 

Wherever the title to the ship comes strictly and pro- 
perly into question, no claim can be received in opjxisition 
to the modes of conveyance required by the statutes. But 
there are many cases in which the possession of property, 
and acts of ownership e-.ercised upon it, furnish presump- 
tive evidence of a title hi it ; and some also, m Which the 
possession alone is sufficient to maintain ' an action, 
although the legal title may he outstanding in another. 
And it has been held that a British ship does not, as to 
these points, differ from any other sort of property. 

Thus, 

(v) f’ag' 51 ‘ (z) Sect. 43 . 
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Thus, in an action faj on a policy of insurance ejected 
upon the ship Chesterjkldp while absent on a foreign 
voyage, wherein the interest in the ship was alleged to 
be in Robertson and Wallcer, and in which it became 
a question, whether,. that allegation was sustained upon 
the evidence given in the cause, the learned Chief Justice 
of the King’s Bench, (Jsord Ellenbomuglt?) in delivering 
the opinion of the Court on this point, expressed himself 
as follows i “ As tp die first point made, in this case, on 
“ the part of the defendant, viz. that the ownership alleged 
" was not sufficiently proved: .it was proved by the 
" captain ( lirooks) in the ordinary way, that the owners 
“ by whom, as such, he was appointed and employed*, 
" were the persons in whom the ownership is by the 
" declaration averred ,to be. And though it afterwards 
“ appeared by hip answers, oft cross-examination, that the 
u ownership was derived to those persons under a bill of 
“ sale, executed by himself, as attorney to out* Jjtwmwe 
" Williams the former owner, it did not on that account 
“ become necessary, for the plaintiffs to produce that bill 
“ of.sale, or the ship’s register, or to give any further proof 
“ of such their , property ; the mere fact of their possession 
“ as owners being sufficient pr'nw facie evidence of owner- 
“ ship, without the aid of any documentary proof of 
“ title-deeds on the subject, until such further evidence 
" should be rendered necessary in support of the prtmh 
" facie . case of ownership, which they made, in conse- 
■ ‘ quence of the adduction of some contrary proof on the 
other side. No such contrary proof was, however, in 
“ this case, .given on the part of the defendant. For the 
“ prior register in the name of iMwrcme Williams, as 
“ owner in 1 799, and a subsequent register to tire same 
person upon a sale at the Cape, in lho-j, under a decree 
“ of the Court of VicerAdmiralty, and which were given 

r ■ 

(a) Robert stni 4 mint kr v. French, j eiTWct, Thomas A' others v. Tech, 
4 Kasr, iyj. And see to tlie same j 5 F.sp. N. i’. fa. 88. 
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" in evidence by the defendant, were perfectly consistent 
** with a title iu other persons in the mean time, agreeable, 
u to the averment in the declaration,” 

Again, in an action of trover brought for divers quan- 
tities of timber, wood, and materials, it appealed at the 
trial that the ship Spwig, with the cargo, belonging 
to o merchant in London % was stranded on the coast of 
Norfolk : he went thither and saved the cargo ; and after- 
wards sold the vessel as she lay, being then a complete 
hull, to the plaintiff tor Coo/, which the plaintiff paid him. 
He sold her as a ship, but the transfer was not made in 
the way required by the statutes. The plaintiff employed 
several men for some days in endeavouring to get the ship 
oft', and superintended their exertions, and considerable 
hopes of success were entertained for a time * but in the 
end the ship went to pieces. The plaintiff, by his agents, 
then endeavoured to preserve the wreck ; some pieces 
floated away and drifted on the farm of the defendant, 
who collected them together, broke up part iu an 
unskilful and injurious maimer, and refused to deliver 
them up to the plaintitf V agent, who demanded them 
of him. The cause was tried before Lord Chief Justice 
Man.) field ; and the plaintiff was nonsuited on the ground 
of want of title, from the imperfection in the mode of 
transferring the property from the merchant to him. 
The cause was afterwards brought before the Court 
of Common Picas for consideration, and after argument, 
the Chief Justice and the two other Judges ( h ) present, 
agreed in opinion that the plaintiff' ought to have recovered. 
The giound of the decision was, that the plaintiff was iu 
the actual possession, and the defendant a mere wrong 
doer, without any colour of title; aud that although the 
plamtiff’had failed to establish a complete title on account 
of the want of compliance with these statutes, yet he 
claimed under one who had a perfect title, and who was 

not 

Jh) Mr Junior h<rrvrmrr 7 Mr. Justice CJjwnbre* 



PROPERTY IN BRITISH SHIPS. 63 

not now contesting the matter, and he had the possession 
against those who wrongfully interfered without colour of 
right; and his situation was compared to that of an 
agister, carrier, factor, and other bailees, whose title a mere 
wrong-doer is not allowed by law to dispute. A new trial 
was accordingly directed, and the plaintiff ultimately suc- 
ceeded in the cause (c). 

It was the practice, for a considerable time, to pro- 
duce the .register from the custom-house at trials at 
Nisi f*rius as proof of title, and the proof was received 
without question or objection. In one cast; indeed, Lord 
FMenbomitg/t rpeeived the register as prinui facie evidence 
of ownership, in an action brought for stores supplied to 
a ship ; declaring, however, that he would admit con- 
trary evidence on the part of any of the defendants, 
to show that they had not assented to their names being 
placed on the register (d). But this matter having 
in other causes been brought before the Courts at West- 
minster. it has been held that the register alone floes not 
furnish even prinui facie evidence io charge a person as 
owner of a ship, in a suit between private individuals (e). 
Such an use of the register was certainly not in the con- 
templation of the Legislature : and it is obviously possible, 
although not very likely to happen, that the name of 
a person may he placed on the register without his assent. 
A lull of sale duly and formally executed hy an apparent 
vendor, but not accepted by the intended pui chaser, will 
not Iransfer the property to him, and consequently : s not 
evidence to charge him, unless >t appears to have been 
accepted by him if). Neither is the affidavit inode by 

tt third 

(c) Suite) iv. ffarfe, a Taunton, younger, 3 Campbell, 456, and 

30a. Ktcu.\t< v. Mytn, Id. 475. 

(d) Stoke 1 1. Cttrnr mol ethers, (f) Tinkler v. Walpole, 1 4 East, 

S Camp. Rep. at N. P. 339. »i6. Cooper and another 1. South 

(r) Fraser v. liopkni s <$■ another, and others, 4 Taunton, tk>2. 

a Taunton, 5. Smith v. T'ufif, the 
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a third person, in Order to obtain a register, to be received 
in evidence against the parties named in it, without some 
proof of their adoption and assent- A fortiori f a paft- 
owner, who to to action * brought against himself, has 
pleaded in abatement, that there are other part-owners, 
who ought to be jnrpednvith him in the suit, cannot sus- 
tain his plea by the bare production of a register containing 
their names (g). An action was brought against three 
persons of the names of Humble, S* Holland &} Williams, 
to recover the price of a quantity of rope furnished by the 
plaintiffs at Liverpool, iu the month of January 1810, for 
the use of the ship Susannah. Holland § Williams had 
become bankrupts: and the question was, whether Humble 
was liable. The order was given iu the name of the owners 
of the Susannah, by the clerk of a mercantile house at Liver- 
pool, trading under the firm of 8 . Holland $ Co. In order 
to charge the defendant Humble as a part-owner, the de- 
fendants produced the following documentary evidence, 
l. A certificate of registry at Uwrpavl, dated the 8th of 
June 1 808, naming S. Holland, the defendant Humble, 
and one Strickland , as part-owners, which appear* d to 
Have been granted upon the affidavit of Holland & Strick- 
land. 2. An mdorsornent on the Certificate, dgttid the 
14th of June i8t)8, importing I hat Strickland had *old 
his interest to Holland A fftembie* 3. Another indorse- 
ment, dated the 21st of November 180 {*, ii'cordmg 
a transfer of a moiety as made by Humble S Holland 
to the defendant William, on the 7th of October in that 
year, while the ship was at sea, and which was signed by 
Holland, us attorney for Humble (h ). 4, Another indorse- 
ment on the certifie d, dated the 7/A of March 1811, im- 
porting a transfer of the whole by the assignee# of Holland 
is Williams , then bankrupts, and by Humble to other 

persons ; 


K j Fhmer \\ Young, ft Camp- 

40. 


(h)Tbw tw jwobahlv intended 


to convey the whole of Humble*# 
tntm6t,mid was drawn out *n this 
form Uy imstufe. 
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pvrtfons t, thiswas signed* by Mumble* it will b$ observed 
<ff these dncmnents, Xliai the three $rfct adglit have been 
made without the v knowledge^ or privjty ihmhk*\ and 
therefore, according to die .fetegoing eases, weire not evi- 
dence to charge dnm i a&ddh&t the last made long 
after the *&1e of the goodly and therefore *could #at have 
given any information to the sellers at 'the time of sale, if 
they hud then resorted to the oiiHtomdmnse in order to 
lean* the names of theownm of the Khips. On the part 
of the defendant it was shewn,; that he had at a funner 
peri ltd been in j^utnership with Holland at Liverpool, 
under the firm of Humid c & Holland, and they had sold 
the ship to a person of the name of Kimeard , who sent* 
her to sea: bat this sa]e was not noticed at the custom- 
house • that in December 1808, the partnership of Humble 
«£ Holland was dissolved, -and 'Holland entered into a new 
partnership with WiUhms*. under the linn of Samuel Hol- 
land # Co* The name of the new firm was painted on the 
counting house, ami the, business of winding up the con- 
cerns of tin* old partnwship was removed to another place- 
Holland, S; Williams re-purchased the ship of h i uncord ;* 
and on her return from the voyage on which he had sent 
her, they fitted her out in January i8lo, when the goods 
in question were furnished. Upon those facts, considered 
without regard to the operation of those Acts of Parlia- 
ment, it will be obvious, that Humble was not interested m 
tin* ship at the time when the, goods were ordered, and was 
not one of the persons who gave lhe order, or w ho iveie 
intended to be benefited by the supplies tiiat the plaintiffs 
had furnished.. So that if tie were chargeable for those 
goods, he could be chargeable only under the evidence of 

the certificate and its indorsements. And the Court held 
*# 

that he was not, chargeable (i). 

It may be observed, that in all these cases the evidence 
was offered against a person in order lo charge him: it 

has 

(i ) M«e leer 4' ami he i V. liavubk <mc? others, lii K»*t, l6t», 

V 
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has also been decided, that the register is not evidence in 
favour of a party producing it, as the proof of title to 
sustain the allegation of interest in an action in a policy 
of insurance on a ship ( k)+ 

From these cases it appears hat it may often be neces- 
sary to prove that the affidavit made to obtain registry 
of a ship, was actually made by the person therein 
named as the deponent, and consequently it may some- 
times happen that the production of a copy will be in- 
sufficient for the purpose intended, notwithstanding this 
enactment of the statute, for the statute makes the copy 
evidence in those cases only where the original, if pro- 
duced, would be evidence ; and it has appeared that the 
production of* the original, without proof of the signature, 
Las been ineffectual. 

id. Power of Gimrnors of Colonic* to Hlny Suits- 

Any governor, lieutenant governor, or commander-in- 
chief of any of hi* Majesty's colonies, plantations, islands, 
*or territories, may and is required, if any suit, information, 
libel, or other prosecution or proceeding of any nature or 
kind whatsoever, shall have been 'commenced, or shall 
hereafter be commenced in any court whatever in any of 
the said colonies, plantation#* islands or territories re- 
spectively, touching the force and effect of any register 
granted to any ship** upon a representation made to any 
such governor, &,c, to cause all proceedings thereon to be 
stayed, if be shall see just cause so to do, until hi# 
Majesty’s pleasure shall be known and certified to him by 
his Majesty; and 4 governor, &e. is hereby required 
to transmit to one of his Majesty’s secretaries of state, to 
be laid before his Majesty in council, an authenticated 
copy of the proceedings in every such case, together with 
his reasons for cousing the same to be stayed, and such 

documents* 

l h) Pirk and another x.Andfrtcm und anOthn > 4 Taunton, t> r ,2 
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documents (properly verified), as he may judge necessary 
for f ho information of his Majesty (J). ■ 

17- Punishment jhrfahe Oaths vr Documents. 

* 

A false oath' is to be punished as wilful perjury. Any 
person who shall counterfeit, erase, alter or falsify any 
certificate or other instrument directed by the Act, or who 
shall make yen of aity such falsified certificate or other 
instrument, or wdifully grant any certificate or other instru- 
ment, knowing it to be false, is subjected to a pftmlty of 
fioo/. (m). 


18. Recovery and Application of Pam! tin. 

Pei ml tier, incurred under this Act are to he recovered 
and disposed of as purities incurred for offends against 
the laws of the* customs; and officers concerned m seizures 
or prosecutions are to recover the like share of the pro* 
duce of a seizure or penalty (// j. 


(i ) Sect. .|K. - Ami sw ns t o th* | 
power <*t' the At»om\v Oi 0* raft to | 
rater a nolle pru^ijui, 6 (J/o. 4. J 
< . Mil. a, ion 
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i . A Sill P is usually conveyed by bill of sale, or some 
writing of that nature, to different persons, in 
several and distinct shares; and, consequently, , the se- 
veral part-owners thereby become tenants in common 
with each other of their respective shares : each having 
a distinct, although undivided, interest, in the whole; and 
upon the death of any one, his share goes to his own 
per* in a l representatives, and dobs not accrue to the 
others by survivorship (a). It is proposed to consider 
the nature of their interest, first , with relation to each 
other; and secondly, with relation to strangers. 

c. Fujst. A personal chattel, vested in several distinct 
proprietors, cannot possibly be enjoyed advantageously 
by all without a common consent and agreement among 
them : to regulate their enjoyment in case of disagree- 
ment is one of the hardest tasks of legislation ; and it is 
not Without wisdom** that the law of England in general 
declines to interfere in their disputes, leaving it to 
themselves, cither to enjoy their common property by 
agreement, or to suffer it to remain uneujoyed, or perish 
by their dissension ; as the l>est method of forcing them 
*o a common consent for their common benefit. Bu! of 

ships, 

fo> This is the most usual ptuo tenants at law, and that the rule 
ti««. If the interests are not so- m ta (tccrc&ccnfli inter toc^odarw locum 
verudand distinguihhKlioiUiMwav, fion hnbet r which is* applicable to n 
hut rh*Mirttue ship n on anted to a fchfp, is to he enforced only in a 
umnbei of pmons generally, it is Court of Equity*. ' 
apprehended they become joint- 
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jdiips, ** which are built to plough the sea, and not to lie 
*' by the walls/' commercial nations consider the actual 
employment as a matter, not merely of private advantage 
to their owners, hot of public benefit to the state, and 
therefore have laid down certain positive rules* in order to 
favour this employment, and to prevent the obstinacy of 
some of the part-owners from condemning Hit ship to rot 
in idleness, it hornet! nieft happens, that several persons 
become part-owners in a ship under a fixed compact and 
settled agreement among them for the employment of it, 
or that by common consent they delegate the manage- 
ment of their odmnion concern to one of them, who l>y a 
very intelligible figure of speech is called the husband 
of the ship; who is to exercise an impartial judgment in 
the employment of tradesmen, and the appointment, of 
officers, and to be careful that his choice in the selection 
of a master be not biassed by any private pecuniary tnm*- 
wlionf&h Nothing is then left for the law oi the state 
but to enforce the compact and agreement of the parties, 
according to its own mode of administering justice in 
analogous cases. It is only when the enjoyment of the 
property has not been thus settled by the parties, that it 
becomes necessary to inquire what mode the law of 
the country has prescribed for the regulation of it. Some 
foreign writers (c) on maritime law have laid it down as a 
rule, that, if a ship is in need of repair, mid one part-jpwner 
is w illing to repair it, and another unwilling, he who is 
willing may repair it at their common expencc; ami if 
the other will not pay his quota within Four mouths, he 
shall lose his share in the ship : and they found their 
doctrine upon, a pdssage in the Digest (J)> in which the 

same 

(it) Card, urn! anolhr v. Pi opt, t<m after him In the s.tmo pns- 
2 Rnimwull & Of^wrll, 60 1 , sage be wry gravely tells us, that 

(c) Strm'rJta dr, AVrr. Pars. 2. bttips wara repairs ami u . 
2VttW* 8. The author oics two jrivmly cites the Pips-t to 
oihcrs*, who had wiittfti fortoro him, his proposition, 
and h :is uMml cited in hi* turn i»v (d) Dig 17. 2 52. h>. 4 

Rthvus ami others who haw wtii- 

* :i 
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same opinion is delivered with regard to the repairs of a 
house. But I do not find this rule adopted in practice in 
any country, ami iu case of the poverty of the party it 
would be extremely cruel. 

3 . The ordinances of Olervn x vmd Whbtiy are silent on 
this subject of disagreement among pan-owners as to 
the cmployitfent of a ship. By the ordinance of tire Haase 
Towns (c), if tlie owners disagree m to the freighting of 
the ship, the most voices shall carry it, ami y^t the muster 
may take money on bottomry for those who will not con- 
tribute their part to the outfit. w The 7 bench ordinance (J) 
directs, that in all eases, wnich concern the common in- 
terest of the owners, the opinion of the majority in value 
shall be followed. The ordinance of Rotterdam fg) gives 
power to a majority possessed of above half the ship to 
let, it out on freight, and to bind nil the part-owners 
thereby, and to raise money for the 011 ! lit, either by bor- 
rowing it on bottomry, or by dtshiUMng for the shares of 
the oilier owners,, who appear unwilling to contribute after 
due notice. And the same ordinance th) even uulhour* s 
the owners of above half the ship to sell it for Urn general 
account. 

j. The law of this country appears to possess an im- 
portant advantage over all the ordinance* that have uni 
cited; because, while it authorizes the m« joritv in value 
to employ the ship ' 4 Upon any probable design/'' it takes 
care to secure the interest of the dissentient minority from 
being lost in the employment, of which they disapprove. 
And fur this purpose il has been the practice of the Com t 
of Admiralty from very remote times to take a stipulation 
from thoM\ >vho desn^ tn sen< 1 the ship on a voyage, in u 

, sum 

(') dr/, 59 I have tallowed the (/) I,iv. 2. Tit. th Dcs Propric- 
irandatmn gjiv« u in HJufyw. The 1 !:iires>, Art. 5. 
w>rdvis^reniiithr f T «£‘ CutUumcs tg) AvK I72. 2 108. See 

dc Id TMt'r* arc, ■* Icju’hr dv troh cm v ' also or» this point Wenketl on tnsui- 
u pw^'/a snr fenwt/vs \\luch Cki- j anre, tit. sect. 3 4. 

tw interpret- to m«wn throe mo ft j (h) Art, 171 i Mtigem, loll, 
on om side than on the other. ! 
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sum equal to the value of the shares of those, who disaj>~ 
prove of the adventure, either to bring hack and restore to 
them the ship, or to pay them the value of their shares (i). 
When this is done, the dissentient part-owners bear no 
portion of^he expences of the outfit, au,d are not entitled 
to a share in the profits of $ie undertaking ; but the ship 
sails wholly at the charge and risk, and for the profit of the 
others (k). This security may be taken upon a warrant 
obtained by the minority. to arrest the ship* and it is 
incumbent on the minority to have recourse to such pro- 
ceedings, ns the best means of protecting their interest ; 
or, if they forbear io do so, at ah events they should 
expressly notify their dissent to the others, and if possible,, 
to the merchants also, who freight the ship. For it has 
been decided ( 7 ), that Qne part-owner cannot recover 
damages against another by *an action at law upon a 
charge of fraudulently and deceitfully sending the ship to 
fmeign parts, where she was lost. And it hast td«*o been de- 
cided in the Court of Chancery* that one part-owner cannot 
have redress in equity against another for the loss of a 
>hip sent to sea without his assent ( m ). These decisions 
are consonant to tfic general rule of law, that where one 
tenant in common does not destroy the common property, 
but only takes it out of the possession of another, and 
carries it away, no action lies against him; but if he 
destroys the common property, he is liable to be sued by 
his companion. And in a case tried before Chief Justice 
Kins;, wherein it appeared that one part-owner had 
forcibly taken a ship out of the possession of another, 
secreted it, and changed its name : and that it afterwards 
came into the possession of a third person, who scut it 
to Antigtta, where it wa* sunk and lost ; the Chief Justice 

left 


( t ) Form of such a security, Ap- 
pendix, JM° VI- 

(/• ) Anon* a Chan* Ca. 3& Trim 
T. 32 Car. 2. and hy IfotL Ch. J. 
m livsoft v. $W/ 1.7 7 , Cart h. 63. 


(!) Graves v. Sir T. 

Kuyin. 15. 1 Krb. 38, & 1 Lev. 2$, 

( mj Strettty v. Wmstm, 1 Venn 
2<>7. Skin. 230. 
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left it to the jury to say, under all the circumstances of 
the case, whether it was not a destruction of the ship by the 
means of the defendant; and they finding; it fo be so, 
the plaintiff recovered the value of his share. The Court- 
of Common Plea* afterwards approved of th^iroction of 
the Chief Justice (n). If a part-owner expressly notify his 
dissent, the Court of 'Chancery will not compel him to 
contribute to a loss (o). If the minority happen to have 
jK)ssessk>ti of the ship, and refuse to employee the ma- 
jority also may by a similar warrant obtain possession of 
it, and send it to sea, upon giving such security, 

It. was indeed formally doubted in WcAtMiMtcr Unit, 
whether this practice of the Court of Admiralty was not 
an unfounded assumption of jurisdiction in a matter not 
within its cogni&yace, because arising at .home and upon 
land ; and in a case before the Court of "Exchequer (p) f in 
the n igri of ('harks tfu Second, Chief Baron y Uak and the 
Oih i Barons took time to consider of the point, ami it 
dues no! appear that any decision was then made upon it. 
In u case, whit h came before the Court of King's Bench f y > 

' verv 


f n ) Vno'na/Jhton I'lMpainn & . 

f violin r, , \ Or v t. IVt>r Kind's } 
<W‘s MS. The ciiuvj was tiM ee 
tied; ar the tirvt trial a verdict j 
wi;s found lor iht> plnimnF, snt^jent j 
which stated only the title j 
of the? parties, ./ml that die di fund- ; 
ant's by force t«»'»k line ship oat of | 
I ho phnntift o possession, ami ov» 
rn \t it .»v ay. The ease vrerwinmed 
at the » lvujlx j rs ot l btr Chief Jus- 
tice, be !.»**►* bim, and Truftf and 
Dntutrv, JnMioes, and a nc* trial 
oukred by cm^ut. ThfUnai imn* 
turned us* the U.\t wa«j the tccond 
trial. A fkv>l hod wus moved foi 
and refused. A full note ot this 
case is now printed m 4 Kast, VXl* 
(o) !k>rn 1 f/i/ptu. And/. 255 . 
In this c«i»< ;t was said, that the 
ground id dec. non smm» tinned in 
Vernon’s, lb pmt oi Sh < Ay v . H tn- 


siw. vtz. that wconm#* should haw; 
been had to pr* emlmjjs in the Ad- 
imrtihv, !h misstated there, and 
that the real ground of decision 
was, thef vho part-owner who com- 
pJnioed had not Opmafy dissented ; 
and it appeal's by Skinner’s Report, 
that there had been nn express pro- 
h t i til am of t)ie % uva^v on his pan. 

. (p) J test tee v. Promt, Hii.T. t£b 
6c 20 Cm\ % djftudrcs, 473 Tins 
a as Mnrp the kune of jealousy, 
r hat fiiirr prev idled in W estminstor 
Hull again* t the Omrt# at Doctors 
< oiumons had expired, 

( q) knight v. mrry, X W\& M. 

Oarth. 2<i Comb. J 09* + -tmip. 
Jl/dt^ Ci 47. i .Show. 13. Tut* three 
hr»t reporleis suy.H/firuhibitiun was* 
granted; but *Vcm the report in 
Shower ('who however suv* ho did 
not tale the case) the junsdutum 

ot 
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very booh after Chief Justice IJoft presided there, it was 
heJd by that Court that the practice was unlawful, and 
the Chief Justice is reported to have said, that the majority 
would not be without remedy, as they might bring an 
action upoq the case at the common law against the others 
for refusing their, assent, and therein recover damages 
equivalent to the profits, which might have been made on 
the voyage. Rut the remedy thus “proposed seems very 
difficult on account of the.uncertainty of the profits to be 
made by $ voyage, aud wholly inadequate to the ends of 
public policy, as it leaves the ship unemployed. Ami 
accordingly '.there are several later decisions of the Courts 
at HVs/jiw/tster Hall, recognising and confirming the juris- 
diction of the Court of Admiralty, both as to the taking 
of such security, and, enforcing the performance of the 
stipulat ion upon the loss of a slop. Two of these decisions 
took place about eight years after the case, which 1 have 
last mentioned, and that case is not quoted iu the report 
of either of them : one in the Court of King's Bench (r) % 
but in the absence of Chief Justice IMf ; the other in the 
Court of Common Pleas (*) ; in both of which the autho- 
rity of the Court of Admiralty was acknowledged j within 
a few years afterwards, however, the same point again 
came liefore ,the Court of King’s Bench, fd in two othoi 
instances, ut the last of which the Chief Justice is reported 
to have been present, and the Court on both occasions 

directed 


of 1 he* Court of Admiralty seems to 
have been admitted. Tins appears 
lo be the same case an King v Pt'/ry, 
3 Salk. il3> iu the report of which 
Chief Justice Halt is represented 
to sav, that the stipulation in ques* 
lion % ms unlawful. 

(r) Lambert v. Jorfrce, t Ld. 
Raj m. 223. lias t. T, 9 IT. 3. On 
a motion ibr u prohibitum to the 
Admiralty on lAutt there upon the 
stipulation. 


(a ) Itfackct v, Andvy l fd. 
Raym. 235. Trin T. 9 If. 3. upon 
U e ’like motion a#* the hint com'. 

(IJ jMatrv. Rovihoiham, C Mod. 
162. East. T. 3 Anri, and Ihguiw 
v. llf'lgcs, 2 Ld. Rnym. l\a>t 

T. (i A>m. upon the same motion. 
The Court ordered the plaintiff to 
declare m prohibition in both these, 
cases. 
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directed the case to be put into a course of solemn deci- 
sion ; but nothing more is reported to have been done 
upon it. In the reign of George the Second another appli- 
cation was made to the Coart of King’s Bench, to stay 
proceedings instituted in the Court of, Admiralty, to 
compel security to be given before the departure of a ship 
on a voyage, of which some of the part-owners disap- 
proved; but the Court of King’s Bench refused to do 
so (?t). In the last case (x), which I fiud in the books on 
this subject, a part-owner, possessed of a small share, 
instituted a suit in the Court of Admiralty against the 
major part-owner, who was also master, and .who insisted 
upon making a voyage with the ship, praying that the ship 
might be sold, or the party have such other remedy as 
might be thought* proper by I he Admiralty ; and the other 
applied to the Court of King’s Bench to prohibit the 
Admiralty from prori eding in the suit ; but Chief Justice 
i , re said, I have no doubt but the Admiralty has a power 
'• in this cum* to compel it security, and this jurisdiction 
** has been allowed to that Court for the public good. 
“ Indeed, the Admiralty has no jurisdiction to compel 
a sale, and if they should clo that, jou might have a 
“ prohibition after sentence : or vve may grant a pn»hi- 
** bit ion against selling, or compelling the party to soil, 
or to buy the shares of others.’ This was agreed to 
by the whole. Court-, and the case ended by prohibiting 
the Court of Admiralty to direct a sale, but leaving the 
Court at liberty to compel security* By this determina- 
tion the law’ appears to have been finally settled ; but 
the progress of it may not have been uninteresting to the 
learned reader. 

6. It does not appear that any of the cases, which I have 
just, referred to, arose upon an equal division of voices or 

interests 

(u) DimO'oJ* v . ('.handle , , 2 StJ 3, IO), it does appear by the 
#90. Pu?. 197. import, \h»it. ih«* rVujrtof Admit nlry 

( r) Chishui \ Hdntnu * Wih. t% ns proretdm^io direct a sale. 
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interests in the ship ; but tV Teamed eivilitm (if) t who wrote 
towards the end of the seventeenth century, having spoken 
of this power of the majority, adds, that the same thing 
may also be effected l>v the one part, only* in case of 
equality in partnership; this doctrine is ‘ adopted by 
Moltmf (:), and is followed in the practice of the Court 
of Admiralty. 

The, Court of Admiralty having jurisdiction to detain 
ft vessel, at* the instance of*one part-owner* until the others 
give security to the extent of their shares, a fortion , it 
must have such a jurisdiction to detain a vessel, in a suit 
instituted by the real owner against a mere wrong-dot r ( a ). 

Though the Court of Admiralty is open all the year 4 
round to application* by part-owners, to restrain the sail- 
ing of ships without their consent, the amount of the 
respe ctive shales must be apparent ; for if the amount of 
them is a subject of dispute, the Court of Chancery will 
interfere, and, bv injunction, restrain the sailing of the 
ship, till the amount of the shave, for which security to 
be given, shall be ascertained, which will probably he by 
reference to the Master ( h). 

7. We have sewi that the Court of Ad mil uhv cam* of, 
in tint/ raw, compel any of the part-owners to sell Ins 
interest. (W;j The Ftenck Oidhumce (c) prohibits one 
.part-owner of a ship from forcing his companion to a sale 
(which by the French law's one tenant in common might 
in general do) except in case of equality of opinions upon 
the undertaking of a voyage. But a pait-owner may by 
our law dispose of his inters to ujiother person at any 

time : 

(u) CnKiufphtri) iii thr iutmduc- of BhmehurJ* Riufcr amt ofw ra 
non to lus view o*' tiu* Adtnimitx 2 Hanwmdt frwl (Jrt^weh, 244 . 
Jurisdiction. (b) liulkf v . OmxLon and nu other 

(z) Book 2. ch. 1. scci . 2. Ami 1 Mmvalt* 77 - 
sec l<» Che smuc ettVct. ( '?< trac's note , (bb f OaUon \ . Jh Men. i WiK 
on the. 5<lth art ulo of tin: Hanseatic loi. (Jited m the prreedina; }Si£o. 
ordinance. ( c) Liv. 2, Tit, 3 . Dos piopno 

(a) Ity the Comfy in the matin tniivs, art. jft. 
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time; a rule better adapted to the present state of com- 
merce than that ( d) which formerly prevailed among some 
of the nations of the continent, and which' did not permit 
the sale of a ship until after a possession of three or more 
years ; or at least not till after the performance of one 
voyage at the charge and risk of the part-owners (e). The 
old rule appears to have been framed with a view to the 
interest of the master, who in former times was a principal 
owner, and was the person who, with the pecuniary assis- 
tance of the other owners, generally caused the ship to be 
built in the expectation of being employed in the com- 
mand ; an expectation that might be defeated, if the others 
could sell their shares to strangers, who acquiring a ma- 
jority of interest, might appoint a friend of their own (f). 

S. With regard to the repairs of a ship and other 
necessaries for tlie employment of it, one part-owner may, 
by ordering these things on credit, render Ills companions 
liable to be sued for the price of them, unless their liability 
be expressly provided against Yet if the person who 
gives the credit on such an occasion, does not at the 
tune know that there are ot her part-u\vnerfc. he way sue 
him alone, from whom he receives the orders f A). Hut 
one part-owner cannot, by ordering an insurance of the 
ship, without authority from another, charge the other 
with any part of the premium, unless the other afterward^ 
assent to the insurance (i), or unless they be in partnership 
together ( k). one part-owner, although he lie the 

husband, 

r * 

(d) tWin on ifoo fiMith Ordi- 
nance, Um>. pm». 583. IjaccenUa 
tie jure Mant. lib, 3, cap *>, 3, 

(\msohifo* cap 54, 

(r) Motley, Imok 2. clh i , wet. 3, 

(/) Consolafo, cap, 54, 

(g) Wright v. 1 holer, l JO. 

’Blander parte, 2 93. 

(h) })oo v, Vfu ppernkfly Comm, 

Kenyon t h. J. at 11 tt/ff/.Sif » p. 11 . T. 

1790, ami Fwhlury ami amt ho 


v- lUcfnc f 1 Suit kit* 338. uptm 
Plnas'in A.i>at(;T»M)t. 

(i) Ogle 4 another v. Wrnnghmn 
«Sr other*, Coruui Kenyon Cii. j. at 
Guildhall, Sit. p. H. T. i 7 £KN awl 
JrWtfch v, Backhouse, 5 ll ,irr * 27 ^ 7 » 
and Bell v. Humphries # others, 
2 Stark ic 345. 

(k) Hooper and (mother v. husky 
md others. 4 Campbell. 67. 
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lmnband, cannot as such pledge the other to the cxpences 
of a law-suit (l). 

9. The interest of part-owners in the: profit, and loss of 
an, adventure undertaken by their mutual, consent, is not 
affected by the bankruptcyof one of^hetn taking place 
oiler the commencement of the voyage, although he has 
not paid his full share of the out-fit. In such a case, 
if the other part-owners have in that character paid the 
expence of the out-fit, or made themselves responsible for 
it, they will have a right to deduct his share thereof from 
the portion of the profits of the voyage to be paid to his 
assignees. But in a case, where the out-fit had been con- 
ducted by a person appointed to manage the concern as* 
purser or ship’s husband, iu pursuance of an agreement 
made by three others at the time of their becoming owners 
of the ship, and this person* settled the accounts with 
them, and took f:om one of them, who afterwards b<*eame 
a bankrupt, promissory notes payable at a future, day, 
fur a part of his share of the expence; it was determined, 
that the assignees of the -bankrupt were entitled to re- 
ceive his full share of the profits, and that the ship’s 
husband must take a dividend under the commission for 
the amount of the notes. In this case the , husband had 
after Ids appointment acquired an interest in th< ship 
by purchasing a part of the share of one of the other 
part-owners ; but his right aB a part-owner does not 
appear to have been insisted upon; and indeed he had 
made the disbursements, and managed the concern, not 
in the character of a part-owner but of an agerft. After 
the bankruptcy had happened, the other two part-owners 
paid two-thirds of the amount of the bankrupt’s notes 
to the ship’s husband, and agreed with him to con- 
sider the bankrupt as interested ouly in the propor- 
tion which the money he had paid bore to the whole 
cost and out-fit. But tins transaction was held not to 

• affect 

(l) Campbell 4 ' mother (ipjtf.lhtnlt v , Stein respniident 6 flow 1 3;;. 
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uiFect the question, nor alter the tight ot interest of the 
bankrupt, or of the assignees, upon whom they had 
devolved (m). 

10. In this case, which was sent from the Court of 
Chancery for determination at law* the question was 
made and decided with respect as wadi to the value of 
the bankrupt's share in the ship itself, as to the profit# of 
the adventure, without distinction j and in the report of a 
case before Lord Chancellor Hardimke. (tt) it is stated, 
that several persons having entered into a contract with 
one T. Htd/, empowering him to build and lit out a ship 
at their joint expence, for the service of the East India 
Company, and he having died insolvent, without paying 
his portion of the cxpence, the others, who of course, re- 
mained answerable to the tradesman for the whole, filed 
a bill against his administrator, praying that they might 
haoe a specific hen upon what should be due to him lor 
ttis share to this extent; and that the administrator 
might not apply this as part of his general assets for the 

• benefit 


(w) S/i'ith <S olfars c, Dp Slim 
$ vift'rs, ( owp, 4<x». 

( it } Dodthh^fox w I J fillet^ j Ves. 
497- l pon nit i ('{it. e to 1 he vcsdslej 
book of I tie Comt, A. 1749 - Joho 
fVi^, it appears that die plaintiffs 
had cmcnanud with T.jfatl the 
«riO-fttnte,to twit 1 ct ttajMljuros hub- ( 
untied for by them,, tfixd which ! 
amounted together to tM’m s’V j 
ht nth o i a ship to in* built and th- 
md our under his ilirtctinn** i or llu* 
service oitls** KW India t.ompwnjp ; 
that the ship was fir'* r»wii>u'iy built 
and equipped, and was then at m«i. 1 
and thehuildci Imd exee-nicd 
umJ bill ot bale of the whole to 
him, end ho had nr t executed any 
bill of salu to them lor their respec- 
tive share*. Thu d*ff«*ndsjr>r by hi$ 
answer admitted, that be was a 
trustee for the plaintiffs a*- to the 
eleven Mi'fecpffa) but submitted that ; 


l they wen* not liable to thu fnuW 
j im n f b»‘iau*c the debts were t ou- 
traged by rtic intestate, tuidfuifiaT 
insisted lha* the) had no spmff 
lieu on the shares, which, not boing 
subscribed for, belonged to hint 
The JjjniCbnntellor decreed a iv- 
fereuttt lo the Master to takt; the 
accounts, and directed allowance 
to be made to the plaintiffs for »]f 
such stuns as they bad paid or were 
liable to pay to the tradesmen oi 
workmen lor building, equipping 
or victualling the ship, or for sea- 
men’s wages, and declared that if 
any balance should appear due to 
them, they hud a specific fttn on the 
mmhurtff sham jur suck balance* 
and those shares were to be sold 
beiore the Master, and the money 
applied in the tirst place to the dis- 
charge of such balance. 



PART-OWNERS. 79 

benefit of ail the creditors ; and that lii$ Lordship deter- 
mined that they had a specific lien on his share for 
■vvliat they had paid or were liable to pay to the trades- 
men for building und equipping the ship. The building 
and equipment had been managed by the deceased. In 
the course of his judgment, the Lord Chancellor, ad- 
verting to one part of the argument urged on the part of 
the administrator, is reported to have said •* tire defend-* 
“ ant's counsel* havfe been forced to resort to the ‘ease of 

an assignment of a share for a valuable consideration : 
*' winch not being the case* I will not now determine, 
h< because that is to be governed by the course of trade. 
4 * If it stood on the head of general equity, 1 should be 
“ of opinion, that if such a purchaser had notice of th fv 
“ partnership, he would be subject to it, and should not 
** doubt ^ranting an injunction to that action of trover: 
44 -if he had uot notice it is another thing, and a strong 
'■ case for that purchaser; because ho would have gamed 
41 the legal mtere?>t : but if by the course of trade it is 
“ otheiwise. that will prevail and govern* in this case, 
44 and the Court will never extend a partnership of 
* l this kind to affect purchasers beyond what the course 
“ of trade will do, which is to govern iu mercantile 
41 matters.” 

This usage, or course of trade, l apprehend to be to 
charge the assignee of purchaser in account for the out- 
fit and other expeuccs incurred, in respect of the voyage, 
of winch he is entitled, m consequence of his purchase, 
to share the profits, which <*ati be only the voyage in 
prosecution at the time of the purchase, but not to carry 
back the charge as against him to the expence of any 
antecedent adventure; from which he can derive no 
profit. 

The case of Ihddingtun v. Jfalfctt , has however been 
overruled by two decisions of Lord Chancellor FJdcm, in 
a case where the managing owners being indebted to the 

oilier 
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other owners on balance of accounts for the freight 
and earnings of the ship, became bankrupts, and their 
assignees sold their shares ; the other owners petitioned 
the Court of Chancery, that the sum thus due to them 
might be paid out of the proceeds of the sale : the case 
of Doddmgton v. Hailed, was quoted on behalf of the 
petitioners, but the Lord Chancellor, after great consi- 
deration, said, he must decide against that case, mid dis- 
missed the petition f o), Andtsoon afterwards a petition, 
presented under similar ci reams unices in another bank- 
ruptcy, was also dismissed (p). 

11, It is said to have been decided In the Court ot 
Chancery, in a case where the majority of the pat f -owners 
hud settled an account of the profits of a \oyuge. that the 
others were com hided thereby; end tins ('• ml would 
not entertain a suit by one of Umm to mo a the ac- 
counts (</). 1 presume this to hu\e been a dement 
v nh tin; master. 

|g. The ordinary remedy for parl-ovmeis to obtain an 
adjustment of tlu* siup^s ‘accounts among tlnmM’lve^ i* 
a suit in u Cowl of Equity. The only prot ced.ug at 'in* 
common Ltw, generally npplieubk »*< iIimj .e, *s an 
action of account, ami this pint ceding has long fallen into 
disuse. Hut in a case where several part-ovnieis out-n J 
into a written agreement, whereby they and ivrh and 
every of them •};■* jgree to and with- lilt others and ♦ ;.ch 
and every of th* ># tbeis, dial the ship should proceed on 
a certain voyage, % aid be under the exclusive management 
and control of one of the parties as husband thereof; and 
that, after the ship's return, a foil account, should be made 
out of the ship ami I ct concents, and the neat profits be 

<h\ ided 

Co) young i xpartc. 2 Ves*j and owners to reroive and pass bis at 
Dromes. 242, ’ co.mib, ami iinpoM"> a hue op* 01 

(p) Ilorfihon to- parte *2 Heme- 7^* those, " ho do not attend tho JtrU 
( q ; Kvbimnns /Vhxtwp^on,! Vera. time in person or by ageni , ami at 
465. VUt llunM'aiic Onlmanre of die frr oiii/f line tiuthoii/^s the oilier* 

» ti J 4 natures the matst^i tit his tv- to make a tmal bt-ttUineAt without 
turn home u* mammon all the parr- them. 
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divided according to the proportions ; it was held that 
each individual party to the agreenteni might maintain an 
action at law upon it against him* who had acted as the 
husband, for not making out an account tod dividing the 
profits within a reasonable time after the ship's return f*>. 

1 3 S eco ndm * As to the interest of part-owners with 
regard to strangers* ‘ . - 

The several part-owners of a ship make in law but one 
owner , and in cast? of an> injury done to their ship by 
the wrung or negligence *»f a stranger, they ought tegular ly 
tu join in one action at law for the recovery of damages, 
winch arc attenvauls to be divided among themselves 
**C‘ 'U’dinti to their ictqwctive interests; for otherwise the 
p.n f Vj, who hud committed the wrong, might he unneecs- 
rt.ndy hiii hissed with the ponce of several suits to obtain 
fim Mit'i * mb which rmaht he a s well effected in one. 
Hut this uih of* liuv is made for the ease of the wrong- 
dnm , and. iheKfort , the { avv requires that ho should ax nil 
hun^ulf of it at the xeiy beginning of the cau*e. by plead- 
ing »u iibatemem. of a sift brought by one p,#rW>\vncr, 
th.i Jitfr.r*: are others living, who ought tt) be parlies to it. 
TW if the deioudunf does not do this, tins single pait- 
owiua will t newer dn inages for the injury propoi tinnuie to 
In;- v-uan' in the ship, whether the nature of his interest is 
miuV to 'pjtv-or upon cudenoe at the trial, or is originally 
Ij\ himself tu * tie allegation o* Jus eaust of com- 
plaint • *}. And if ;»fiei wards another .vjt-ownvr sue ’ for 
Ids own intrriM., the dehwlant can no huger avail himself 
of die objection, because the party to the. fust suit hn<- no 
longer any matter of complaint (t ). In the cave of tin* 
death of any part-owner after an injury received, the 

right 

i3T^st;53H. j Pep. in K.li. 259. In this cmo, tho 
($) Sunils v. Child A others, vSalk. i plamtiii was the only rniMiiiing 
32 Addison v. Ovo'crui, (H or. Ktq>. | pan-owner: but the opinion duh- 
in K . Ti, 7^. ana m*o ftodcwniy \ . vend by Mr. Justice Umiencc 
Dirkenswiy Comb ' j an aathmity for the text. 

( f) Scdguoj th \ . Ova endy 7 Tei . I 

G 
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right of action survives in general to the surviving 
partrowwrs, who must afterw&rcJs pay to the personal re- 
presentatives of, the deceased the value of his share. 

*4. la the case, however* 4>f an action for the freight 
of goods conveyed ship, all the part-owners 

ought to. join, or ,if they do. not, the defendant may avail 
himself of the ohjectipn by evidence at the trifd, and 
without plea in abatement 5 according to the general 
role of law, and distinction between contracts and 
wrongs fai); unless, perhaps/, some one should have re- 
ceived his own share, or have released his claim to it. The 
necessity of all the part-owners joining as plaintiffs in the 
suit in, this case, is founded upon the consideration, that 
ail of them are partners with respect , to the concerns of 
the ship ; and, upon this, consideration, the present Lord 
Chancellor, in a case of bankruptcy, wherein’ it appeared 
Lhat the owners of a ship, upon st settlement of accounts 
with the master, who had become a . bankrupt, were in- 
debted to him, and that, on the other hand, he also was 
indebted to some of them severally upon separate and 
distinct concerns, refused to allow the latter to setoff their 
respective demands against the claim of his assignees for 
their shares of the general debt ( rj* 

ifo On the other hand, if an action is to be brought 
against the part-owners upon any contract relating to the 
ship, although regularly such action should be brought 
against all jointly yet if all are not sued, the defendants 
can only avail tidhuselves of the objection by plea in abate- 
ment ; and, if they omit to plead such a plea, the plaintiff* 
will recover his whole demand, and the defendants must 
afterwards call ujkui the others for contribution. Where 
the decimation assuming the form of an action ex deliclo % 

(n) Tl*w is it Un»*e note in 3 i< porter adds, that the cause went 
hrebic, 44*4. Sftmityv. Aykt)Vi' a uif to a icfcrttnce. 

4icium Huk&t Nif»i (r) Er imU Christ if , to Vca, 

Prius, to the contiarv t»i‘ vital fa ju 4 |, *05. 
here a<h*iK ed its the te*t ■ but the 
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alleges a breach of duty and not a breach of promise, it 
has been much questioned, whetherone p&rtro-vmer who 
is sued alone, can avid! himself of this 'pte|t, and also, 
whether if the action be brought against twre persons than 
appear at the trial 4*> be part-owners, tbe plaintiff can 
sustain' his 1 suit against those who appear ftrbe so; or 
must fail altogether, ht a ehse^of a similar, natute, the 
Court of King’s Bench decided 'some time ago' that the 
plea was riot admissible (y )\ but in another case theCourt 
of Common' *Plea*i afterwards held it to be admissible (t) t 
and following up its own judgment, decided! in a third - 
case, that the plaintiff who had failed in proving all the 
defendants to be part-owners must fail altogether (a). A 
writ of error was brought on this latter judgment, which 
was argued before the twelve Judges, and it was under- 
stood that much difference of opinion existed among them, 
bo; the cause was decided on a different ground (b). In a 
fourth case of a similar nature, wherein the declaration 
expressly alleged a bargain, and complained of a deceitful 
warranty in the nature of a wrong; the action being 
against two persons, and the plaintiff proving a sale by 
one alone; the Court of King’s Bench held that he cotdd 
not succeed against that one, but must wholly fail (c). 
These are mere points of form, and it will be sufficient 
to have noticed them thus shortly, in order to put the 
professional reader upon his guard. 

If a tradesman* who hus repaired a* ship, take from some 
of the part-owners sums equivalent to their shares, they 
still remain responsible for the residue; if not paid by the 
others; unless at the time of the payment the tradesman 
specially agree to discharge them from all further demand, 
upon some good consideration inducing him so^o do, such 

as 

(u ) CowU v. ftadnuigfy 3 East, 52, (b) Mar r, *» Er ror, 1 2 

{ £ j Pvwi'fi lMyivn t 2 New East, tig. . 

Eep. $65. * (c) HVa£ v* 12 Haft, 451* 

(a) Max v. Rvfaf fSj 3 New Rep. ‘ 

464 - 
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as payment before the expiration of the usual credit; or 
release them by deed ( d); which no prudent man will do 
without sonjjp very strong inducement. In this respect, 
the law of England differs from the Civil Law, which gives 
an action against any one part-owner upon a contract 
made by the master to the full extent of the demand, but 
in the case* of contract® made by the part-owners them- 
selves, holds each to -be chargeable only in proportion to 
his own share of the ship (c). , By the law of Holland, the 
sclera? part-owners are, in all, cases, chargeable only ac- 
cording to their respective interests in tho ship (/). 

( rl) Tttdftrtmrttw v. Jforhigft J £< at Vlymordh, we fairing seltlul 
vtfiCi hefonu' Lord Eitenkrrough ( 'fa “ with the other owners respeo 
X at Gu uihuU. lttuG. The receipt j 44 tivf-ly, Jvht Tt'idfii Co. v Messrs. 
pin n by oiio of the* tTs ^ T a$ ! • During *V O. knew that tho pro- 

as follow*: 4< Kcctneii 30th JlZr/y ' j portious intlboen i»4»u »ii‘d f hut not 

1V.04, fmm Jimrsw 11 . Co. , |w*k 3 . Sec FiUk button, ^ KinU, 
“ one-fourth cmni r of tke ship • 2.'}0„ * 

“ Wiut.iv, (' tftium Jwnut Thom- j (e) Tfig. 14, 1,2.*. ami 14. 1, 

•* son, tho Aun» of £. 450, boine^tho j 

u amount nt their pioporfitivi of (J') Vuuiiub, U\ iWJiuu, p, i;>£ 
f( the .taicJt'hipV it pairs latch done j 
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PART THE SECOND; 

OF THE PERSONS EMPLOYED IN THE NAVIGA- 
TION Of merchant ships. 



CHAPTER THE FIRST, 

OF THE QUALIFICATIONS OF THE 
MA S TEE AND MARINERS . 

i. r |^HE Master of a ship is the person entrusted with 
A the care and management of it. His power ami 
authority arc so great, and the trust reposed in him is of 
so important a nature, that the greatest cave and circum- 
spection ought to he used by the owners in t he choice and 
appointment of him. It appears by the language of the 
ancient sea-laws and ordinances, that the master was 
formerly in almost every instance a part-owner of the ship, 
and consequently interested in a two-fold character in the 
faithful discharge of’ his duty. At present, it frequently 
happens that he has no property in the ship. The law of 
some Countries requires a previous examination of the 
person to be appointed to this important office, in order to 
ascertain his nautical experience and skill : in other couiv- 
tries, lie is liable to be punished as a criminal, if, having 
undertaken the charge, he is found incompetent to the 
performance of it (a). In this country the owners are left 

to 

, (n ) See Clr irac tm die tina article J ami Vuhv thweto. - Hm&artit Ordi- 
of the laws of O/rron; French a i- ] nance of 1 614, tit.ii.a'rCl, 
<iiuiinc4% U\ . 3. tit, l . iJ>w i 
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to their own discretion, as to the skill and honesty of the 
master; and Although he is bound to make good any 
damage that may happen to the ship or cargo, by his neg- 
ligence or unskilfulness, if he is of ability to do so, yet 
he cannot be punished as a criminal for mere incom- 
petence- ' 

s. At the publication of tire former editions of this book 
there existed one excepted c&se, arising out of one of the 
humane provisions made by the Rttinh Legislature for the 
regulation of the African Slave Trade (b) $ but this trade 
being now wholly^ prohibited ^tO his Majesty's subjects, 
the exception need be no longer’ noticed. 1 

3, Hie other persbus employed in the ordinary naviga- 
tion of a trading ship, foil under the goheral denomination 
of mariners and seamen, 

4; For the employment of a British ship it is necessary 
that the master, and a certain proportion of the mariners, 
should in many cases be British subjects, from a very 
obvious principle of public policy, enforced by various 
provisions of the Legislature. So long ago as the reign 
of Queen J Elizabeth, it was made unlawful to lade or carry 
any fish, victual, or other things in any bottom, whereof 
a stranger bora was ship-master, from cue, part of the 
realm to another (c). An ordinance frnade in the time of 
the usurpation required, in some particular cases, the 
master and mariners, or the most part of ’them, to be of 
the people of the common wealth (d). Tim celebrated 
Navigation Act, which passed immediately after the Re- 
storation, required the master, and three-fourths of the 
mariners, to be subjects of the King, wherever it required 
a trading ship to be either English built or English 
owned (e). And by a statute passed in the following 
, ' year, 

(b) 39 Geo. 3-r. Bo. s 5*3, 1 (d) Ordinance of $th October 

(e) 5 JCtiz. c. 5. 8. under for- 1651. ScobcH's Actb, 

feiture ot the h, £0 which the (e) 1 a Car,; a, c. t j 8- S«w llecve’s 
ordinance of the pth of October Law of Shining and ’Navigation, 
1651, and the Navigation Act, add p. 304, 305, 
aka, the to* future of the vessel. 
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year. “ the number of mariners was to be accounted 
“ according to what they should, hays .been during the 

whole voyage (/).” . Ij’hese regulations, however, haying 
been found inconvenient in time ofyyar, , several temporary 
statutes (g) allowed , during, such periods, die employment 
of three-fourths foreign seamen : and the two first of those 
statutes conferred the , privileges of Ifritjish ,suj>jects upon 
foreign seamen after tm yeafs service ia the, time, of <war, 
either on board a ship of yrah, or a merchant or trading 
vessel. . , , , , . , 

t ! , ' *• - t*r 

5. This subject wps farther regulated by a statute passed ' 
in the thirty-fourth yw of the reign of Geo. 3, as to Great 
Britwn(k), and by another statute passed in the forty - 
serynd Gfjthesame? vejgn a^.t o Ireland (i), Bu$ that statute, 
and all others relating to the subject, having been repealed in 
the sixth year of the reign of his, present Majesty, it is, by a 
statute of that year enacted, that no ship shall be admitted 
to be a British ship, Unless duly registered and navigated 
as such, and that every British registered ship (so kmg as 
.the registry of such ship shall be in force, or. the certificate 
of such registry retained for the use of such ship), shall 
be navigated during the whole of c w ery voyage (whether 
with a cargo or in ballast),, in every part of thp world, ‘bv 
a master who is a British subject, and by a crew whereof 
three-fourths at least are British seamen ; and, if such ship 
be employed in a coasting voyage from one part of the 
United Kingdom to another, or in a ypyage between the 
United Kingdom, and the islands G uerttsey, Jersey, Al 4 tr~ 
ney, Sark or ft Jm; or from qne of the sap! islands to 
another of them, or be employed in fishing on the coasts 
of the United Kingdom, or any of the suid islands, then 
the whole of the crew shall be British seamen (k) : And 
it is further enacted, that no person shaft be qualified to- 
be master of a British ship, or to be a British seaman, 
a ' withiu 


CO **3 & *4 Car. 3.r.Jl k *. fi 
(ft) 6 4 RMvc.gy; n jf.c. $ ; . 
U8 Geo. a. i. \G; 19 Geo. 3, e. i \ r 
33 3 , r. ytf ; 43 Oeo. cA i [ 


(h) 34 Ge». 3>'c. 

(l) 4^ f/V>. 3, e. fir, 

( h V t> f*Vb. 4! r. s . )%. 


0 4 
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within the meaning of the Act, ^xcept natural bom subjects . 
of his Majesty, or persons naturalised by Act of Parliament, 
or made denizens, or who have become British subjects by * 
virtue of conquest, or cession of tome newly acquired coun- 
try, and who shall have taken the path Of allegiance, or the 
oath of fidelity required by the treaty or capitulation ; or per* 
sons who shallhave served on board tome of his Majesty’s 
bhjps*of war* in time of War, for the space of three years. 
The natives, however, of places within the limits of the 
East India Company's Charter, although under* British do- 
minion, are not, upon the ground of being such natives, to 
be deemed British seamen. It is vprovided, however, that 
a ship not required to be wholly , navigated by British 
seamen, which shall be navigated by one British seaman 
for every twenty tons of her burthen, shall be deemed to 
be duly navigated, although the number of other seamen 
shall exceed one-fourth of the whole crow (i). But it is 
provided, and further enacted, that his Majesty may, by 
his royal prod? uiatiou during war, declare, that foreigners, 
having served two years on board any of his ships of war, 
in the tune of such war, shall be British seamen, within 
the meaning of the Act { m ), And it is further enacted, that 
no British registered ship shall be suffered to depart any 
port in the l T nited Kingdom, or any British possession m 
any part of the world (whether with c cargb or in ballast), 
unless duly navigated; with a proviso, that British ships 
trading between places in America may be navigated by 
British negroes, and ships trading eastward of the Cape of 
Hood Hope, within the limits of the Em Tmlia Company's 
i hatter by Lascars, or other natives of countries within 
those limits (n). It is further enacted, that if any British 
registered ship shall at any time have, its part of the crew, 
in any part of the world, any foreign seamen not allowed 
by law, the master or owners thereof shall, for every such 
* amen, 

( / 1 6 6>o. 4. c. 109.5 16. the ompIoyiHvnt of Ln srnrs, wl 

(m) Mud $ 17, the navii>:i*tjon of ships w htdiu, 

(u) 1 hid 5- uLkO !is in 4 *»«>. 4 t . l»0 4 20 10 utt. 
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seaman, forfeit. £. \ 0 ; but if a due proportion of British 
seamen cannot be procured in any foreign port, or any 
place within the limits of the Eetst India Company’s charter, 
for the navigation of any British ship or if such propor- 
tion be destroyed during the voyage by any unavoidable 
circumstance, and the master shall produce a certificate 
of such factei under the hand of any British consul, or of 
two British merchants, if there he no consul at the place, 
where such facte can be. ascertained, or from the British 
governor or any place within the limits of the East India 
Company’s charter ; or in the want of such certificate, shall 
make proof of the .truth of such facts, to the satisfaction 
of the collector and comptroller of the customs of any 
British port, or of any person authorized m any other part 
of the world, to inquire info the navigation of such ship, 
the same shall be deemed to be .duly navigated (o)« 

And it is further enacted, that if his Majesty shall at 
unit tune, by in's royal proclamation, declare thot the pro* 
portion of British seamen necessary to the due navigation 
of British ships, shall be less than the proportion required 
by this Act, every British ship navigated vntk the propor- 
tion of British seamen, required by such proclamation, 
shall be deemed to be duly navigated, so long as such 
proclamation shall remain in force (p). 

And by a clause iu the Register Act, introduced on ac- 
count of some recent combinations of seamen, it is enacted, 
that for two years after the passing of that Act (viz. 5th July 
1825), the Privy Council may, as often as it may appear 
expedient to them, make an order on behalf of the muster 
or owners of any British ship, permitting such ship to 
proceed ou her voyage with a less number of British sea- 
men than is required by the Navigation Act (</). ' 

(o) 6 tfw.4. c. 109, s. 19. „ J (if) 6 Gt\>. 4 c i jo. jr. U. 

00 Ibid. * 30. j 
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CHAPTER THE SECOND. 

OF THE A U THOM TV OF THE MASTER 
WITH REGARD TO 
THE EMPLOYMENT OF THE SHIP. 

c 

K A TRADING Ship is employed by virtue of two 
distinct species of contract t First, The contract 
by which an entire ship, or at IcaVt the principal part 
thereof, is let for a determined voyage to ‘ one or more 
places; this is usually done by a written instrument, 
signed and sealed, and called a Charter-party . Secondly, 
The contract by winch the master or owners of a ship 
destined on a particular voyage, engage separately with 
a number of persons unconnected with each other* to 
convey their respective goods to the place of the ship’s 
destination. A ship employed in this manner is usually 
called a general ship. 

The nature of each of these contracts will form the 
subject of particular discussion hereafter (a). In the 
present chapter it is proposed to consider only the power 
of the master to bind the owner of the ship by these en- 
gagements. 

The owners rarely navigate a trading ship by them- 
selves j the conduct ond management of it are almost 
always entrusted to the master; whether he has, or has 
not, a partial property in it. In the latter case he is the 
confidential servant or, agent of the owners at large; in 
the former* of his copartners^ In either case by the law 
of England, and in C6nfc*raiity to the rules and maxims 
of that law in analogous case#, the owners are bound to 

1 - *- the 


(*• ) Pmt 3. f'hap. 1 n«d * 1 . 
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the performance of every lawftil contract made by him 
relative to the usual employment of the ship. They are 
bound to this performance by reason of their employ- 
ment of the tfhip, and of the profit derived by them from 
that et^loymentf^. One part-owner, who dissents 
from a particular voyage in the manner mentioned in a 
preceding chapter ( c) in not bound, because he does not 
employ the ship oh that voyage, nor derive any profit 
from iUd^ coujrse of the usual employment of the 
ship is evidence of authority given by the owners to the 
master, to make for them ami on their behalf a contract 
relating io such employment ; and consequently a con- 
tract so made by him is esteemed in law to have been* 
made by them. It (c) is true that the master also is an- 
swerable for his own contract ; for in favour of commerce 
the law will not compel the ^merchant to seek after the 
owners and sue them* , although it gives him the power 
to do so; but leave^ him a tjvo-fold remedy against the 
one or the other, , But in pursuing this remedy, care 
must be taken to describe the defendant according to his 
real character. For in an action at law (J brought 
against a person as master, at the trial whereof it appeared 
upon the proof that the defendant was not master but 
owner, the plaintiff failed in his suit* 

3. This, rule of the law of Bttglarul agrees jwith the 
law of other commercial nations. When the Tlomaus 
begun to engage in commerce (g), a new species of action 
under a particular name appears to liave been introduced, 

to 


(b J Sec Molloy, bodk 2, chap. 2. 
5 CC t. 14. 

j* (e) Port 1, oh. 3. sect. 4. p. 70, 
( 4 ) % Matt, Ch. Just, in Boson 
y* Sajtdfwrdi Carth. 63. 

(e) Mono v. Blue or Siucc f % 
Vent 190. 238* 

(f) liwhwood v, Foaftocr t coram 
Kenyon* €h. J , Sit. p. Hil. T. 1 790- 

(g) Dig. 4. 9. Nautdy ctHtpvneSf 
tiiibufartt, at rccepla rest ttiif inf. 


Dig, 14. I. I)e Ereiritoriti uc- 
fione t Mutiny in his Treatise Dc 
Mwnt, t it mwL book 2. ch. 2. 
sect. 2. appear? to have mistaken 
tlic character of the Efbretvr ntn'is 
of the civil law, and to have sup- 
posed him \o be the master of the 
ship ; whereas in truth he is dsc 
employer of tho fillip, and r on se- 
quent ly must be die absolute, or 
at least the temporary owner. 

“ Alagntrum 
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to ascertain and enforce this responsibility of the owners 
for the acts of their servants ; and by the Pmtorian Edict 
the o wnei^, or (to render the Latin word more nearly) the 
employers, of the ship age made responsible for the faults 
of the mariners and master, and for the contm^also of 
the master; but not for the contracts of the foarihers, 
because the mariners arc not appointed for the purpose of 
conducting the business of the ship, but only of labouring 
in its navigation under the orders of the master. Ami 
with regard to the contracts of the muster, a distinction 
is taken by the commentators on the Edict between such 
as the owners have authorized him to make, and such as 
they hare not authorized him to make; but in general it 
appears that they were answerable for all acts, of which « 
his character and situation afforded the presumption of 
authority, even if he contravened the orders received from 
them; unless tlu* party with whom he contracted, were 
a tainted with the orders, by which his authority was 
restrained. Thus it is expressly laid down, that if the 
mabier appointed another person to supply his place*, con* 
trafy to the positive orders of the owners, the owners 
were responsible for the conduct of the master sc appointed 
even against their will. On the other bund, if a ship 
were built lor the purpose of conveying passengers only, 

01 

u Miwhtrum run is ampere debe- j in the Dig. 4 9. 1. 2. we find *be 
f< mu#, cui total* navis, cunt man- follmvin^ commentary mi the Pro,* 
e( data ei>t, Mugtotmnt auteiu torum Edict, Tho terms of the 
a accipiimis non solum, quern e'.- edict ore, u Naufcae, cttupuucs, sta- 
* orator pr&posuit, sed el *>um, u bularii, quod cuju«quc salvuiu 
u quern waiter. Ever* Harm * u- u for®, recejffrrint, nisi restituunt,m 
u tom eum dicii»u», ad qnem oh- (i tins judicium da bo.” I'pon which 
“ vontiones el redittia ooib^ par- Ulptan writes thus, i( Ait Pisrioi 
u veniimt, aiveis Donuuussit, sive j “ Neuter, Nnutam accipere debt** 
w a domino ntvoni per u\ ersionom j L< mus, cum qtii n a vein exercet* 

“ conduxit, ve) ud tempts* in j u quarnvw naut<v appeliuntur nm- 
iS pctprtutim/’ Dig. 14. 1 . 1 . And “ nrs. qui navis navigandte cuu^i 
IWcus,Xot. 3 . speak* to the same u in mue hint, sed de excm tore 
effect of the ftfagiztcr* Tin* author , (i solumwodo Pnetor sentit, m j <? 
usually calls the owner dominuA na~ (t enim debef per remigem, nut 
rw, bat he often speak* of him as <f meuonautam ohligun, sed perse* 
the person qmenreet wivem. Again, t, (i ve! per navi* mugistrum 
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or Merchandize only, and employed in that particular 
Jrade, the owners were not answerable for a- contract 
made by the master to employ the ship for a different 
purpose in a different trade. This agrees with the terms 
of the rule as above laid down, because such a contract 
does not relate to the usual employment of the ship, 

4, The .modem nations of Europe appear to have 
adopted nearly the same rules, founded on the same prin- 
ciple (}>X with certain limitations, that will be noticed 
hereafter, "indeed it often happens that no contract can 
be made with the owners personally; as when the ship is 
in a place distant from their residence. Even when the 
ship is at the place of their residence, and is intended to 
be employed as a g eneraf ship, it rarely happens in prac- 
tice that the owners interfere with the receipt of the 
cargo ; and without doubt they are by our law bound by 
every contract made by the master relative to the usual 
employment of suck a ship. 

5., A charter-party, made by the master in his own 
name, furnishes no direct action against the owners, 
grounded upon the instrument itself, by the law of Ertg~ 
AW: but when this contract is made by the master in a 
fmeigu port in the usual course of the ship’s employment. 
hi id wide* circumstances, which do not afford evidence 
of fraud, or wheat it is made by him at the ships home 
under ciicuniKtances, which afford evidence of the assent 
of the owners ; the ship and freight, and therefore indi- 
rectly the ow ners also, to the amount of the value of tire 
ship and freight, arc by the marine law bound to the 
performance {/;. “ The ship is bound to the merchandize^ 

" and 


(h) Not 1 1 to iB jiitiw- 

avf\ and Nut. 2(J, by, sift. Not*4<j, 
(uifiwm, and Noi.Gjj. Guidon, ck 
1 if art. and Cleiroc** Comment 
tlieivnii. faxHcfi Ordinance, ijv 2. 
Tit. 8 . V< * Priipt plains dc tmVnxa, 
art. 2. and th^CoauofiiUury of Valin 


the rhvu. Pot Lk v,Clinrto-|)ane,^ct . 
% art. 3. WeUvoocVs Sua Laws, tit. 
1 5. See Tin to the limitation*, part 3. 
rh. 5. i»f tins Treatise 
( 1 ) An instance of 0 sentenw in 
fyuin against roaster and ship for 
barratry and deviation by tlw 
master; 
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• 4 and the merchandize to the ship” are the words of 
Ctdrac (k). By the French* Ordinance (f) it is declared, 
that the ship, with its furniture and freight* and the cargo, 
are respectively bound to the stipulations of the charter- 
party. And Valin in his Commentary says, the rule is the 
same whether the affreightment be made by the owner, or 
the master alone> even at the place of the owner’s abode, 
if the owner does not disavow it. 

By ]thk Pencil Ordinance fm) the master is bound to 
follow the advice of the owners, when he freights the 
ship at tlie place of their abode. T*he ^Ordinance of the 
Hanse-Towns, art, 58. is to the same effect. Vatin in his 
Commentary on the French Ordinance, retains the neces- 
sity of tliis consent of the owners to the presence of all or 
the greater part of the owners, Or of one appointed to act 
for all ; and says, that if in such a case the master make 
a contract without tluir consent, the owners may annul 
ii, and make another by their own authority. But the 
master himself will be answerable for the non-performance 
o\ it. This doctrine is also adopted by his countryman 
Pothier (n). 

It is true indeed that this principle of the maritime law, 
by which the ship itself in specie is considered as a se- 
curity to the merchant, who lades goods on board of it, 
cannot be carried into effect in this country, because the 
Court of Admiralty, in which alone proceedings can be 
carried on against the ship, has no jurisdiction in such a 
case. But 1 apprehend the owners may be made respon- 
sible, either by a special action on the case at the Common 
Law, or by a suit in Equity, for the faithful performance 

of 


matter, who had let the ship by a 
charter-party, is mentioned in an 
anonymous case in a C'b. ca. 238. 
(A) Les U$ & CcnUuntcs de fa nier, 

r 7?- 

(!) hatch Oithnano*, hv. 3. lit, 
1 1 Dcs Vha? ta-puru<’ 8 % an, ij; am! 


see lie. t, tit. 14. Ik fa haim ik 1 
vaismiv a art. 16. * 

( m ) Liv, 3. tit. l s Dcs CJtartn- 
partus, art. 2, 

(n) Vo\ hici, Cbarte-paitie, mun. 
48 . 
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of the stipulations of a charter-party made A by thg master 
under the circumstances before mentioned. 

6. The general rule before laid down, war. That the 
owners are bound by every lawful contract made by the 
master relative to the usual employment of the. ship, is 
proved, as to the case of a general ship, by the following 
judicial authorities*. ^ 

In the case of Boson v. Sandford # others (o), which 
was an action brought against some of tlie part-owners of 
a ship employed in the coasting trade between Exeter and 
Jjondon, to recover the value of goods lost, which had 
been delivered to the master at Ereter without the know- 
ledge of the owners, to be conveyed from thence to 
London ; the Court held that the owners were answerable 
for a loss under such circumstances, but decided the, case 
against the plaintiff, because the action was brought 
against some only, and not against all the part-owmers. 

In the case of Boucher v. Lawson (p), which was an 
action brought against the owner to recover the value of 
Portugal coin delivered to the master at Lisbon, to be 
conveyed to London, and of which by the usage of that 
particular trade the master was to receive the freight to 
his own use, and which the master had embezzled; the 
Court held that, if it had appeared that the ship was em- 
ployed in carrying goods for hire, the owner would have 
been answerable for this loss; for although the exporta- 
tion of coin was prohibited by the law r s of Portugal T yet 
the importation of it into this country was allowed by our 
laws, and so the trade was lawful here ; and it was of no 
consequence, whether the master was rewarded for his 
services by wages paid by the owner, or by receiving part 
of the earnings of the ship : but as it did not appear that 

i the 


(o) Boson v_ Snndford 4" others, 
Carth. 5& $ Lev. 3 Mod. 3a 1. 

1 Show. 39. 10 !. 

It would now he hold, tluit 
a* the defendant* had wot pleaded 
in abatement, they could ^igt avail 


f them solve* of the around, upon 
f which this case^vu* decided against 
the plauitiC See part I . ch. 3. 
hurt. 1 3. page 

( f) Hep. tamp, Hardwick*, p. 85. 
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the ship was employed in carrying goods for hire, but for 
any thing that appeared in the case, the ship might have 
been sent to Lisbon for a special purpose* and if so (as the 
Chief Justice said) no man could say that, the master, by* 
taking in goods of his own head, could make the owners 
liable ; it was decided that the plaintiff , should not 
recover, ^ * 

The facts of the case of Ellis w Turner & another (qt, 
which was an action brought, against the owners for the 
value of goods damaged by the linking , of their vessel, 
were as follows:, The vessel was employed in carrying 
goods from Hull to Stockwit/i, and to Gainsborough, which 
is a little further than StockwUh , but. the freight was the 
same for conveyance to either place. On 9bri»er voyages 
the goods destined to Stockwitk had sometimes been 
delivered there on the wav to Gainsborough, and af other 
times carried forward to Gainsborough, and delivered at 
StockwUh , on the return to Hull. The goods in question 
were delivered to the master on his express undertaking to 
deliver them at Stockwitk on jris way to Gainsborough. 
This particular undertaking was made by the piaster 
without the privity of the defendants, but he had a general 
authority from them to receive ami convey goods for the 
customary freight from Hull to Stoctorifh and (Jain** 
borough , The defendants had previously given public 
notice, with which the plaintiffs agent who shipped the 
goods, was acquainted, that they would not be answerable 
for any loss or damage that might happeu, to any cargo* 
unless occasioned by the want of ordinary care and dilb 
gence xu tire master and crew, in which case they would 
pay ten per cent upon the loss, provided such payment did 
foot exceed the Value of the vessel, but that they were 
w illing to insure against all accidents upon receiving extra 
freight in proportion to the value. No agreement had 
been made for the payment of extra-freight for the goods 
* . in 

(q) 8 Ter. Rep, fo R. $*g^£3** 
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m question. The vessel took in other go6ds to be de- 
livered at Stochoiih in the present voyage, and arrived 
safely at that place. The master delivered some of the 
other goods there, and was requested by the wharfinger to 
deliver all, that were destined for that place, but without 
the knowledge of the defendants refused to deliver the 
c#thers, alledgtug that they were stowed below the goods 
destined to Gainsborough. On the way from Storkwith 
to Gainsborough the vessel* sunk, without any want of 
ordinary care in the master or crew, ami the goods in 
question were damaged. The Court held that the plain- 
tiff should recover the amount of his loss. And Lord 
Kenyon said, *' As the vessel reached Slock with in safety, 
“ and might have delivered the goods there, I think this 
n# action may be maintained. For though the lobs hap- 
44 pened in consequence of the misconduct of th£ de- 
** fendaul* servant, the superiors fllie defendants) aie 
“ answerable for it in this action. The defendants are 
** responsible for the acts of their servant in those thing's, 
** that reaped his duty under them, though they are nut 
“ answeiable for his conduct in those things, that do not 
M respect his duty to them ; as if he were to commit 
4 * an assault upon a third person m the course of his 
" voyage.” 

7. it may be observed, that in each of the above cases 
the contract upon which the action was brought, was 
made by the master without the particular knowledge of 
the owners. In the first, it was made in the course of 
the usual employment of the vessel, and therefore the 
Court held the owners to be bound to the performance 
as u general rule, although they thought the particular 
suit improperly brought. In the second, the contract 
was not made, or at least did not appear to have been 
made, in the course of the usual employment of tlm 
ship, and therefore the owner wap not bound by it. In 
the laat, the contract was made* in the course of the 
, H usual 
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usual employment of the ship, and therefore it was 
considered to be a contract made in substance by the 
owners. 

8. From the decision of the last of the above cases, it 
seems also to follow, that if the master make a particular 
engagement or warranty, relating , to the conveyance of 
merchandize according to the usual employment of the 
slop, the owners will be bound by such engagement or 
warranty, although made without their knowledge. And 
the law was so laid down by Lord Kenyan in his direc- 
tions. to a jury upon the trial of an action (r) brought by 
a merchant against the owners of a ship on a warranty, 
that the ship should sail with convoy from the place of 
rendezvous, which had not been complied with. A 
broker in London had been employed by the master to 
advertise the ship as a general ship, bound to Hamburgh ; 
and in tlie printed papers the, broker had inserted a clause 
purporting that the ship was to sail with convoy from 
the place of rendezvous. There was no evidence given 
either of the assent, or dissent, of the defendants (the 
owners) to this 1 warranty, or of their k£ . ledge of it. 
But there was contradictory evidence upon” a question 
made at the trial, whether the master had forbidden the 
broker to insert this clause. His lordship however told 
the jury, that be thought that point quite unmaterial, 
for as the broker was authorized to advertise the ship, 
the owners were answerable to strangers for liis acts, 
although he had exceeded his authority ; and must seek 
their remedy against him. And the plaintiff succeeded in 
the cause. . 

y. From this rale 6f law, by-hHi the owners are bound 
to the performance of these contracts, it follows aa a corol- 
lary, that they must answer for a broach of them, although 
committed by the master or mariners against their will, 
and without their personal fault. 


(rj Rim/uist v. Oitchdt, G mid-ball Mich. Ter, 40 Gir, 3. 
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' 10. But if the owners themselves have made a special 
contract for the employment : of their ship, the master 
cannot, by the, general and implied authority of his 
character as master only, annul such a contract, and 
substitute another for it with the other contracting 
party (s). '• ♦ ■"* ■ / 

It seems also, 'that the master -of, a trading ship, en- 
trusted to his command for the purpose of procuring 
goods on freight, cnrinot hind the owners by an Engage- 
ment to carry goods Free of freight; Such an engagement 
certainly will not be within the scope of his authority as 
al»ove described (t)* 

ii. The great responsibility, which the laws of com-* 
niercial nations cast upon the owners for the acts of the 
master iti this and other cases, has appeared to many per- 
sons, at first view, to be a great hardship; but laying 
aside all consideration of the opportunities of fraud and 
collusion, which would otherwise be afforded, it should 
always be remembered, that the master is elected i*nd 
appointed by the owners ; and by their appointment of 
him to a place of trust and confidence, they hold him 
forth to the ptiblie as a person worthy of trust and con- 
fidence; and if the Merchants, whom he deceives, could 
not have redress against those who appointed him, they 
would often have just reason to complain, that they had 
sustained an irreparable injury through the negligence or 
mistake of the owners ; as the master is seldom of ability 
to make good a loss of any considerable amount, 

(s ) By b oid J §ftenhm>ugh* Cb,J, (t) Tkwclf v , Morm 4r mutter , 

m JSurgm v. Sterrpc $ otter*, 2 l "fiuintou, 3fJK 

Campbell, 529, 


n c 
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CHAPTER THE THIRD., 

OP THE AUTHORITY OF THE MASTER 
WITH REGARD TO 

repairs and or her necessaries 

FURNISHED TO THE SHIP. 

i. Hf^HE Obligation, to which the master of a ship may 
-A. subject the owners, to pay the charge of repairing 
their ship, and the price of stores and provisions sup- 
plied for the use of it, or to repay money advanced for 
those purposes, is sometimes direct , furnishing an action 
against themselves personally ; sometimes indirect, to be 
prosecuted by a suit against the ship. It is proposed in 
the juPL-ent chapter to consider it distinctly under each u( 
these forms. 

2 . It should lie premised however that the master is 
always personally hound by a contract of this kind made 
by himself, unless he takes care by express terms to con- 
fine the credit to his owners only (a). But such a con- 
tract made by the owners themselves (h), or under cir- 
cumstances, which show that credit given to them 
alone (c) 9 gives the creditor no right of action against the 
"master. 

* It should be observed also, ihat the owners here spoken 
of are notin nil cases the persons in whom the absolute 
legal title of the ship may be vested, but rather those from 
whom the master derives Ms' authority, and whose agent 
he is, on the particular occasion. Some remarks have 
been offered on this head in the first chapter of this Trea- 
tise. 


(a) Rich v. Coe, Cowp. 636. 

(b) Farmery, Davis, 1 Ter.Itfp. 

in K. B* joK 


(c) Botkin# v, Slayton, before 
Lee, J. at Guildhall, Cases temp. 
Jtordu irke, 37th 
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tisefdj. The owners of a 'packet employed by the Go* 
v eminent to carry the mail, are answerable for stores 
ordered by the captain^ although he ift iiominaied by the 
post-master general (e). 

\ ' ' • ', \ ■; 

3. And First, as to the personal obligation of the 
owners. » 

I have m the preceding chapter slated the nature and 
grounds of the owners obligation, in the case of contracts 
made by the master for the carriage of merchandize in 
their ship. Their obligation in the case of his contracts 
now under consideration, Is of the same nature, and 
depends upon the same principles ; for, as those relate to 
the employment of the ship, so these relate to the means 
of employing it ; and accordingly wc find the obligation 
of the owners in both cases laid down in the very 1 ' same 
parts of the civil law (f), and treated under one head. 
And as the master in general appears <0 all the world as 
the agent of the owners in mutters relating to the usual 
employment of the ship, so does he also in matters relating 
to the means of employing the ship; the business of 
fitting out, victualling, and manning the ship, bring left 
wholly to his management in planes where the owners do 
not reside, and have no established agent; and frequently 
also even in the place of their, own residence. His cha- 
racter and situation furnish presumptive evidence of au- 
thority from the owners to act for them in these cases, 
liable indeed to be rebutted by proof that they, or some 
other person for them, managed the concern in any par- 
ticular instance, and that this fact was actually known to 
a particular creditor, or was of such general notoriety, 
that he cannot be supposed to be, because he ought not to 

have 

(d) Ante, pwjje 18. (f) L*i«. Ue Kir^citoiia «i tiont . 

(e) Stokes v. Omc 4 others, *j 14. i. f . 8. & 9. ami 14. t. 7. 
Campbell, 339. 

H ‘6 
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have been, ignore at of it, or that they wesre by the terms 
of tile contract expressly excluded (g) l 

It is scarcely necessary to remark that the master’s 
contract with the manners employed in the navigation of 
the ship, is one of those which ^are obligatory upqn the 
owner ; hut it is proper tp mention, because the point has 
om&becn contested,? that his contract with an occasional 
pilot is of the same nature ( h J. 

3. In order however to constitute a demand against the 
owners, it is necessary that the supplies furnished by the 
masters order should be reasonably and proper for 
tbe occasion, or that money advanced to him for the pur- 
chase of them should at the time appear to he wanting 
for that purpose. The contrary in cither case would fur- 
nish $. strong presumption of fraud and collusion on the 
part of the ci editor. The ‘proper mode of ascertaining 
what is necessary, iw to aak vvhai a prudent owner would 
him.'* if have done, had he been present (i). 

4. It is true indeed that Lord Chancellor Hurd wider 
on cc entertained a doubt as to the effect of eontnn is 
of this kind made by the master under the orders of a 
managing owner, and duected a trial ut law, to determine 
whether or not the other owners were chargeable (k). But 
in an earlier case ( 1 ) where the master of a ship, having 
bought, provisions and stores upon credit, failed, and the 
tradesmen sued the part-owners in the Court of Chancery 
for the price; the Court (m), considering the master as a 
servant to the owners, decreed that they should pay in pro- 
portion to their shares, amt said, that •• if the owners paid 
“ their servant, yet if he paid not the creditors , they must 
" stand liable ( n ).*' A”' 1 in an action at law (oj, the 


ffi) Hhamt ejqwrtc, 2 ftoso, ft * * 
< k) The N*lson, Main, 6 
A. R U2 7. 1 

(i) $«(' He A tier 4" width*' r v. 
StcUmp 4 others. 4 f{, & A. 35a. 

(k) Button v. Sntc% J Vesny,!^. 
A.JD. 174O. 


rule 

(t) Spcfrm^h dthti& 7 v. Dew arc 
4 others, 2 Vein. 64;^ A. D. 1709 
(m) l,n 4 ( Ibanctilur Cowper, l 
{W^ujiu;. 

r n) S6C also Slcmirt \\ Ifoll 
Others, 2 Dow. 3p„ 

( 0) ( 1 anmm v. Bcnnct, 2 Strait 16. 
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rule wan said to he, that pnmk facie tb$ repairer of a ship 
has his election to sue the master, who employs him, or 
the owners ; but if he undertakes it on a special promise 
from either, the other is discharged. 

5. In the cases bdbre+montioned the facts appear to 
have happened in' Finland. In a case (p) tried before 
liOrd Kenyan at Guildhall, where the master of th% nhip 
had borrowed money abroad for the use of the ship, his 
lordship h$id that the lender might recover against the 
owners the money hlid out upon the ship ; and this opi- 
nion was afterwards confirmed by the Court of King’s 
Bench. It was proved at the trial that the master could 
hot obtain money on the security of the ship alone, which, 
in „ the event that happened, would have been more be- 
neficial to the owners because the slop perished on the 
voyage home.* In such au event the Omolato del Mare 
expressly declares the owners not to be personally u?- 
sponsible (q), 

6 , Another 

(pJ'JGiwjji v. lYtUutm** Sir. p. 6eeu» of guo d> behmjrutc t»> tho 
Tnn. T, 28 Geo . 3. A new trial o»viut{», illicit had koi landed tn 
was moved for m the following n burner part of the voyage, ami 
Mirhac Inuas Term, and upon argu- they worn ordered to account to 
ment refused. lum for the of them, 'the 

l \L*Frttttcc y the master of a ship learned author speaks ot tin re (U- 
was formerly held to posses this visions as an alteration of th? law 
power of charging, the poison of his of his country* and cautions mas- 
owners lor money Ijoriuwed for the ter* of ships against drawing lull, 
necessities of the ship in the com so upon tin ir owners m such casts, 
of a voyage. See Valiu <>t» the Tim caution should also Ins ex- 
Fremh Ordiwnct e,liv\ 2, tit 1 JJu tended to those, who may he iu u 
('apiluine* art. 19. torn. i. p. 443- situation to advance money f *u such 
IJui Emerigon, tom. ii, p. 4.5b, tkt\ occasions, and who should under- 
cuts Jour decision* of, tins court s of stand \ hat they cannot by thefaw c»f 
his country, (two of which wore* re- Fra/ta’ liave ibo personal security 
sals or judgments pronounced of the owners of the ship. The new 
in the Admiralty of K«rAf//c\ bv , doctrine appears to be founded on 
which the owners were declined u new construction of that article 
not to be personally responsible, of the ordiuamv, widch declares 
the ship having perished on the that the owners shall be responsible 
voyage ; but in each of those casts for rim at ts of the master, but shall 
the master was held liable to pay be discharged on abandoning thy 
the debt; and in the last of them skip and freight, liv, 2. tit. 8, Des 
it was determined that he had a TVopmtaires, art. 2. 
right to be repaid out of the pro- ((/) Cup. 240. 

» f 
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6. Another case {/*), in which a claim was made upon 
the owner for money advanced to the master abroad in 
the course of a foreign voyage* underwent a great deal 
of discussion, and seems worthy of particular notice. 
Sir Humphry Jervis , who lived at Dublin , being sole 
owner of a ship lying at Bristol under the command of 
S. Sjynons, and originally intended to he freighted* from 
thence to Ireland , being disappointed in that voyage, and 
informed by Symons that a freight could be got for the 
West Indies, if he approved of it, 'wrote to Syfnom to 
accept such freight, and to take up a much money upon 
bottomry, as would fit out the ship, and provide a s1.ock 
for port-charges. Symons thereupon entered into a char- 
ter-party with Caryi a merchant at Bristol for the hire 
of the ship for a voyage to the Went Indies and back to 
Bristol ; and by ihe terms of the charter-pafrty the. owner 
was to pay the seamen s wages, and provide all nncossn- 
rk“' fot the ship; but 'Symons, not being in cash for this 
purpose, borrowed £. 200. upon bottomry , of Cart/, and 
also obtained a letter of credit from him to his cot- 
respondents in Jamaica, for whatever money he might 
further wont, either to repair the ship, or furnish her 
with piovisions, or to pay the seamen’s wage** The slop 
proceeded to Jamaica , and there Symom the master, by 
virtue of Cary’n letter of credit* took up several sums 
amounting to £.789. On the return from Jamaica to 
Bristol the ship was lost. Sir Humphrey Jervis refused 
to pay Cary the £. 789, and Cary thereupon sued him 
for the recovery of it in the Court of Chancery 111 Ireland, 
aliedgmg that the money was expended in repairs and 
other necessary purposes : and, be dying during the suit, 
the proceedings were revived and carried on against 
liis administrators. The Lord Chancellor of Ireland, 
assisted by one of the Chief Justices and another Judge, 
at fust decreed that Cary should recover so much of the 

* money 

fr)Cary> While , I Bro, Par.Cate* 2 &f. A. D. 1710. / 
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money claimed, as upon a trial at law should be found 
to have been thus expended; but the cause was after- 
wards re-heard, and the Court declared that Cary was 
not entitled to any relief. Upon this Cury appealed <0 
the British, House of Lords, before whom the cause was 
heard. Ou behalf of Cary it Was argued, “ That at coai- 
%r mon law whatever is done by a servant, which 'ts for 
“ the benefit of his master, and within the trust and duty 
“ of his place, binds the paster, as if done by himself ; 

44 and in a* voyage, the master of a ship is the owner*# 

44 servant, whose duty requires him to provide necessaries 
*• for the ship, it ueing the owner's interest that they 
¥ should he provided; so that whatever the master* 
44 necessarily takes up aud employs for that purpose, the 
44 owner is hound ta pay. And that by the* custom of 
44 merchants, if the master be supplied with necessaries 
44 for the ship by the order or credit of nay freighter, the 
“ owner is liable to pay such freighter, and on that ground 
44 it is customary for freighters to furnish piasters of the 
44 ships they take to freight, with loiters of credit for 
44 whatever money they may happen to want, for the 
44 necessary service of the ship/’ 

On the other side it was contended, “ That it would be 
44 of most dangerous consequence for the master of a ship 
4i to charge the person or estate of his owner with what 
44 money lie should take up on pretence of providing for 
M the ship, without an express power or authority for 
44 that purpose; for that the law of merchants had never 
44 earned it further than to invest the master with a power 
“ of mortgaging, or charging the ship or cargo with such 
44 money. That in the present case the money could not 
44 be laid out by the appellant or his factors, upon the credit 
44 of Sir Humphrey Jervh , not only because hr was a 
44 total stranger to them, but principally because he had 
4 * for two years before lulled in his curumslamftt, and 
"* lost his credit; nor was it even pretended ihnf Sir 
4 * Humphrey ever gave any authority to the master to 

*' 'ake 
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" take up money otherwise than on bottomry. That if 
“ Sir Humphrey's person or estate was in all events 
** liable to make good this £*789 besides the £.200 
" advanced on the bottomry bond; and which, in case 
*• the ship had returned safe to Bristol , he would have 
“ been answerable for, he must of necessity have been 
“ a very great loser, as the ship cost at first but £.700, 
# * and her freight in that event would, not have brought 
'* above £. 600 ; and therefore, if Sir Humphrey himself 
“ had been at Jamaica , he never w^oujd have consented 
44 to take up money for preserving., that, which would 
“ have been so much to his loss. And that the appel- 

lant's interest in the ship, by having £* 200 on hot- 
u Unnry , at a large interest to be paid on her return, 
** was much greater than Sir Hump h m/’s, and therefore 
" whatever money was laid out in Jamaica, ought to be 
14 considered as laid out on the account of the appellant, 
*' but yet to be discounted out of the ship and freight, 
'* so far us it would extend, on its return.’ 9 The House 
of Lords thought ihe owner personally responsible, if the 
allegations of Cary, as to the necessity of the expendi- 
ture, were true ; and directed a trial by jury in the Court 
of Common Pleas in Ireland, io ascertain whether any, 
.tad what sums of money, were necessarily laid out by, or 
b) the order of Cary , for the payment of seamen’s wages, 
provisions, or otherwise for the accessary repairs and use 
of ike, ship during (he voyage, and decreed those sums to 
to be paid to Cary , and directed the Lord Chancellor of 
Ireland to order the necessary steps for tlie trial of Hie 
cause* The cause {*) was accordingly tried at the bar 
of the court of Common Pleas in Ireland, and the jury 
declared by their verdict, that nothing had been necessarily 

expended 

(tt) The subsequent proceedings House, 1 st June, 1717. The ac- 
are not mentioned by Brmvn. This count 0 i the evidence given at the 
ac* ounl of them is talon from the trials contauib nothing of general 
printed ra^s delivered to thel louse intercut, 

»»f lords, and the JumnaU of tin 


* 
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expended for these purposes by, or by the order of Can/. 
Cary 'applied to the Lord Chancellor, who ordered a second 
trial, and the cause was again tried at the bar of the 
Court of Common Pleas in Ireland, before another jury, 
who gave the same verdict, and the Lord Chancellor 
thereupon dismissed Cary’s suit with costs from the 
time of the judgment of the House of Lords. Upon 
this Cary again appealed to the House of Lords ; but 
no person appearing before the House to support his 
appeal at the day appointed, the House dismissed it with 
costs. 1 ^ ■ 

7. This case while it establishes the principle of the 
personal responsibility of* the owners, shews also that * 
the creditor is required to prove the actual existence of 
t he necessity of those things, which give rise to his demand. 
The authority of the master iV to provide memories', if 
therefore a person trusts him lor a thing not necessary, 
he trusts him tor that, which it is not within the scope 
ol* his authority to provide: and consequently has m> 
right to call upon his principal for payment, in the 
words of Lord Ejknborough, 1,4 The money supplifd must 
4 ‘ not be understood of an indefinite supply of cash, which 
“ the master may dissipate, but only such as is warranted 
“ by the exigency of the case, us for the payment of duties 
* * or othe v ■ necessary purposes ( t )'' 

From wdiat has been said, it follows, that if the 
muster expend money of his own for these purposes, he 
has a right to call upon the owners to repay him ( a ). 

9. In an action against the owner for money advanced 
in England to the master, the following circumstances 
appeared on the trial. The ship, after an absence of, four 
years and a half, during vvliich she had been engaged in 
his Majesty's transport service, was in the port of Ports- 
mouth, 

(t) Hoc her v. Bvshcn i $ radio, | (a) IWcus, Not 34, 35. 

y*7* See atai Palmer 4 Others v ! 

Oaaeh, 2 StnfVic> 428. | 
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mouth, upon her release from quarantine. Having received 
orders from the transport l)oard to proceed to Deptford, 
the master borrowed the money in question to pay sea* 
men’s'" wages, Portsmouth being a port of discharge, and 
to pay tradesmen’s bills for articles supplied for the use 
of the ship there. On the trial the plaintiff was nonsuited, 
but finally the Court of Exchequer set aside the nonsuit, 
ami ordered a verdict to be entered for .the plaintiff, for 
such sum as should, on a reference, be found due, for 
Ute seamen’s wages (3). 

10- SeconoIjY, as to charges upon the ship in specif. 

Every man, who had repaired, or fitted out a ship, or 
lent money to be employed in those sendees, had by the 
Law of liome(y), and still possesses in those nations 
which have adopted the Civil Law as the basis of their 
jurisprudence, a privilege, or right of payment in pre* 
Jounce to other creditors, upon the value of the ship 
itself, without any instrument of hypothecation, or any 
express contract, or agreement, subjecting the ship to 
such u claim (z). This privilege crisis in France not 
only while the ship remains in the jiossesrion of the 
owner, but even alter u sale to a third person, for some 
period of timefaj. Lord Mansfield i^ reported to have 
s lid generally in a case, depending, for judgment in the 
Court of King’s Bench, that a person, who supplies a 
ship with necessaries, has not only the persona! security 

‘ of 

(x) JtMtibun v. l t yull 7 I Vico, ako Dig. 20. 4. 5. and (h Novell * 

5<)2. p/. c. 3. Domatl ! s> Civil Law, 

(y) Dig. 42, 5, 26. u Q ; h: n;t- 3. tit, l. sect. 5. and Yinuius 

“ vc 111 extrwndsim ve| instrut'ii- m Peckiutn, p. 99. &c 233. 

“ <Jaru, cr^dida, vel rtioiu oiiwn- (z) See |iarticular regultiijotis on 
“ dam, pmifegmut habit/* And tlufe subject, in the Trench (hdi~ 
id. I.34. w Qm*d ‘juw tiftvi&fabrj- name, liv. 1 . tit. 14. Dc fa wu»it 
<* raiidte, vcl cine ml a?, yd rn'inan- H wvtc dc^vaisseuux. 

d«<\ vel iii<.ti uc*mt<r, causa, vel (a) It f-eerm to he a year. French 

“ ({uoqtinmodn, cnultdeiit, vcl oh Ordut. In. * . tit. 1 * 4 . dun p>c~ 

4 - imv« nj umhtam petal, habet Hripttotts, «Jv. art. 3. 

•* pririk'fcMm prut itsen m/‘ See 
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of the master and owners, but also the secuiity of the 
specific shipffr,)* But in a recent case to which 1 have 
more than once had occasion to refer. Lord Kenyon, 
alluding to two cases that will be presently mentioned, 
expressed a doubt whether the doctrine of Lord Mant>- 
Jkid on this subject was not too generally laid down (v); 
and upon the view §f the decisions, which I am about to 
quote, one of Which was pronounced by Lord Mansfield 
himself, it appears that the Law of England has not 
adopted this rule of the Civil Law with regard to repairs 
and necessaries furnished here in England. A shipwright 
indeed, who has taken a ship into his own possession to 
repair it, may not be bound to part with the possession, 
until he is paid for the repairs, any more than a tailor, 
smith, or other artificer, in regard to the object of his par- 
ticular trade ( d) t unless there be* a special agreement to give 
credit for a certain period, or such an usage in the trade as 
is equivalent to a special agreement, (e) But a shipwright 
who has once parted with the possession of the ship, or 
has worked upon it without taking possession, and a 
tradesman, who has provided ropes, sails, provisions, or 
other necessaries for a ship, are not by the Law of England 
preferred to other creditors, nor have any particular claim 
or lieu upon the ship itself for the recovery of their 
demands {/). 

ik Thus where one Clement (g). who had supplied 

sails 

(b) Rich v. G*\ Cowp. 636,1 338. Hit. T, 33 St 36 CV1/.2. It 

Trin. ' 1 . 17. Geo. 3. An expression that the prohibition would 

of the same import w,t» also used have been cener.il, if the master 
by bh> lordship in the cii^e of and former owner had applied fm 
farmer v, Dm its, I Ter. Rep, &, B. it, for the Court of Admiralty had 
109. no jurisdiction over the poison ui 

(c) Wcsterdcl! v. Dale, 7 Tor. this case. Cradock's Cu$c, 2 

Rep. K. B, 312. Bi’ownlowe, 37, reported also in 

(d) Bland , crparty, 2. Rose, 91. Owen. 122. by the name of Leigh \ . 
Frtwkfyn v. Hosier, 4 B. & A. 34 1 . Burleigh, 7 Jos. I have not riled 

(e) Haiti v. Mitchell $ another y (Jus last ca P e as an authority for 

4 Campbell, 14b. the* text, because ii is not said in 

(f) See SHU, erparte, i Mad* either of tile? books, that the suit in 

dork*, til. the Admiralty was against the ship, 

(?) floare v Clement, 2 Show, a** well as the pnsmt. 
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sails and other necessaries for the use of a ship i ft a port 
in England, instituted a suit in the Court of Admiralty 
against the persons who were master and owner at the 
time of the supply, and also against the ship, and one 
Hoare , who had afterwards purchased the ship, the Court 
of King's Bench, on the application of Hoare , granted a 
prohibition to the Court of Admiralty, to stay the pro- 
ceedings against hi ta and the ship’ Again (h)> where 
one Balkan instituted a suit r in the Admiralty against a 
Norwegian ship* for payment of the price fit a cable and 
anchor delivered on board the ship to the master in the 
River Thames, and an application was made, to the Court 
of King’s Bench to prohibit the Court of Admiralty from 
proceeding in the cause, against which and in favour of 
the proceedings in the Admiralty it was argued, that the 
want of the cable and anchor was occasioned by stress of 
weather at sea, and that the party would be without 
iciucdy if a prohibition should be granted, because the 
master was dead, and the owners were foreigners ; * the 
Court of King’s Bench thought the ship not liable to the 
suit ; t first, because it did not appear that the ship was in 
her voyage, when she became in distress for want of a 
cable and anchor, and at the time of the contract : secondly, 
because there was no actual hypothecation $ and said, that 
although by the maritime law e^ery contract with the 
master of a ship implied an hypothecation, yet it was 
otherwise by the Law ,ol England , unless expressly so 
agreed. And (i) where a ship bad been sold, aud the 
money brought into the Court of Chancery in a cause 
there depending, and upon inquiry into the nature and 
extent of the demands of the^ several parties in the 
cause upon the proceeds of the sale, it appeared, that the 

plaintiff* 

( h ) Justin v. lydlarp. Mich. T, No subsequent proceedings are any 
1 Anne Salk. 34, 2, Lord Etayoi. whrre mentioned, 

805. Both reporters say that the ( 1 ) Wu/kinson v. hernurdiatfm, 2 

Court awarded a prohibition, but ; P. Wms. and Mr. r CoveVnote 

the latter addh», that the itnpor- ‘ thereon, 2 F,q. Cu. -db, 512. A.I). 
t unity of the* defendant's counsel 17'ib, 
the plaintiff wn* ordered to decJnie. 



REPAIRS AND NECESSARIES. m 

plaintiff, being master of the ship, had, by the desire of 
one of the defendants, the owner, employed several tradea- 
men fei London to do work to, ami find provisions and 
materials for the ship* for which he (the f roaster) had pro- 
mised to pay, and of which be had been forced' by suit at 
law to pay a part; Sir Joseph Jekyi, the Master of the 
Rolls, declared,(and decreed accordingly) that this demand 
was not. a lien on the ship, bat that a demand of the 
master for wages paid by him to the mariners, and for 
money disbursed by him on the ship’s account in the 
course of a foreign voyage, was a lien on the ship ; and in 
this case it was said by the Master of the Rolls, “ That 
“ if a ship be in the River Thames, and money be laid out “ 
“ there, either in repairing; fitting out, new-rigging, or 
“ apparel of the ship, this is no charge upon the ship ; 
“ but the person thus employed, or who finds ihese neces- 
*• saries, must resort to the owner thereof for payment ; 
“ and in such a case, in a suit in the Court, of Admiralty 
“ to condemn the ship far non-payment of the money, the 
“ Courts of I,aw will grant a prohibition; and therefore 
" if the owner, after money thus laid out, mortgages the 
“ ship, though it be. fo one, who has notice that the money 
" was so laid out, and not paid: yet such mortgagee is 
*' well entitled, without being liable for any of the money 
“ thus laid out foi the benefit of the ship as aforesaid ; 
“ and the ship is no more liable for this money, than 
" a carpenter laying out money in the building of a 
*' house, has a lien upon the house in respect thereof; 
" though by the, Law of Holland ho has; but this not 
" being the, Law of England, such carpenter must resort 
" to those who employed him, or to the owner of the. 
*' house, for his money. But it is true, that if at sea, 
“ where no treaty or contract can be made with the 
“ owner, the master employs any person to do work on 
** the ship, or to new rig, or repair the same, this, for 
, " necessity and encouragement of trade, is a lien upon the 

“ ship. 
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“ ship, and in such case the ‘master, by the maritime 
“ law, is allowed to hypothecate the ship.” 

13. But although the master may hypothecate the 
ship for necessary repairs, in the course of a foreign 
voyage, ytt that part of the opinion of Sir Joseph Jehyl , 
which relates to his lien on the ship for his disbursements 
about such repairs, has been over-ruled in a late case, in 
which the point, was much considered. One Hussey, 
the master of a vessel employed in the South Sea Fishery, 
having in the course, of tire voyage, for the necessary re- 
pairs and furniture of the ship, expended a considerable 
sum of money, and given his own promissory notes, and 
drawn bills of exchange upon his owner, finding at his 
return to JmmIoh that the owner was become a bankrupt, 
and the bills were dishonoured j and being obliged to 
discharge some uf them, and answerable for the others, 
endeavoured to retain the ship in his own possession as 
a : ecurily, but was forcibly deprived thereof by the assig- 
nees of the bankrupt, or other persons claiming an in- 
terest in the ship and cargo. Upon this he instituted 
a suit against these persons in the Court of Chancery, 
to restrain them from disposing of the ship, until his 
claim should be satisfied. And on his part it was con- 
tended, that he had a lien upon the ship for the money 
thus expended and debts incurred by him. The Lord 
Chancellor, considering this to be properly a legal question, 
sent the. case to , the Court of King’s Bench for the 
opinion of the learned Judges of that Court (k), and they 
were, all of opinion that the master had not a lien upon 
the sbipf/A 

13. Again, where? f-h'p was sold under the authority 
of the Court of Chancery, and a person, who had pre- 
viously repaired it in England by order of the master, 
acting under the. authority of the ship’s husband, claimed 

the 

(h) Hussey v. Christie and ottos, I (l)Jj ■£. 9 East, 496. 

13 Vtt.juiu 594. i 
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the payment of his demand out of the money produced 
hy the sale in a suit against the surviving part-owners, 
and the representatives of the others, who were dead ; 
and it became necessary to determine whether the plain- 
tiff's demand constituted a Hen upon the ship, because, 
if it did, he was entitled to payment according to the 
prayer of his bill : Lord Chancellor Ilarduncke said, 
" Certainly by the maritime law the master has power 
“ to hypothecate both ship and , cargo for repairs, &c. 
“ during tlfe voyage; which arises from his authority 
as roaster, and tbe necessity thereof during the voyage^ 
u without which both ship and cargo would perish ; 

therefore both that, and the law of this country* admit, 
" such a power. But it is different, where the ship is in 
‘ f port infra corpus comitutua, and the contract for to- 
4< pairs, ike. made on land in England ; then the rule of 
M that law must prevail. 1 kriow no case where the re- 
" pairs, whether it was by part-owners, or *. ole- owner, 
41 master or husbands, have been held a charge or lien 
" on the body of the ship. Walkimort v, tiurnardhtm, 
“ 2 1FW. ,367. being a direct authority to the contrary ; 

and if the ship in the river infra corpus comi talus 
*' should be proceeded against and stopped for such 
“ debt, the courts of law would issue a prohibition, tlu s 
44 coDtiact being on land and not arising from ne^ops^otv. ,, 
And his hardship dismissed the bill so tar as it sought 
relief against the body of the ship, or the money arising 
by the sale thereof : but * expressing a doubt, to the 
personal charge upon the owners m such a case, directed 
a trial at law upon that cjuestiSnfw ), as I have already 
mentioned (n). 

1 And in another ease which happened very soon 
afterwards, where a person having repaired h ship here, 
and delivered it to his employer, who was become a bank- 
rupt, 

(m) Iwrton \ , S>hy } i Vc*> 134 | ( » ) JrKi\ lOif, 

j\uo. 17 1 


l 
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nipt, had obtained possession of the money, for which the 
ship had been sold, and insisted before jCord Chancelh^r 
Itardwickc, that he had a specific lien,p£ the ship for the 
repairs, and was not obliged to prove his, demand as 
a debt under the cojpim&sjon^ the Lord Chancellor said, 
that although the Jaw of Holland gave a person, / whp 
repaired a house, or ship, a specific lien, there was no such 
law in England, and that he must account to the assignees 
of the bankrupt for the momjy in his hands arising, from 
the sale of the ship, and come in under the commission for 
the debt due to him for repairs ; and his lordship made 
an order accordingly fuj, t * * * 

14. And in a case (p), that, came before the Court of 
King's Bench very soon after the determination erf the 
particular case, in which Lord Minefield is reported to 
have delivered the doctrine before quoted; wherein the 
master of a ship, of which the owner was become bank- 
rupt, insisted upon a right to retain the ship fiom the 
assignees of the bankrupt, as a security both for his own 
wages, and for the expence of repairs, stores and provi- 
sions ordered by himself* and for which he was liable to 
pay, and after a demand made of the ship by the assignees 
had actually paid. Lord Maw*/ietd'wid, ** As to the stores 
u and repairs, it is a strong answer to tin* cViiru, that, 
0 when the demand was made by the assignees, the 
** master had not paid. But if there was any lien originally, 
" it was in the carpenter : the master could not by pay- 
“ ing him be in a better situation than bis, and he had 
u parted with tho possession, so that he hud given up his 
<e lien, if he ever had one. The other creditors bad none. 
** Work done for a ship in England is supposed to be on 
w the personal credit of the employer. In foreign part# 

“ the muster may hypothecate the ship." The master 
therefore having no claim on the ship for wages and other 

disbursements, 

(0) Fa parte Shank and others, i J (p) Wilkins v. Camkhttcl, IJil.T. 
Atkins, 234. August 175U. . | 19 Gtw. 3. Doug. 101. 
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disbursements, can haye nbfte upon the freight, as lien 
upon freight is consequential td lieu upon the ship (q). 

15. In a case ( r) f which was bought by appeal from 
the Court of Session in Scotland to the jftritkh House of 
Lords, the Lords determined that the person*!, who had 
repaired and furnished a ship in Scotland, the place of 
the owners residence*, had no claim upon the yalue of the 
Ship itself for the payment of their demands^ 'The owners 
of the ship had become bankrupts, and several persons, 
who had replaced and furnished it at different periods, 
instituted a suit against the trustee of the bankrupt’s estate, 
claiming payment out of the proceeds of the sale of the 
ship in exclusion of the other creditors of the bankrupt, 
and insisting that all of them, or at feast those, whose 
demands arose since the last voyage *nude by the. ship, and 
in order to fit her out for another voyage, had by the law 
of Scotland, arid of other European nations, England only 
excepted, a right of hypothecation dereference for the 
amount of tlieir respective demands. The cause was 
heard and re-heard several times in Scotland, and different 
decisions pronounced there : some in favour of the claim, 
and others against it. The ultimate decision in Scotland 
was against the claim; founded principally^ as it seems, 
upon a desire to tender the law of Scotland conformable to 
the law of England on this subject (s); for such a claim 
had been frequently allowed in the Courts or Scotland 
during a period of fourscore years preceding this cause ; 
and this decision was affirmed by the House of Lords 
on the appeal. 

I have 

(a) Stnifh & another, a^sigrmes of ( v ) In fchc oiUaf* of Jamieson <*£• 
Kvkpatrick a bankrupt, v„ Vi ton- nthetfv. litwrk , cited posL part 3, 
we*' &otfn ta, l 1 J. & A. 575. dutp. 1. lo this is cxpie^fy 

(r) Wood & others v. Hamilton, naid to have botn tb<? ground ol tlm 
docaderi in Ditto. iVne* lftfh June decision. l>r Wynne's opinion as 
*7%. The primed papers arc to the English law, was taken in the 
drawn up with £ff*,ul rare and course of tbn prorwjdiu&s for the 
Jean ling on Mh skW, and contain information of the Scotch Judge* 
much valuable information . 

1 2 
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I have detailed tliese cases with the more particularity, 
io order to prevent any mistake from the general doctrine 
delivered by Lord Mansfield in the ea*e of Rich v. Coe, 
which has sometimes been cited as an authority up to tho 
full extent of the terms, in which it was expressed, 

id There is however a determination of the Court 
of Admiralty, that should be attentioned in this (dace. An 
American ship was supplied in the river Thames, by cer- 
tain merchants of London, with stores and ammunition 
lor a voyage to Venice , and, having performed the voyage 
and returned to J^ondbn, was sold under a decree of the 
Court in a suit instituted by the mariners for their wages. 
After payment of the wages, a Riiqdus remained in the 
registry of the Court The master hud returned to America 
and died ; and the ovyner was insolvent there. The mer- 
chants applied to the Court for payment of their demand 
out of this surplus : and in support of. their application a 
distinction was tal^n between English and foreign ships. 
The learned Judge of the Court, after having had the. 
eases looked into, said he found it had continued to be 
the practice of the Court to allow persons of this desenp- 
tion to sue against proceeds remaining in the registry 
notwithstanding prohibitions had been obtained on ori- 
ginal suits instituted bv them; until he refe«r»*<l to a 
particular case of the ship jfdccniurc in the year lyfjp, ; 
and decreed that payment should be made aecoiding to 
the application (/ J, 

It is observable I hut there was not in this case anv 
person representing the owner In object to the application. 
It appears by the report that the proceeds had been 
pic vi* iiihly attached on the pari >f a creditor* and that the 
attachment had been removed before the decree, but uo 
particulars relating to it are mentioned. 

In tli e chaf* of the same ship, a person who lu»d acted 
us a (rent and broker to the .hip in this country, after- 
wards 

{/' TJiv Joiia, Jarksnu, ,1 t?ob. A. it. iilJO. 
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wards applied by petition for payment of the balance of 
his account; but the petition was rejected, by reason of 
the genera! and unsettled nature of the account, which 
was thought more fit for the Court of Chancery, where 
alone cross demands could be investigated* 

17. We have seen by several of the preceding cases, 
that the master may in foreign parts hypothecate the 
ship: and I propose in the next place to consider the 
nature of thn 4 se instruments of contract, by which u ship 
itself is expressly made security, and pledged by the 
master, for the repayment of a debt contracted with 
re lation to it. It should be observed, that wherever the 
master may pledge the ship, he may pledge me freight, 
also (n ). 

These contracts are usually called contracts by hot- 
miri/t the bottom or keel of the ship being figuratively 
used to ov press the whole, body thereof*; »mnetiifics also, 
but inaccurately, money lent in Ibis manner ip'suk! to run 
ut respondent ta ; for that Word properly applies to the loan 
of money" upon merchandize laden on board a ship, the 
repayment whereof U made to depend upon the safe 
arrival of the merchandize at the destined jxirt. In like 
imimmr the repayment of money lent on bottomry, does 
in general depend upon the prosperous conclusion of the 
\o\uov* and us the lender sustains the hazard of the 
voyage, he receives upon its happy termination a greater 
price or premium for his money, than the rate of interest 
allowed by law 7 m ordinary cases. The premium paid on 
these occasions depends wholly on the contract of the 
parties, and consequently varies according to the nature 
of the adventure. And as the master of the ship may, 
under certain circumstances, pledge the sliqxby a bottomry 
contract, so also may the owners or part-owners in any 

case. 

Sec as to the extent ofnn by pot he 
ration of the freight, the last Mo- 
tion of this rbaj»tvi. 

J 3 


(u) The OBAUiniuar, Mnz- 
-in/w, 3 Koh. A R. 240, ami tli* 1 
.1 ac oil, Buei, | Rob. A. II. 245. 
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case, to the .extent of their respective interests : apt! this 
they not uufrequenlly do, in order, to raise money for the 
out-fit, when prudence dictates the propriety of such, a 
measure, or the want of personal, credit compels them 
to have recourse to it, The origin of these contracts is 
certainly very remote, and cannot now be accurately 
ascertained. It is said by a tery learned writerfol/tjiat 
they took their rise from the practice of allowing the 
master to hypothecate tbesjupin a foreign country, in 
order to raise money to refit. But this opinion may well 
be doubted ; for although the practice of lending money 
upon maritime risks ot a high premium was well, knowu 
to the Homans before the time of Justinian, yet in those 
titles of the Digest and the Code (if),' which expressly 
treat of tins subject, no mention is fnade of contracts of 
this nature entered into by the master of a ship in that 
character, according to the practice which has since 
universally prevailed. And except for the purpose of 
securing the payment of maritime interest, actual hypo- 
thecation was not necessary to give the creditor a 
claim upon the ship, as I have already shewn. This 
point, however, is rather a matter of speculative curiosity 
, than of useful research, and therefore I shall pursue it no 
further. 

18. The consideration of these contracts, when made 
by the owners or part-owners themselves, does not pro- 
perly belong to this place; their legality, and the risks, 
wltich the lender is to inert'- according to general rules, 
arc very ably treated by Mr. Park and Mr. Serjeant 
Marshal! in their chapters on bottomry and respondentia. 
1 shall only mention such circumstances relating to them, 
as are connected with the subject of hypothecation hy 

the 

( r) 2 ftluck. Com. p« 457. c. 30. subject, rnrk, chap 21. Guidon, 
3. ,1 ^ chap. 1 8 . tool. 2, p. 380. 

(fO Rprtorr, Dip f r£. and sUU. 6 1; c. 18. 1. 12. 

2. mad Codes, 4. 33 Bee on this * 
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the master: premising, however, that a total loss within 
the meaning of a bottomry bond, cannot happen if the 
ship exists in specie, although it may be so much injured 
in the voyage as hot to be worth repairing and bringing 
to theultimate place of destination, tea as to constitute a 
total loss withih the meaning of a policy of insurance on 

the ship (X). ' , ' ** ' , * ‘ 

19 . The name of bottomry has been sometimes incor- 
rectly applied to' a contract, by the terms of which the , 
ship itself is not pledged as a security, hut the repay- 
ment of money with a high pffemimn for the risk, is 
made to depend upon the success of a voyage (a). This 
is rather a loan upon a particular adventure to be made*’ 
by a particular ship, than a loan upon the ship ; and of 
course the lender has only the personal security of the 
borrower for the due performance of the contract. And 
it seems that loans have sometimes been made in this 
manner, and probably also with a pledge of the ship 
itself, to an amount exceeding the value of the borrower's 
interest in the ship, and such a contract is still legal 
in this country in all cases, except the case of ships 
belonging to the King’s subjects bound to or from the 
East, lndie*\ as to which the Legislature has enacted, 
“ That all sums of money lent on bottomry or at 
" respondentia, upon any ship or ships belonging to his 
“ Majesty’s subjects bound to or from the East Indies , 
u shall he lent only on the ship, or on the merchandize 
“ or effects laden, or to be laden, on board of such ship, 
“ and shall be so expressed in the condition of the 
“ bond, and the benefit of salvage shall be. allowed to 
“ the lender, his agents or assigns, who alone sliall have 
“ a tight' to make assnrmice on the money so lent, and 

no 

(s) Thompson v. Royal Ejxh.Ass sort are printed in the Appendix to 
Co. I At. & S. 31 . the Treatise of tlu; Dominion of Ik-. 

( a) Three forms of bonds of this Sat, amt Body of Sat, Lau,p. 659, fa . 

I 4 
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•* no borrower of money on bottomry* or at respon- 
w dentia as aforesaid, shall recover more on any assu- 
M ranee, than the value of his interest on the ship, or 
“ in the merchandizes or effects laden on bb&rd of such 
*• ship, exclusive of the moftey so bon owed, and in case 
“ it shall appear that the value of his share in the "ship, 
" or iri the merchandizes or effects laden, on board, doth 
“ not amount to the full sum or sums he hath borrowed 
" as aforesaid, such borrower ^shall l>e responsible to the 
" lender for so much of the money borrowed, as he hath 
" not laid out on the ship or merchandizes laden thereon, 
“ with lawful interest for the same/ together with the 
k“ assurance, and all other charges thereon, in the pro* 
** portion the money not laid out shall bear to the whole 
“ money loot, notwithstanding the ship and mcrchan- 
*' dives be totally lost ( o)” This statute was introduced 
for the protection of the trade of the AW India (. \nnpnny ; 
and ns rules must be complied with in the case of bot- 
tomry bv the master. 

so. By a former statute all contracts or agreement* 
made by any of his Majesty's subjects, or ary persons in 
trust for them, upon the loan of any money by way of 
bottomry on any ship in the service of Jorrignm bound 
or designed to trade within the limits of the I 'lost India 
Company V charter, or of supplying suHi ships yvilh any 
provisions, stores 01 necessaries, are made wholly void (r). 
This statute also applies to contracts of bottomry by the 
matter. 

21. With regard however to contracts of this sort, 
made bv the owners themselves in this country befoie 
the beginning of a vo\ ;e by the terms of which the 
ship is pledged as u security, it should be observed/ that 
the lender has not the same convenient and advantageous 

remedy 


'h) 1$ Gen. yj *. $ 


J (i ) 7 G fit. J . Sad. I c. 21. $. 2 . 
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remedy by suit in the Admiralty against the ship(rf), as 
he has in the case of hypothecation ior necessaries by 
the master in a foreign port : and if the contract relate to 
a British ship, and purport to be, either a present assign- 
ment of the ship liable to be defeated on repayment of 
the money due at the end of the voyage, or a future assign- 
ment to take effect only tipon failure of such payment, 
it seems that a compliance with the provisions of the 
register acts, mentioned in $ preceding chapter with regard 
to the transfer of property in ships, is essential to the 
validity of the contract. 

vi 2. Neither does there seem any mode, by winch 
a person, who advances money at rcbpundentia upon 
goods laden and h> be laden on board a ship on an 
outward and homeward voyage, can resort for the pay- 
ment of hi' debt to the sped tie goods that may be 
brought barkfe). In a case of money lent to tin- 
master of nn East India ship, who executed a bond in 
the form (fj commonly used on such occasions, and 
having taken out goods from this country and sold them 
in India, and brought back others purchased there with 
the proceeds of tho fiist, became a bankrupt heft no he 
had repaid the loan, and while part of the goods and 
the money produced by the sale of another part re- 
mained in the hands of the Ea$t India Company, in 
whose warehouses they were deposited for sale, according 
to the rules of that trade: the Court of Chancery sent 
the following question, for the determination of the 
Court of King's Bench, viz. •* Whether tin* lender had 
u by law in respect of the’ money remaining due to 

* u film 

(d) Diet, accord, by Ho&, O. J. turn of the learned Judgr b not 
in Johnson v. Shipped, 2 Ld. Itay. noticed. It vub ^ case of a loim in 
983.. and Tmu renct, J. in 1 lie chsij Ku^hnd <U j wind* n tin. and tin 
oJ Busk v. Fvurm. B. H. Mk 1 ». T pm ties were British subject^ 

44 Geo. 3. Th:** case ib vhoitlv re- (f ) 2 Black. Com. 4f>tk 
ported in 4 Eubt, 319. but tliicT die- (f) bee Appendix, No. 1 IT 
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'* him on the bond, any lien upon, or interest in, the 
** money or goods remaining in tfie hands of the Com- 
« pany, or either of them, and whether the same, or 
“ .either of them, wore by law liable to satisfy ' what so 
“ remained *due.” The Court of King's Bench deter- 
mined the question in ’the negalive (g). It may he 
observed, - that the ; instrument used on this occasion 
does not contain a -direct arid formal pledge of the 
goods. ' , 

23. A contract of hypothecation made by the master 
does not transfer the property of the ship, but only gives 
the creditor a privilege or claim upon it, to be carried 
into effect by legal process ( h). It is contrary therefore 
to the nature of hypothecation, admitting the master’s 
power to hypothecate the cargo, (as will be presently 
mentioned) (i), that he should engage to deliver the 
cargo in the first instance into the bands of the lender's 
appointee at the place of destination so as to enable him 
to sell it and receive the proceeds for the use of the 
lender, without giving the merchant an opportunity of 
taking it into Ids own hands upon discharging the incum- 
brance; and consequently the master has no power to 
enter into such an engagement, f k). 
t 24, A contract of this sort is one of those matters 
which are technically called Chows in Action ; and there- 
fore the duty that may be created by it is not assignable 
by the Common Law of England, so as to enable an 
assignee to sue upon it in bis own natoe, or to set off the 
amount against a demand upon himself, in our Courts of 
Common lnw; although ’such an assignment may be 
made available 1 in a Court of Equity: and it is ques- 

• tionable 

(ft) Kns'.i v. Feta-mi 4 others, 4 (i) Past. sect. 33. of (las chapter, 

li’ist, 319. See G loner v. Blw k, 3 (k) Johnson v. Greaves, a Taun- 

Burr. 1394 ton, 344. 

(h) See Johnmt v.Shipfitn, iiXd. 

Itnv, 984. 
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tionable whether a demand arising out of such a contract 
can be made the subject of a seto£F f under the statutes in 
the hands of the original party fO*, ' 

25, It is lobvipus that a loan 6f money upon bottomry, 
while it relieves the owner from many of the perils, of a 
maritime adventure, * deprives him also of a great pari 
of the* profits of a successful voyage : and therefore in 
the place , of the ovmera residence, where they may ex- 
eicise their Own judgment upon the propriety of borrow- 
ing money* in this manner, the master of the ship is by 
the maritime law of all states precluded from doing It, 
so its to bind the interest of his owners, without their 
consent (m). . 

26- The meaning of the words * place of residence*' 
(la < kmeure de$ proprielaires) has given occasion to some 
questions in Frynec* With us I apprehend the whole of 
England is considered for ibis puq>ose as the residence of 
an Eng/isbtom ; at least before the commencement of a 
voyage. Ireland has been held to be a foreign country, in 
the case of an English ship, bypolhetieated by the master 
there in the course of a voyage ( n ). But doubt may be 
entertained, whether the incorporation of Ireland with this 
country by the Act of Union, may not have the effect of 
altering the rule (o)> The Court of Admiralty not long 
ago granted its warrant to arrest a ship on a bottomry bond 
executed at Jersey for the repairs and outfit, by a person 
who was both master and owner (p). In the bond this 


person , wa<* described as of London, and the ship as of 
Jersey* The authority of the Court to hold cognizance 

. * of 


(l) Marshall v. Wilson, at Guild- 
hall, Dec. i8,‘ iSi J, before Lbrd 
EU&tborough, Oh, Justice. 

(m) IhmikUic Ordinance* art 58. 
Hanseatic Ordinance, of 1614, tit. 0 . 
art . 1 . French ( kxfonanec, Uv. tit. t , 
Vn Otpitainr, art, 17. & liv' 3. (it. 5. 
Iks cantrah 0 grossr, art, 8. Fiucri- 
gOJi, tom. 2 . p. 424* Mollov* hook 2 , 
chap. 1 1* sect. 1 i, \V©$kett,tit. Bot- 


tomry, sect, 20. 23, Lister v. jfee- 
ter, 2 St ?a, 695. 

(a) Jn il lcwtane v. Gibbons, 3 
Ter. Rep. K> IS, 267, tf>e' hypothe- 
cation was autde m frrlamL 
(o> See the judgment; in thr 
Hu 4 daw a k t j* t* , Mayer. 1 Dudtiuti. 

a. n. sot 

(p ) The Barbara. Chemtn, 
4 Rob. A. R. 1. 
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oflhe co upc docs not appear to have been disputed by 
thct<>wuer; and in the result the ship was sold under a 
decree of the Courtly V In a more recent case, wherein 
it appeared that a Spanish ship, ou a voyage from Alicani 
to Imrfon, put into Coriuma io repair, and that the master 
being unknown and without credit, gave a bottomry 
bond there for money advanced to defray die expences; 
bold St owed decided that the bond was valid, and in the 
course of his judgment observed, V It was not in the same 
“ pioviuce of that distracted kingdom, that the Inins- 
'* action took place, nor could the master, under the 
“ circumstances in which he tvas placed, have applied to 
* € his owners for assistance; and added, it is true that it 
** is usually required us a condition necessary to the 
“ validity of bonds of this kind, that they should be ox- 
# * ecuted iu a foreign port, but the law does not look to 
** the mere locality of ihe transaction. The validity or 
invalidity of the bond, does not rest on that circum- 
stance only, but upon the extreme difficulty of commit- 
“ ideation between the master and his owners. The 
•* dilficully of communication was, in fact, greater than 
•* if the ship had been in a foreign port If the policy of 
“ the law in allowing this authority to the master to 
** hypothecate his ship and cargo, is founded on the 
41 (xtreme difficulty of communication with his owners, 
41 there is no reason for saying that there w'&s not obuu- 
44 dance of difficulty to authorize him to do so in the 
“ present instancy ( r 

\\ r ith regard to a foreign country, the rule appears to 
be* that if the muster of a vessel has occasion for money 
to repair or victual hie ship, or for any other purpose 
necessary to enable him to complete the enterprise, in 
which she is engaged, whether the occasion arises from 
any extraordinary peril or misfortune, or from the ordinary 

.course 

(q) The KaKKaxa, Cktguin, j (r ) LaYsauix, }Uy>. \ !%!■ 

4 Rub- A. K, 2. I aon^ Admiralty Reports, 27,1 
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course of the adventure, he may, if he canuot otherwise 
obtain it, borrow money on bottomry at maritime interest, 
and pledge the ship, and the freight to be earned' in the 
voyage, for repayment at the termination of the voyage. 
When this is done, the owners are never personally re- 
sponsible ( $). The remedy of the lender is against the 
master or the ship. ' 

©7. But if the person who thus advances money, does 
not chuse to take upon himself the risk of the ship’d re- 
turn, and will 1)6 content not to demand maritime interest, 
there seems to be no reason why the master should not 
pledge both tiie ship itself, and the personal credit of the 
owner. And in a case, which came before Sir John 
Strange, Master of the Rolls, wherein a man, who had 
advanced money to refit a ship hi distress at Jamaica, 
and had taken from the master both a deed of hypotheca- 
tion of the ship, and bills of exchange upon the principal 
owner in England, for the amount of the sum advanced, 
claimed payment, of the owners peisonallv, the ship having 
been captured on the voyage home ; it was decreed that 
he shoulj} recover the money ; and it is said also, that 
the ship was thought to be well hypothecated (t). 

It is necessary, however, to the validity of u bond 
securing maritime interest, that the mormy should be 
originally udvnneed upon the credit of the ship. If if !>e 
originally advanced upon the credit of the owner, and such 
a bond be afterwards given, in consequence of doubt 
arising as to his responsibility, even before thn ship leaves 
the place of advance, the bond will be invalid (a), 

+ *. It 

(s) Mo) Icy, book %, chap, 11. lhcrution wjh given ; but this does 

soi Ml. nor wm to have boot) proved. 

(t) Summit v Bragin glim, 1 \ os. Tk dtod of hypothecation, as 
b appear** by the entry i*t stated m the pbmitdTs lull, was for 

the pr<H,ri:(hn£» m the .Ito^istmi*^ payment absolutely, and nut upon 
book, l bar t.h»j defendant Ih'agtng- CMuhtion of the sbipV >,afe arm at 
fm said in his answer, that ho he- in England, -md the dml was 
hovod 20 ;«r tent was added to the pimed in the tau&o. 
actual exponcc, to make up the ( u ) The Auors*u, TYBluhn , 

*'mn f for which the deed of hypo- l Dodson, A. ft. 2U3 
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■ ■/$t is no objection to the validity of such a bond, that 
it happens In be given to the consignees of the cargo* the 
necessity of borrowing by hypothecation and the fairness 
of the transaction being established f^j. ^Such a bond 
maybe good in part/and bad in part far ). 

e8. There is no settled fern of contract in use on these 
occasions; sometimes an ins trumeni in the Fortn of a 
bond, at others in the form of a bill of sale, at others of 
a different shape, is made use. of (if). But whatever be 
the form; the occasion of borrowing, the sum, the pre- 
mium, the ship, the voyage, the risks to he borne by fho 
lender, and the subjection of the ship itself as security for 
the payment, all usually are, and properly ought to be 
expressed. Bills of Exchange drawn 'by the master on 
the owner, as security fbr money advanced to the master, 
though accompanied with a verbal engagement by him 
that the ship shall be liable, cannot be considered, as an 
instrument of hypothecation (i ). Upon the arrival of the 
ship in tins country, if tire loan is not repaid within the 
time prescribed, the agent of the lender applies to the 
Court of Admiralty, with the instrument of contact, and 
a proper affidavit of the facts, and obtains a warrant to 
arrest the ship, and cite all persons intere sted to appear 
before the Court, if they think proper io do so (a). Jf in 
the course of the proceedings it becomes necessary to sell 
the ship, the Court decrees a sale to be made under the 
direction of its own Commissioners, and afterw ards distri- 
butes the proceeds among tho different claimants, as justice 
requires: and this maybe done, if the owners # or persons 

interested 

The Ar,ezjktt&*ti*f * «/<*, rf ita/r. hi Menrtoiir v. Gibbons, 
i Dodson, A. It. 278. 3 Tor. Hop, K. B. 2^7. it was by 

(r) Tho AiGiffru, D’BluJicr, bond* 
i Dodson, A, it, 283. 3 Vrjiev fa Beams, 135, 

(y) The reader will And in the 19 Wsey, jnu. 474, and 2 Hose, 
Appcudu f two different form? used 194$*, 229* r<v pfrfc llalkeL, 
in the 'tame voyage, onr nt flamfay, (a) The citation is generally 
the or her at the Cape cf Good Hope, wade by post i»& a ropy of the war- 
In Johtmm v Siapprn, 2 Ld* Ruynt. rant upon sonic puit of the ship, 
982. die hypothecation was by bdl 
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interested in the ship, do not appear ait the times appointed 
hy the Court; .otherwise their* absence or default would 
occasion a failure of justice, , , .... 

2 <j. Tli is proceeding in rein., against the ship itself, is 
the proper and peculiar , province of the. Court of Admi- 
ralty. The jurisdiction .of the Courts^ of Common Law 
is exercised hy suit against the person only (except, in 
some particular cases of forfeiture, or demands of the 
crown) although in many cases judgment is ultimately 
pronounced*for the recovery of the subject of dispute in 
specie. , 

30. The legality' of the proceedings in the Court of 
Admiralty, in case of such hypothecation by the master 
in a foreign country, which are calculated to administer 
justice in a manner that cannot be effected by the. Courts 
at Westminster Hall, has been recognized by those 
Courts in a variety of cases, and is now so fully esta- 
blished, that it appears unnecessary u> mention their 
particular circumstances, and 1 shall therefore merely 
refer to them in a note (b), in order to enable the learned 
reader to consult them with facility, if he has occasion 
to do so. 

31. It is however equally clear, that the master cannot 
charge the ship by any instrument of hypothecation for 
any debt of his own. The attempt would be a fraud in 
lum ; and those, who should aid him to do so, would be 
parties to the fraud ; and therefore the fairness of the 
loan may be made the subject of inquiry and contest, if 
justice require it. But provided the ship have been in 
a state of want, and the money fairly advanced to 
the master to relieve her, his subsequent misapplication 

of 

(b) Bridgman's Case. 12 Jas. ». I jf,2. Johnson v. Sbippat. 2 A nn. 2 
Hob. li. Moor. 918. 1 Bo. Ab. j Lrt. Ram. pSa. Salk. 35. (JMod. 
530, Scarborough r. fjytvs. 3 Car. r* I 79 * Rep- temp. Holt, 48: Lister t- 
Latcb, 253. ' Nor, 95. Corset v, j Bnxtcr, 12 Geo. 1 , Stw.C 95 . Mft/e- 
Hutfiy, 1 IF. & if. Conlb. 135, ‘ loot v. Gillums, 29 Gas. 3. 3 Ter. 
Rep. temp. Holt. ’48. ISeuse it v. Hep. K. B, 2G7. 

Jejirtrs , H & 9 IF. 3. t Id. Itaym. 
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of sit will not deprive the lender of the benefit of his 
security (c). 

As an illustration of this rule, that the master cannot 
hind the ship for a debt of his own, the following case 
is related by Locccniw (d)> The master of a ship being 
in a Spanish port, and having exposed the ship to seizure 
by his neglect to comply with a particular regulation of 
the country, entered into an agreement with a person, 
who was supposed to possess sufficient influence io obtain 
the restitution of the ship, to pay him a very considerable 
sum with maritime interest, if he should procure the 
restitution of the ship, and she should afterwards return 
home in safety ; and for secuvjng the payment executed 
an instrument in the nature of a bottomry bond. By 
the interest of the person, with whom the agreement was 
made, the 'ship was restored; and afterwards returned 
home in safety; and he instituted a suit against the ship 
upon the instrument executed to him by the master. 
But it was determined that the ship and owners were not 
chargeable by this contract 

3*2. It should be observed of these securities in general, 
that if they are given at different periods of n voyage, 
and the value of the ship is insufficient to discharge 
them all, the last m point of date is entitled to priority 
of payment, because the last loan furnish* d the menus 
of preserving the ship, and without it the former lenders 
would entirely have lost their security; saimm fecit Mins 
pigtioris causa m ( e ). 

This is the general rule, but the security last in date 
must have arisen out of the destitute situation of the 
master, and his itiabihy to obtain the necessary supplies 
for his vessel, on the personal credit of himself or his 

employers. 

( c ) JUi>. 14. 1. 7. 2. Mottoy, book ( ( 1 ) Lib. 3. r 0. s. lit. 
a. rls. M. M'ct 11 aho I Iso (e) Ityukenhook. Quest, fur. 

judgment of Sir in the rase Vnb lib. 1. c. 19. 

of die OiiAriTi inst, Maizolu, 

3 Rub. A R* 272. 
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' ' 'ifo' ‘ 

employers, Otherwise it will not be a security of that 
privileged kind, which is entitled to claim precedence w '4 
defeat the right of a -foreign merchant, who has previously 
advanced money on the ship: This was the decision in u 
case in the Court of Admiralty, of which the following were 
the facts. The vessel was bound on a voyage, from Malta 
to Ijondon, and put te}to Part Mahon in distress, where, the 
master hypothecated the ship and freight. The ship being 
repaired, proceeded on her voyage, and in consequence of 
damage put into Cork, from whence the master applied by 
letter to the principal owners of the cargo for moxuy to pay" 
for the necessary repairs, who. in consequence of ittJvS appli- 
cation, opened a credit with Messrs, (loin $ Fennel of Cork, 
and gave them directions to advance such money to the 
master, as should be requisite to repair the ship* Messrs. 
Gain Fennel advanced the money, and took bonds of bot- 
tomry, which they indorsed over to the principal owners 
o " * rt nrgo, aud drew on them bilh of exchange for the 
amount of the money so advanced to the master. The 
Court pronounced for the validity and priority of the first 
bottomry bond granted at Port Mahon (f). 

33. The value of the ship and freight, supposing the ship 
to reach the place of destination, may sometime* be thought 
an uisulficieut security for the amount of the ex pences of 
the repairs, &c. necessary to put the ship into a condition 
to proceed with its cargo and perform the voyage. I n such 
a case of necessity, it has been always held, that the master, 
if he cannot otherwise obtain money, may sell a part of his 
cargo to enable him to convey the residue to the destined 
port (g ) ; and it has been very solemnly decided in the 
Court of Admiralty, that the master may hypothecate the 


(f) Ru a da Man the, Mayer, l 
Dodson, A. R, am. 

( g) So \vhm mousy i* neces- 
sary co discharge the salvage on a 


recapture : by ix»rd EUenbortntgh, 
Clt. Justice, in Pwvuenfer v. Trv/- 
fomicr, 1 Campbell, 54?. 


K 
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car»o as well as the ship and freight (A ). An Imperial ship, 
coming from the M edit n rowan with a <;argo of fruit U) 
London, was diivcn intp Lisbon to refit. An estimate and 
Nurv'y were made under the authority of a Court at Lisbon f 
and M, was declared by the surveyors that the ship was of 
ftulHciont value to warrant the repairs. The sum, for which 
tiie deed of hypothecation was executed, exceeded the 
estimate of the ship in its damaged condition, and of the 
freight, by u sum, which was supposed to be about equal 
to the charge, that would fall upon the cargo for unloading, 
warehousing, The ship arrived at Jso/alon; and the 
loan not being discharged, the creditor instituted a suit in 
the Court of Admiralty against the ship and cargo. The 
ship produced considerably loss than its estimated value, 
on account of its being a foreign ship, and the impos- 
sibility of obtaining a register foi h. It was admitted, (hat 
th.; question a & to tin* validity ot the hypothecation of the 
< uigo had never beeu actually contested and decided m this 
(.ouutiy; leu several precedents of proceedings in the ('ourt 
upon similar cases w ere found among the records of the 
('ourt, and it was agreed, that the practice ot hypothecating 
the cargo iu such cases was frequent among merchants. 
It did not appear whether or no the master had on oppor- 
tunity of seiulmg the cargo by another ship: but the learmd 
Judge of the Court held that, aoc ircling to all flit autho- 
rities on the subject, of transhipment, the master was not 
bound to tranship, and thinking, upon tin* view of all the 
circumstances of the ca*e t that the master had acted for 
the bowt according to the appearance of things at the time, 
decided 1 hat the hypothecation of the cargo was valid; 
vonsiduiug the by*. Lhcc.itkm of (he whole to be both in 
its principle, and tn the consequences, that might ordinarily 

result 

{ h ) The Or/Miiimm', Muz- this oi*rsiM»w will liefouwi jn iho 
r/.% 3 Uu* A. K. ^40. The w- Appcntiu to th h Titan*?, Mo, 1 W 
Mi.jmuu <»t liyptahocatjon iwd on j 
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result from it, exactly analogous to the sale o£apart. On 
account of the great importance of the question, the learned 
Judge invited the parties to bring it by appeal before 
another tribunal. 

34. It has been observed, that wherever the' master may 
pledge the ship, he may pledge the freight also. A question 
upon the extent of such a pledge has been decided in the 
Court of Admiralty ( i ). The master of a Hamburgh ship, 
being at Baltimore , and about to sail for Cork, executed 
a bottomry bond, purporting to bind the ship and her 
freight, in general terms, neither expressly confined to the 
freight of the present voyage, nor extended to future 
adventures. The ship sailed to Dublin instead of Cork, 
and thereby the* holder of the bond' lost the opportunity of 
instituting proceedings upon it at that time, and the freight 
was accounted for to the ownoTfe, though the deviation did 
not appear to have been made with this view. From 
Dublin the ship sailed agmu to America , and irom thence 
to Tiomlan, at which latter place the holder procured the 
ship to be sold under the authority of the Court of Admi- 
ralty ; and the produce being insufficient to discharge the 
bond, he petitioned the Court to have the freight of the 
last voyage applied lo that purpose. The freight was then 
sn the hands of the agent of the owners: it was objected, 
that such a bond created a lien upon the freight of the 
existing voyage only, but the learned Judge of the Court, 
advert ing to the fact of the freight of both voyages having 
come to the account of the owners, granted the prayer of 
the petition; at the same time, desiring “ not to be under- 

stood as laying down any general rule applicable to all 
“ circumstances and all cases, where any third party might 
“ have become interested in the freight of the subsequent 
“ voyage/’ 

( 1 ) The Jacob, Bear, 4 Hob. Ad, Hep, 245. 


K 
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CHAPTER THE FOURTH. 

. ' ,< * 

OF THE B EH A VIOUR OF TIIE MASTER 
A NO MARINERS. 

i , r T n lI E great trust reposed in die matter by the owners, 
and the great authority which tHe law lias vested m 
him, require on his part, and for his own sake, no 1m than 
tor the interest of his employers, the utmost fidelity and 
attention. For if any injury or loss happen to the ship or 
cargo by reason of his Negligence or misconduct, he is per- 
sonalty resjionsihie for it ; and although the merchant may 
elect to sue the owners, they will hate a remedy against 
him to make good the damages, which they may bo com- 
pelled to pay. So, if he make any particular engagement 
or warranty without a sufficient authority from bis owners, 
although the owners may bo answerable to the persons with 
whom he contracts, by reason of the general power belong- 
ing to his situation and character, hens in I*ke manner re- 
sponsible to the owners for the fojury Sustained by them v* 
consequence of his acting beyond, or in violation of, Uu 
particular authority given to him if*/). 

i. A, lie is bound also to employ his whole tune and 
attention in the service of his employers, and the perform- 
ance of the duties of b’s particular character, and is not at 
liberty to enter into any engagement for 1ns own benefit, 
that may occupy any portion of his time in other concerns : 
and therefore if he cU so, and the price of such engagement 
happen to be paid into the hands of his owners, they may 
retain the money, and lie cannot recover it from them-. This 

is 

(a) The owners are also answer- to tint Coiwm»wionm of the Navy, 
aUe ibr damage, done? by their ship and a naval officer h,o on board, 
to another through negligence ; and and have the command. Th icker v. 
this although the £>hip be chartered liraddick, a New. Hep. C. P. 
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is well illustrated by the following case : — The master of an 
English ship, being at Smyrna, entered into an agreement 
with the deputy commissary of an English army lo let the 
ship to government for six months; and having stipulated 
that his owner should receive forty shillings .per ton per 
month, he 1 required that lie himself should be allowed the 
usual primage. Tlte commissary refu d to make any allow- 
ance by way of primage, the freight being so very high; but 
as he expected great assistance from the master’s skijfl and 
* activity in managing the transport service in that quarter, 
he agreed that instead of primage the master should be 
allowed One shilling per ton per month on the ship’s ton- 
nage, The ship remained in the Mediterranean under this 
contract for about nine months. The master might Ime 
obtained a cargo of merchandize at Smyrna, upon which 
he would he entitled fco a primage of tivc per cent on the 
freight: during the period of this engagement his personal 
'"Xertionft were of considerable tu nelU to the public service. 
The whole of the money was paid by government into the 
hands of the owner; and the mastci brought au action against 
him to recover this aDowuncv. The cause was tried before 
Lord Elknboraugh, who said, ** Is it. contended that a mt- 
“ Tiint, who 1ms engaged to devote the whole of bis time and 
(1 attention to my concern, may hire out bis services, or u 
44 part of them, to another? It would have been a different 
f< thing, if (lie owner had been suing for this money; but 
* tf J am clearly of opinion that at all events the present 
u plaintiff has no right to it. Under this contract he must 
“ have been taken from superintending the defendants 
w ship ; and 1 don’t know how far it- might go, if such 
M earnings could be recovered in a court of justice. No 
“ man should be allowed lo have an interest against his 
" duty. I will assume that the plaintiff obtained as high a 
" freight as possible for his owners, arid that his ser vires 
** to government were meritorious ; still there would be no 
security in aiiy department of life or business, if servants 

K 3 u could 
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u could legally let themselves out in whole, or in part. 
** My opinion upon (he subject is quite decisive; and if it 
“ be doubted, I beg that a bill of exceptions may be ten- 
** dered (h)/' No lawyer will doubt the correctness of this 
opinion. It was fit that the reader should be informed of 
it in the very forcible terms, in which it was expressed. 

T T pon principles analogous to those which governed the 
decision in the case of Thompson v. Havilock it was ruled by 
Lord ElleJibcmmgft, that a premium received .by the master 
of a ship from the stole of the exchange, in respect of a* 
bill drawn by him upon his owners on the ship’s account, 
belonged to the owners ; although it was suggested, that in 
practice the master was allowed to retain a profit of this 
kind for his own urc(V). 

s. It is impossible to frame any sot of gem n J rules com- 
petent to enforce the performance of all lire civil obligations 
of a person of this description,' and the legislature of this 
country Iir.s very prudently declined the attempt. With 
respect howeva to the mariners, whoso duty is much more 
simple, the legislature lu.s introduced a few very important 
rules (Vh which were, at first, confined to ships sailing from 
this country to parts beyond the seas; and nftcnvnrd-i ex- 
tended to the British colonies in America (e). Similar pro- 
visions have been since made with respect to vessels of the 
burthen of one hunched tons and upwards, employed in the 
coasting trade, and going to open sea ( f). 

3. By these rules, the contract for service must be made 
with the master, by a written agreement signed by him 
and the mariners f g), If after entering into such an agree- 
ment. 

i i'} 'iltompwn v. flavtlock, 1 Cump* 1 (d) 2 C*co. 2 . c. *1(0 Thcbt* Sta- 
le'll 527 Upon the recommend a- i * ’ tutes will 

lion of tht- Of. Justice, the oivner * ' € \ 2 flev, 3. c 31. the found in 

consented m make theinastei f.omc 1 ^ ' I the •dp/M'ii- 

allowcancv iv the nature of primage, / n gj Geo. 3. c. 39. ^ tr *° **us 

Bui he could not have insisted upon * * treatise, 

this. (aJ 2 ft* 0 - ^6.36. l audit. 

(*') Vipdloik <S others \ . Bhi h- and 31 Oto. 3, c. 39, s. I and 2. 
burn. 3 t 'amp, 43. 



OV MASTKR AND MARINERS. j.v 

menf, a manner dus< ns onefuses io proceed cm the voyage, 
he forfeits to the owners ail the wages then due to him. and 
a justice of the peace may, on complaint of the master, 
owner* or person having charge of the ship, issue a warrant 
to apprehend* him ; and in case he refuses to proceed on 
the voyage, and does not assign a suflicient reason for his 
refusal, may commit him to hard labour in the house of 
correction, for not more 1 than thirty nor less than fourteen 
days (A). Jf he absents himself from the ship without the 
leave of the muster, or other chief oUicer having the charge 
of the ship, he forfeits two days pay for every such day V 
absence, to the use of Green wivh Hospital (i). And in the 
case of foreign voyages, if upon the ship's arrival at her 
port of delivery here, he leaves it without a written dis- 
charge,, from the master, or other person having the charge 
of I ho ship, or if in the coasting tftulo lu* quits the ship 
before the voyage is completed and the cargo d. bvered. or 
befoM* the expiration of the term lor which he engaged, or 
before lie he* such a discharge in w riting, he fbrhits one 
mouth V pay to the same use* A ). Hut then- provisions do 
not <5* tend to bar any teaman from cut; ring to serve hi* 
M ajesty on board of any of his ships (7 y , 

,}. A. I I»*jiv is one very important branch of the mailer * 
duty in tone «d war, w hich he should ht* most careful to 
observe: C allude to his conduct when sailing under con- 
voy : for besides the. civil responsibility that he may incur to 
Ins owners ox freighters by misbehaviour in this respect (///), 
it may be expected that in any future war, statutes may he 
again enacted similar to those which were passed during 
the. late yvsh, whereby he may be subjected n* (me or impri- 
sonment* And it is at all times his duty to communicate 
to his owners any occurrence which may lead to a suspi- 
cion 

(h ) 2 Geo. 2 . c. jt>. x. 3 aim] 4. ( f; ) 2 Gw. 2. c. 36. «. C, awl 31 

ami 31 Geo. 3, <\ 39. s. 3. Gt o. 3. c. 39. $. 4. 

< ij is Gat. a, * . 3d. a. 5 aud 31 (() 2 Geo. 2. c . 36. s. 1 3, ami 31 

Gvo. 3. r. 30* *■ 4< Geo. 3. e. 39. s. 4 

(in) See, pari 3* c. 3, », 0. 

K 4 
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cion or doubt that hi& ship has sustained a damage, lest hw 
owners should lose the benefit of an insurance which they 
may effect; and ho thereby become answerable to them ( n )• 
,4. By the common law, the master has authority overall 
the mariners on board the ship, and it is their duty to obey 
his commands in all lawful matters relating to* the haviga- 
tiou of the ship, and the preservation of good Order: and 
such obedience they expressly promise to yield io him by 
the agreement usually made for their service fa). In case 
of disobedience or disorderly conduct, he may lawfully cor- 
rect them in a reasonable manner; his authority in this re- 
spect being analogous to that of a parent over his child, or 
of a master over his apprentice or scholar (p). Such an 
authority .is absolutely necessary to the safety of the ship, ' 
and of the lives of the persons on board, Hut it fyehoves 
the master to be verv"<&refui in the exercise of it, and not to 
make his parental power a pretext for cruelty and oppres- 
sion. Tht; framers of the ancient marine ordinances ap- 
pear studiously to have avoided the mention of this power, 
Th e 1'Wrich ordinance (q) specifics certain particular modes 
of punishment, which the master may indict on “ drunken 
“ and disobedient mariners, and those who ill-treat their 
“ comrades, or commit other like fault* in the course of 
s their voyage 1 /* but it requires the consent of the steers- 
man and mate : by the law of Eftgfemd such consent is not 
required; nevertheless the master should, except in cases 
4 requiring his immediate interposition, take the advice of the 
persons next below him in authority, as well to prevent the 

operation 

( n) Gladstone v. King. \ M.& tenet jwiter in films, magister in 
S- 35, (h#ciputojs, duminas in servos vet 

(a) Scv Appendix, N* V. faimliiires. Ca&trcgi*? Oise. 136. 

(p) Master miilara hahetjui is- n. 14. eitod by Vhittt, on the >WnrA 
dtetionem jngeutena suarum navi- (hd 'mmce^ tom,* 1 . p, 449. See also 
urn, t>ed quandem tan t u rn ouctmo- Ordin. of Phil, a. A. f>. > 5 ^ 3 * 
niicuin potestntem vc-1 dtsciplinam, 2 Mng. 19, J \idl&y 7 book a. oh, 3. 
qua usque ad levem castigatiuueiu, &eet. I a, and th« case of Watson r. 
pro corrigenda WM>U\ntia et nude Christie > 2 Boh. & Pul!. 224. 
moraUt viU scu iicemui naotaruni ((f) Liv, 2; tit* I. JMCetjritmw, 
et vectnrum ; tjuvmadiyiuduzn cam art/ 2X. 
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operation of passion in his own breast, as to secure witnesses 
to the propriety of his conduct* For the master* on his re- 
turn to this country, may be called upon by action at law, 
to answer to a mariner, who has been beaten or imprisoned 
by him, or by his order, in the course of a voyage ; and for 
the justification of his conduct, he should be able to shew 
not only that there was a sufficient cause for chastisement, 
but also that the . chastisement itself was reasonable and 
moderate, otherwise the mariner may recover damages pro- 
portionate to the injury received (r)> And if the master 
strike a mariner without cause, or use a deadly weapon as 
an instrument of correction, where moderate correction may 
be inflicted, and death ensue, he will be guilty either of man- 
slaughter or murder (&), according to the rules and distinc- 
tions of the criminal law of Tjigland in analogous cases, all 
of which arc applicable to persons in this situation; anti all 
offences committed at sea, may be tried under the Admiralty 
commission, and punished as if committed on shore *'/ ), In 
the case of actual and open mutiny by the crew or any part 
of them, the reA^nce of the master becomes an act of self- 
defence, and is twe considered in all its consequences from 
that point of view. The ordinances of Qlernn (u) and R7.s- 
hu\f (xj, declare that a mariner who strikes the master, shall 
either pay a fine, or lose hi^right hand; a strange as wc4l 
as cruel alternative, unknown in the modern jurisprudence 
of this country. 

5 . But although the master may by force restrain the 
commission of great crimes, he Jtas no judicial authority 

to 

( r) To an action of this sort, the give in evidence under the general 
master must plead fjptfCiallydmtthe i&>ue, for rhe purpose of vnuigAtiiifr 
plaintiff committed such a partieu- damages, facts, which, if pleaded, 
tar lanlt, and that he corrected him would amount 10 n justification, 
mod oral ely for it. The plain tiff by Watmn v. C 'bitttc f 3 Bos. & Pull, 
his replication may efthtr deny the 334. 

cause of correction or, admitting ( $) Captain Kidd's Case, f, State 

the cause, may insist U>at the cor- Trials, 387. 

lection was excessive, If the mas- (t) 39 Gto,%. c. 37. 

ter does not plead , his justification (tt)A,\ 2 . (x) A. 24, 

.specially, he will not be entitled 10 
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to punkh the criminal, but ought to secure his person, 
and cause him to be brought before a proper tribunal of 
his country ( i/). And all Justices of the peace are em- 
powered to receive informations touching any murder, 
piracy, felony, or robbery upon the sen, and to commit 
the oHeudeis for trial ( z )* 

b. The term barratry, which is often used as well by 
foreign writers, as those of our own nation, is general I v 
understood in this and in most, other countries to denote 
a fraudulent act of the master or mariners committed to 
the prejudice of the ownois of the ship (a)* In Frame 
it is often used in a more enlarged sense, and comprehends 
acts of mere ignorance or unskilf illness, not accompanied 
with a fraudulent .design ( b ). This word taken even in 


the more limited sense, in which it is used in this country, 
does not. denominate any species of crime punishable by 
law r ; but a veral offences committed by the master and 
inavinevn m violation of their trust and duty, and winch 
fab within the definition of barratry, are punishable bv dif- 
ft:) mil statutes, which 1 shall now proceed to mention. 

7, Fiiisr.as to the offence of wilfully destroying the ship. 
This is now punishable with death. By the Jirst statute 
passed on this subject, in which it is recited that ** it often 
* happens that nausleis and mariners of ships having m- 
■* sured or take n upon bottomry greater sun. of money than 
“ the value of then adventure, do wilfully cast away, bum, 
w or otherwise destroy the ships under their charge, to the 
'* merchants and owneis picai less/’ It is enacted, “ That 
♦* if any captain, muslin, mariner, or othci officer belonging 
to any ship, shall wilfully cast away, burn, or otherwise 

*• destroy 


(if 1 liirhhmiu Otchu iSt ;jO T 
/ Ohijuiuh.’, ijoet 2. ti\ ». 
J)u (u)>tUitiK\ 23. /Core us. 

N.»t. t> 

' /:) *3 fho. r. !(*>. vtct, 

(a) timnpon, tom. I p, 
r Ir i»arr.'try, llu‘ uuhu-r 


must !v ptmtrl to hav* nclnl 
Ins lu‘tk .1 judunitiit. IVr 
Lf ri) E/iaifotwti’/i in 7 Wd 
lUliku 1 , l Staikir, 2.|0. 

f h) Vatin , tom 2 p tk> Polka t, 
dc*. assurances mtm. 0f>. 
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M destroy the ship* unto which he belongeth, or procure the 
4t same to be done, he shall suffer death as a felon ( c)” 

By the second, it is enacted, u That if any captain, 
master, mariner, or other officer belonging to any ship, 
** shall wilfully cast away, bum, or otherwise destroy the 
“ ship, unto which he belongeth, or procure the same to 
'* he done, to the prejudice of* the ownei or owners thereof, 
** or of any merchant or merchants, that shrill load goods 
u thereon, he shall suffer ijenth us a felon ( d)S' 

Further provisions were made in the reign of George ihc 
First ( c ), but soon after the determination of an important 
prosecution at the Old Benin/ ( t')> and I presume in order 
to remedy a defect in the law manifested on that occasion, 
they weie repealed by the Legislature (g), except as to pro- 
secutions for otbmce> committed before the iGtli of July 
(h K And it was then enacted, “ That if any person 
“ or persons shall, from and after the sixteenth day of July 
*• iSo; - }. wilfully cast, tnvuv. burn, or otherwise destroy, any 
" slop or \isset, or -in anywise counsel, direct, or procure 
** the same to be done, and the same be accordingly done, 
“ with intent or design theicby wdtullv and maliciously to 
pit j in lice any owner tu owners of such ship or \<;ssol. or 
*• any owner (»r owners of* any goods louden on board the 
"• same, or any person or persons, body politic or corporate, 
“ that hath or have underwmbm or shall mffierwnte any 
" policy or policies of insurance upon such ship or vessel, 
“ or on the freight thereof, or ujkhi any goods louden on 
“ board the same, the person or persons ofltmhng therein 
* fc being thereof lawfully convicted, shall be deemed and 
" adjudged a principal felon or felons, and shall suffer 
“ death as in cases of felony without benefit of clergy/' 

And 

(c) 22 & 23 Cur. 2. c. 1 1. 1. 12. Addenda »'* Euf.tV l\ C. 

(d) I A*m f stul. 2. r. 9. $. 4. xxvi. 

(c) 4 Geo. 1. c. 12. *rct. 3; n (g) 3. r. 113 See. tap. 

Gu>. 1. u 29. *txf. f», G, «f ikI 7 79. <>)’ the same year re* to Ireland, 

(j) 'liio carrot j Busier bp \. Mac- (h) Id. sari. 4. 
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And, “ That if any such ship or vessel shall, from and 
u after the sixteenth day of July in the year of our Lord 
“ 1803, be wilfully east away, burnt, or otherwise do* 
'* stroyod, within the body of any county of this realm, 
that then the said several offences, as well in wilfully 
•* casting away, burning, or otherwise destroying such ship 
M or vessel, as in counselling, directing, or procuring the * 
“ same to be done as aforesaid, shall and may be respeC- 
M lively enquired of, tried, determined, and adjudged in the 
*' same Courts, and in such manner and form, as felonies 
4 done within the body of any county, by the laws of this 
“ realm now aie to be, or by virtue of this Act hereafter 
“ may be, inquired of, tried, determined, and adjudged i 
" and if any such ship or vessel shall be wilfully cast atvaj , 
** burnt, or otherwise destroyed on the high seas, then that 
" the said several offences, as well in wilfully casting away, 
•• burning, or otherwise destroying auv such ship or vessel, 
,4 as in counselling, directing, and procuring the same to 
“ be done aforesaid, shall and may be respectively in* 
** quired of, tried, determined, and adjudged, before such 
44 Couit, and in such manner and form as in and by an 
“ Act made m the eight-and-twentieth year of the reign of 
“ King Henry the Eighth, intituled. Fur Pirates, is ap- 
pointed and directed for the inquiring, trying, determin- 
“ ing, and fil judging of felonies upon the high seas/' 

This statute contained also some special provision* for 
the trial of accessaries, which have been since repealed, m 
consequence of the gemral provisions made by the Legis- 
lature on that subject ( i). 

Sp Secondly, as to the offences of running away with 
the ship or cargo, and of making a revolt in the ship. 
These id*o are now punishable with death. 

For by a statute passed in the reign of King William 
the Third (?cj % it is enacted, u That if any commander or 

4< master 

(i) St, 7 Civ. 4. c, C4, s. 9, to, j {*) it & 13 Wm. 3. c. 7. * 9. 

1 1, 32. | made perpetual bj 6 €eu, i c. 19. 
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" master of any ship, or any seaman or mariner, shall in 
“ any place, where the admiral hath jurisdiction, betray 
“ bis trust and turn pirate, enemy, or rebel, and piratically 
t$ ami feloniously run away with his or their shipor ships, 
“ or any barge, boat, ordnance, ammunition, goods ,or 
“ merchandizes * or yield tlieru up voluntarily to any pirate, 

or shall bring any seducing messages from any pirate, 
“ enemy or rebel, or consult, combine, or confederate with, 
“ or attempt or endeavoujr to corrupt any commander, 
“ master, officer or mariner, to \ ield up or run away with any 
*' alu p, goods, or merchandizes, or turn pirate,, or go over to 
'* pirates, or if any person shall Jay violent hands on his com- 
“ mander, whereby to hinder him from fighting in defence 
“ of his ship and goods committed to his trust, or that shall 
“ confine his master, or make or endeavour to make a revolt 
^ in the ship, shall be adjudged, deemed, and taken to be 
w a pirate* fefon, and robber* and being convicted thereof 
** according to the directions of this Act, shall htive and 
“ sutler pains of death, loss of lands, goods and chattels, 
<{ as pirates, felons, and robbers upon the seas, ought to 

i4 have and sutler (7).” 

(), Thikoly, as to the oiftnee of not resisting pirates 
and enemies ( nt ). It. apjicars formerly to have been 
si practice with the Turkish pirate* to xestore*a ship, and 
the goods of the master and manners, and sometimes evm 
to pay the whole, or a part, of the freight, if the ship 
yielded to them, and they were suffered to take out the 
cargo without resistance. To prevent this practice, a statute 
was passed so long ago as the reign of K ing Charter the 
Second, in the preamble whereof this practice is recited, 
and by which the master of any \essel of a burthen not less 

than 

(7) These arc deprived of the (m) See 1 fanatic Ordinance. 
bewfit of' clergy by ail lltn. U, <\ 1 ft. Art. 35, 36, 37, and Kotves.Not. 70.# 
mt. 3 * 
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than two linndred tons, and furnished witli sixteen gutts, 
is forbidden to yield his cargo to pirates of any force, with- 
out resistance, on pain of being rendered incapable to take 
charge of any English vessel afterwards. And if the ship 
is /eleased, and any thing given by the pirates to the 
master, such gift and his share of die ship are to go to the 
owners of the goods. And any ship of less burthen or 
force than before mentioned, is forbidden to vicld to 
a Turkish pirate* not having double her number of guns, 
without fighting (ft). An extraordinary instance of the 
courage and skill, which the Legislature of those times 
attributed to hhglish seamen, and which the exploits of 
succeeding generations have so often and so gloriously 
exemplified ! 

to. I>y the same statute it is enacted, " That if the 
*• nuiriiu rs or inferior officers of anv English ship, laden 
u with goods and merchandizes as aforesaid, shall decline 
“ or n fW to tight and defend the ship, when they shall 
u be thereunto commanded by the master or commander 
'* i hereof* or shall utter any words to discourage' the other 
*' nmrinns from defending the ship, that even, mariner 
** who shall ho found sruilty of declining or lefusmg us 
44 aforesaid, shall lose all hi* wages due to him, together with 
44 such goods as lu hath in liis ship, and sutler imprison- 
ik merit, not cKcaeding the space of 67, i months, and shall 
u during such time be kept to hard labour for his or their 
“ maintenance (ou Jt And the before-mentioned statute: 
of W illiam the Thinly has made the offence of voluntarily 
yielding up to pirates a capital crime (}>). 

1 1. The Legislature how e a / hns not been less studious 
to reward and provide forties* rvmg mariners, than to punish 
the haudulent or the fearful. 

To 

(hj iGCut.j 1,0. an*J I M 23 tar. 2.r, H. >. 7. 

fV. 2, <* 11. j (p) 1 1 & ri II . 3. «\ 7- *. 9- 


# 
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To Jliis purpose it has been enacted ( q ), “ That when any 

“ Enftish ship shall have been defended against nny 

“ pirates, enemies, or sea-rovers by fight, and brought to 

u her designed port, in which fight any of the officers or 

'* Kcuiucyp shall have been killed or wounded, it shall and 

“ may be lawful to and for the Judge of His Majesty’s 

*' High C ourt of Admiralty, or his Surrogate in the port 

u of London , or the mayor, bailiff, or chief officer in the 

K< several out-ports of this Jcingdom, upon the petition of 

u the master or seamen of such ship, so defended as afore- 

u said, to call unto him four or more good and substantial 

“ merchants, and such as arc no adventurers or owners of 

a the ship or goods so defended, and have no manner of 

“ interest therein, and by advice, with them to raise and 

“ levy upon the respective adventurers and owners of the 

“ ship and good* so defended, by proves* out of the said 

“ Court, such bum or sums of money, as himself and tin* 

** said merchants bv plurulitv of voices shall determine 

'* ami judge ie*isoimbl<\ not exceeding two pound; per 

l ' cent tun of the freight, and of tin* ship and goods so do- 

u fended, according to the ffist cost of the goods; which 

sum or muiis of money, so raised, shall be distributed 

“ among (he captain, master, officers and seamen of t he 

*• said ship, or widows and children of the slam, according 

to the direction of the Judge of the sum) tVmrt, or his 

** Surrogate in tile port of t.vn'lm , or the mayor, bnihif, or 

“ thief officer in the several out-p«»rta of this kingdom, with 

1,4 the; approbation of the merchants aforesaid, who shall 

*“ proportion tin* same according to their best judgment 

“ unto the ship's company as aforesaid, liaving special 

regard unto the widows and children of such as shall 

*■’ have been slain in that sen^ c, and such a# have been 

'• wounded or maimed. ” ^ 

ic. Tsy 


(q) H & 12 ir. 3 r. 7. s. 1 1 
Vo f»lse 2ft it. 23 Car. 2. r i I . t.J o. 

liv the Mamtulu Otdiitntuv, an. 
f> 3 ’ a .seaman disabled in dfT<»u<lm“ 
0 dnj» aumna rm or* k* *o b<* main- 


tained Ruling his hd\ :»i On com- 
mon (haryv of the c-mot m<*d in .1 
"tnrirtlau 1 iiji*-. And IV Ihiihoiitk 
Ordmam.. 1 ol dio vrar l(i» j n> n 
1 he Mina cileU. Tit. l.j, a'S, 
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i a. By two subsequent statutes, seamen in the merchants 
service disabled in fight against a pirate (r), or enemy (a) 
were to be admitted into and provided for in Greenwich 
ifmpita /, the great asylum for decayed and disabled sea- 
men belonging to the royal navy ; but that hospital being 
found insufficient foi this addition to the primary objects of 
its institution, .another national establishment was erected 
in the reign of George the Second (t ) y u for the relief and 
*' support of maimed and disable^ seamen , and the widow* and 
*' children of such as shall he killed , slain, or drowned , hi the 
merchants service ** To provide a fund for this charitable 
institution every person serving in any merchant, ship, or 
other private ship or vessel, belonging to any of his 
Majesty’s subjects in England , (except apprentices finder 
the age of eighteen, persons employed in boats upon the 
coasts in taking fish, which are brought fresh on shore, or 
in boats within rivers, or open boats on the const, and 
pilots , and except persons employed in the service of the 
East India Company , and who are not entitled to the benefit 
of this institution, being provided for by a fund established 
by the Company) pays sixpence per month , which is to be 
deducted out of his wages by the master, and by him paid 
over to flie persons appointed under the authority of the 
Act, at the port to which the ship belongs, before she shall 
be allowed to clear inwards (a). For the management 
and distribution of this fund, a corporation is created, com- 
posed chiefly of eminent merchants, with power to purchase 
land and erect an hospital, and to provide for seamen ren- 
dered incapable of service by sickness wounds, or other 
accidental misfortunes, and decrepit and worn out by age, 
either by receiving them into the hospital, or by pensions, 
and also to relieve the widows and children of seamen killed 
or drowned in the service, provided the children are not of 

the 

(r) a Geo. i.f. 24, j ( u ) 20 Geo. 2, e . ?fi. s, ij, itt, 

('$) 8 Geo. a. <\ 29 mi. K> j k 23. 

{ t ) 20 Geo. a r 38. J 
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the age of fourteen ye&j^, or* if of iW age apd upwards, 
are incapable of getting a livdjho<$by of lameness* 
blindness or other infirmity/ aud ,are*|$a^ objects of 
charity ; and to make reasonable alfowatt<ji$ to those, who 
shuUlos$;an eycor limb; ft fa otherwise hurt, or maimed 
infighting, defending; or working their ships, or; doing e$y. 
other duty in their service, in proportion to their hurt* so 
forth as the income and revenues of the charity will ekr- 
tend, for these purposes (xh % But no person is to be pro- 
vided lor as a worn-out seaman, who has not been employed 
in the merchant service Jive years, and paid the contri- 
bution (y). ASnd in providing for this class* a preference 
is to be given to such as have served longest and con- 
tributed most (*A,. 

And in order to ascertain the times of service and pay- 
ment of the contribution, the master must keep a muster- 
roll of the porous employed in the ship, and before its 
departure deliver a duplicate to the collector of these du- 
ties at the port '$ and during the voyage enter the time and 
place o f discharge, quitting, and desertion, and of receiving 
other persons on board, and of any hurt, damage, death, or 
drowning; of which he must also deliver a duplicate at 
his return, under the penally of £.20 (a): to the truth 
whereof be may be examined upon oath by the collec- 
tor ( h). And iu case, any person employed on board any 
ship or vessel shall, in doing his duty on shore or on 
board, break an arm or leg, or be otherwise hurt or maimed, 
he is to be properly relieved until sufficiently recovered to 
be sent to the place to which the ship belongs ( c). * 

These are the principal objects of this excellent institu- 
tion:^ several provisions for parrying them into effect are 
contained in the statute, of which the detail would be 

improper for this piace- - , . , , 

13. By 

(x) ao < 3 to. a. c. 38, t.ik 2. j ( a) 20 Geo. a. c. 38.1.30. . 

•(») Id.Mt.fr, j W Id. stiff. 31. 

(s) Id.fle1f.3a. . . I (0 Id. sfcf.,33- . 

* L ' 
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By the ancient marine ordi|Wices, if a mariner foils 
sick during a voyage, or is hoKio tins performance *>f bis 
duty, be is to be cured at the expence of the ship, but not 
if he receives an injury in the pursuit of his own private 
concerns (d)* '/ ' • ' ,, w • 

14. If by shipwreck, capture, or other unavoidable acci- 
dent, any seafaring men ov boya^subjects of Omit Britain* 
are cast away in foreign parts, the governors, minister* *Mpi 
consuls appointed by his Majesty, or, where none such are 
resident, two or more British merchants there residing, are 
required to provide for and subsist them, at the ratq of six- 
pence -per day, for which, they are to send bills with proper 
vouchers to the commissioners of the navy, and to put them 
011 board the first ship belonging to his Majesty that arrives 
there, or within a convenient distance; and iu case no such 
ship shall be found, to send them on board such merchant, 
ships bound for Great Britain as shall be in want of men; 
and if neither case happens’ within a convenient time, to 
prmiite them a passage homeward in the first merchant 
ship bound for (heat Britain, of which the master is bound 
to receive not exceeding four persons for every one hun- 
dred tons of his chip’s burthen ; and lie ip to be paid tir- 
penee per day by the commissioners of the na*y for such of 
them us be did nut want toward his own complement of 
men (a). 

1 A* If a master of » merchant ship being abroad shall 
force any mm on share, or wilfully leave him behind in any 
, °f Mb Majesty’s plantations, or elsewhere, or refuse to 
bring home again all such of, the turn he carried out with 
him us are in a condition to return, when he shall be ready 
to proceed in his Ijanmvurd-bound voyage, every suck 
master shall, being thereof legally convicted, suffer three 

months 

00 Laws of 0/m?w> art. ti* of Wisbm 9 art. ill. of the lime Tem% 
art See Chime m\ the laws of Qkrm styrra, 

((f) * 6#h 2, m. t< t4. *.l2r % 
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months imprisonment (f). And by & K subsequent statute, 
the offence may.be prosecuted by indictment or informa- 
tion, at the suit of the Attorney General, ’ in the Court of 
King's Bench at Westminster , and the fefFence may be 
alleged to have been committed at Westminster, in the 
county of Middlesex (g), 

(f) 1 1 & is Wm. 3. c. 7. 0. itt. (g) 58 Gee. 3. c. 38. 
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CHAPTER THE FIFTH. 


OF PI L O T 8, 


npH% n$mc of pifot, or stecisman, is applied either tn 
A a particular officer, serving on bgard 4 ship duiing the 
course of a voyage, ami having the charge of the helm and 
of the chip's route; or to a person taken on boaid at a par- 
ticular place for the purpose of conducting a ship through 
a rmr, road, or channel, or from or into a port. The 
Frenth Ouhnahce contums several icguiations calculated 
to obtain the necos&ary kill and experience in persons of 
Hu tv\t description (a). In this country there is no parti- 
cular provision relating to them, and many ships are navi- 
gated without an officer of this description, the master 
taking upon himself the charge of the helm, and the 
conduct of the vessel. 

2 Pilots of the second description are established at 
several places in this country by ancient charters of ineoi- 
puration ( A), And in general the master of a tdrip engaged 
iri foreign trade must put his ship under the charge of such 
a pilot, beth in 1 ms outward and homeward voyage, within 
the limits of every such establishment (c). An account of 

these 


(a) Ln. 3. Tit. 4 * Du Vttou, 

\ h } Pilotage from D r y J fcal 
jiinl the Jsle if Ttonei, up tiu- n \ &)h 
Thaw s and %Iedwu}n was K^il tu d 
b) itotvU* 3 Gw, I. c, 13, 7 Geo t. 
< , ^i , aw! 43 Geo 3. c. } £2. vt\ 1 ml 
and wmtimied by 47 Gith ft. n$d. 2. 
f.71 P. L &P Pilots tUmn the 
Thmw*, and thiough the Ztofih 
Chmnd m nr by <)(fordim^ and 
round the Zong&md Hi ad nsfco the 
JDiArv^aitdchm*! the Smith Cfrnnmf 


into tho Tbms, and fiow or by 
Orfortfrtt^ tip tlio North Chmnd 
nmi the Them* and by 

5 Ota, 3 . c . 30. PfI< toge into anil 
out ot the ptwtof hiverpoat* is rt- 
gulaled by 37 6 V 0, 3 r 7 !}. and the 
post of null by 39 & 40 Geo. 3. 

» k P. 

ir * Hoflmfitomth, 7 Ter . 
* ^60. 53 Lao* 3. c. 39 . 
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these establishments, and of the parts to which they relate, 
would be improper in a general treatise ; and masters of 
vessels may easily acquaint themselves witli the regula- 
tions on this subject relating to the particular navigation 
in which they are elinployed. 

Pilotage up and down the rivers Thames and Medway was 
regulated by several statutes^ d), which were much improved 
by' a temporary Act passed. in the 48th year of his late 
Majesty's jeign (e): but all tht regulations relating to those 
districts have since been consolidated into one Act of Parlia- 
ment (f), which also contains some general provisions appli- 
cable to all parts of the kingdom. The more important of 
these , provisions will be shortly mentioned in the present 
chapter, and the Act, with the exception of the tables of 
rates, will Ire printed at large in the Appendix. 

3. Out* of the former statutes which required an esta- 
blished pilot to be taken on board ie> conduct ships from 
Dover, Deal, or the Me of Thanel, up the Thames or Med- 
way, contained an exception, allowing “ the master or mate 
'* of any ship or vessel, or part-owner, residing at Dover, 
“ Deal, or the Me of T/tancf* to conduct his own ship from 
any of those places up the said rivers fg). The meaning of 
this clause appears sufficiently obvious ; yet it was once 
contended, that a master and part-owner, not resident at 
cither of those places, might pilot , his own ship up the 
Thames, on his return from •» foreign voyage to JamuIou. 
31 ul the Court of Kind’s Bench thought the meaning of 
the Legislature to be otherwise, and determined that the 
master was subject to the penalty imposed by the statute ). 
The new statute allows the persons before mentioned to 
conduct their own ’ships up or down the said rivers, or 

into 

' (d) Ante, note (b.) p. 148. wus iilsu a wmscbdatingAct, mid 
(c ) 48 Geta 3. <*. 104. ‘ cotitfuned some general provis-ions. 

(f) 6 Geo. 4. c. 125. printed in (p) 3 Geo. i..r. 13. 
tlit* Appendix, ami repealing the . (h) Kemkr v, tihnehard, 2 Blue, 

statute 52 Geo, 3. c. 39. which 690. 5 Burr, 360a. 

; ,1- -3 ' 
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into or out'of anyport or place within the jurisdiction of 
the Cinque Ports (i). 

4 . But both the before-mentioned statutes and that (&.) 
yvhicb regulated pilotage (hwn the river Thames i, applied 
only to ships in the course of their navigation. And the 
Court of King’s Bench decided that the mate of a ship 
eugage4 * n the Lisbon trade, who steered the shj$>, which 
at tbe time was not quite cleared of her homeward cargo, 
and had a Custom-house officer on board, dowji the river 
Thames from JJvnfeydown New Stairs to Cherry Gardens, 
being about half a mile, and from thence to Fountain 
Stairs, was not subject to the penalty ; for otherwise the 
station of a ship could not be changed For the purpose of 
delivering or receiving goods at different wharfs without 
the expence of pilotage ft). In like manner, where a 
ship had been conducted by a regular pilot up the 
river Thame* to Limvhuuse-hote, and was left by him, and 
afterwards moored there, but being forced by the wind 
upon the mud, lay four days in a bad situation, and it 
becoming dangerous for her to remain there till the tide 
should ebb again, she was conducted by a waterman about 
a mile and a half further up the river ; the Court referring 
to its former decision, and considering the voyage in this 
case to have been ended, when the sh*p was left at Lme- 
house by the pilot, determined that the waterman was not 
subject to the penalty (m). 

By the new statute it is expressly provided, “ That when 
'* any ship or vessel shall have been brought iiato any 

“ port 

home-hide, and bave been perfectly 
safe , without going any farther: 
Anti therefore the case was riot 
withiu tbe»m»«Msectjonof3 Geo, 1 . 

(m) Hex v, JVieafe, U 'IV. Rep. c. 13. which provides that the Act 
K. R. 341. In this case *| wav shall not extend to hinder any per- 
sisted, that the ship might have son from assisting a ship in distress 
been removed .to the pier cither at any time. • > 
immediately above or^below Usm~ 


ft ) fi Get*. 4. e,' 1 afi. .1, 83 
(A) a Geo. a. f.SSO. 

(I) Ha v, hambe, 5 Ter. Rep. 
K. B. 7fi.*mi Koten’siRe ' "" 
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" port or ports in fwglaml, by any pilo^ d^ly licensed, 
4< nothing therein contained »h*ll extend or be construed 
u to extend to suited to any penalty the tpa$ter or mate, 
or other persoa belonging to such sWp ;dr vessel, and 
*: having the command .thereof, or, if in ballaab&ay other 
.•* person or persons appointed by any owner or master, or 
” agent, of the owner thereof, afterwards removing such 
u ship -or vessel in such port, or , ports, for the purpose of 
u entering yifca, or going.out of any dock, or for changing 
“ tlie moori rtgs of such ^hip or vessel (n )” 

5. The charge of pilotage is regulated at.dittereut places 
by usage or by statute, and generally increases in propor- 
tion to the . depth of water which the vessel draws. It 
was determined that this charge under the old , statutes, 
where the .service was performed in a .river w ithin the body 
of a county, could, not be recovered by *t sijif in the Court 
of Admiralty fu). The rates prescribed ,hy the statute 
3 Geo. is c.’ltf. have been held applicable only to the Tri- 
nity-house pilots, and not binding upon another person, 
wbo*in their absent** takes the clutigc of a ship in pursu- 
ance of the proviso tn the IhhjJ suction of that statute \p)* 
These decisions way also apply U> the new statute ^ )* * 

(>, By Bit* new statute, all sums which shall become due 
to any licensed pilot for the pilotage of any ship or vest'd 
except ships and vessels not having British registers, 
trading t<> or from the [>ovl of Londwh ** may be recovered 
'* from the owners or masters of such ship or vessel, or 
if from the consignees or agents thereof, who shall have 
“ *paid or made themselves liable to pay any other charge 
“ for the ship or vessel in the port of her arrival or. deli* 
** very as to pilotage inwards, and in the port from whence 
" she shall clear out or $ail, us to pilotage outwards ; w and 
may be levied in like manner according to the amount as 
. . any 

(n) 6 Geo. 4. c. »»5* t. 6$.. I ■ ,(p) The'NttsoK, Maw. 6 Bob. 

’■ . jA.lt. 227. 

(0) Boss v. Walker, a Wils, at>4. | (g) 6 Geo. 4. r. 4 25. 

M 
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any penalty may be recovered and levied by virtue of the 
.'Act, demand thereof being made in writing at least four- 
teen days before such* levy (r). And the master or other 
person having the charge of ships of vessels, not having 
British registers , which shall enter into or sail from the 
port of London, md which are by law* required to be piloted 
by persons licensed by the corporation of the Trinity- 
house, or the consignees or agents thereof, are to pay at 
the Trinity-house in London, i to ; 'persons appointed by the 
corporation of Trinity-house, the full pilotage inwards and 
outwards; viz. as to pilotage outwards, the amount, for the 
distance which the ship is by law required* to be piloted; 
as to pilotage inwards, where a pilot shall have h&sn on 
bewd, the amount for the distance piloted by '-him if 
greater than that which she shall be required to be piloted, 
if less, or if no pilot shall have been on board, the amount 
for the distance which she was by law required to he 
piloted: the pilotage inwards may be levied, &c. upon 
the muster or other person in charge, consignee, or agent, 
in the same manner as in the case of ships, having Bhti.it/. 
registers, if such pilotage, jmwards he not paid within 
fourteen days from the day of the ships reporting inwards. 
But the corporation of the Trinity-house are enabled to 
make regulations tor the relief of such ships and vessels 
not having British registers as may come to the port of 
London with fish. Com, or other provisions (a). 

“ The consignees or agents of any ship or vessel are by 
** this Act authorized and empowered to retain ' in their 
" hands respectively out of any monies which they way 
" have received or shall thereafter receive for, or on account. 
“ of, such ship, or vessel, 01 the owner or owners thereof, so 
“ much as shall he sufficient to pay add discharge such 
u pilotage and any nxpenc.es attending the sunie ft).” 

If the officer of a king’s ship, or blaster, .or other person 
. • ' ’ ‘ having 

(r) 6 Oro. 4. f, 12&. *. '44. J (l) h\.jcct. 4 b. . 
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having the command of any other ship or vessel, takes a 
pilot to sea, beyond the limits of his district; without his 
free consent, except under circumstances of ^absolute and 
unavoidable necessity, the pilot is entitled over atid above 
his pilotage, to receive ios. 0 J, per .day, to be computed 
from, and inclusive of thfyday next after the day on which 
the vessel passes the limit to which lie was engaged, until 
ho shall be returned to the place where he was takeh on 
board, or until fee shall have been discharged from the 
vessel d sufficient time to* have enabled him to return 
there (h). 

7, Penalties not exceeding £, 20* are to bo recovered 
before a Justice, by prosecution within six months; and 
penalties above £. 20. by action of debt in any of the 
Courts of Record at Westminster, to ha commenced within 
, twelve months; but if it shall be made to appear, ns soon 
after as the circumstances of the case will admit, that the 
commencement of the prosecution or action, has been 
delayed by reason of the absence of any party or parties, 
whether offending or complaining, or of any necessary 
witness, fcheu upon such circumstances being slated by 
affidavit, made before any Judge of a ay of his Majesty’s 
f'Ourts of Record at Westminster, any such Judge may 
order or authorize the commencement of the prosecution 
or action, within &uch further time as he shall think lit 
to limit (jr). 

It is however provided by the statute, that nothing 
therein contained ^Imll affect or impair the jurisdiction of the 
Court of Lpad-manage, or High Court of Admiralty (y)* 
Mdt the right of the City of \Lojfdon fz ), nor (in general) 

. any separate jurisdictions established under any Act of 
♦ Iktrlkuuenl or charter (a}. # 

8 ; Vessels, bound to the Thames, and which shall repair 
to anyplace appointed for die performance of quarantine, 
, ■ are 

(v) 6 Ga>. 4. c. 123. s. I (i) Id, sect Aft. 

(O Id. wri. 7O Sc 77, *} (oj Id. wet* By, 

. * (y) Id. std, by. 1 
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are 10 pay the lull charges of pilotage up to that place, 
and aho the further sum of 8 s. per day, for the days the 
pilot shall fee obliged to remain on quarantine (b)> 

g. The master of any .ship or vessel who shall act himself 
as a pilot, or employ any unlicensed person, or licensed 
person acting out . of hife limits, or beyond the extent of 
his qualification, after a licensed wad qualified pilot shall 
have offered himself, or made signal for that purpose, 
shall forfeit double the sum which would have been ,de- 
mandable for the pilotage; and if the Trinily-libuse, or 
herd Warden of the Cinque Ports, as the case maybe, 
shall think it proper, and certify in writing, he shall also 
forfeit £. 5. for every fifty tons burthen of his ship (c). 

A master of a ship coming from the westward to 
London, having performed quarantine at Standout# Creek, 
and being about to quit that place, discharged the Cinque 
Port pilot who hud, conducted the vessel thither, and was 
desirous of proceeding with her, and tJum hoisted a flag 
for a pilot from »S hecmcsn, and moved his ship onward 
toward London, but within the limits of the port of 
Hock ester, for the space of a. mile, before a pilot from 
$ former came on board: It was hold, that the master 
was liable to the penally under the thirty-fourth section 
of 52 Leo. 3. <\ 39. which for this purpose docs not seem 
to differ from the auction of the new Act, which 1 have' last 
abridged (d). Rut in. order to subject the master to a 
penalty for continuing an unlicensed pilot, after a pilot 
duly licensed aud qualified offers to take charge of the 
ship, it mast appear that such offer was made to or in the 
presence of the master f e). I presume, however, that ifthe 
master should have given u» ders to his mate or, other person 
not to receive a pilot, an offer to such person would be 
considered as m offer to the master himself. , . 

. . - * A like 

* ’ ( h) 0 Geo. 4. c, mg. *, 41. . 1 • ' t f e ) Peake, qwi tauv v, Cmritig- 

?VJ Id. #txt sd, , im» 2 B & ft. 399. and 5 JB. Moore, 

(d) Thornton v, 3 Btog - jl.Jo. 

ham, 219. f 
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10. A like forfeit of double the sum which would have 
been dematidable for the pilotage re to bep&id by the pea- 
son in command of a ship coming from the westward and 
bound to any place in the Thames or Medway who, not 
having a duly qualified Cinq tie ,'Port pilot on board, shall 
not on the arrival of -his vessel' off Dmgeness, and until ishe 
shall hate passed the south buoy of the Brake, or have been 
at anchor for one bout, display the usual signal for a pilot ; 
and if any.duly qualified Cinque Port pilot shall be within 
"hail, of approach him within half a mile,' with the proper 
distinguishing flag flying in his vessel or boat, shall not by 
all practicable moans facilitate such pilot getting on hoard, 
and give the charge of piloting the vessel to him; or who 
shall, within the limits aforesaid, decline to take on board 
the first duly qualified Cinque Port pilot who shall offer, 
or to give charge of the vessel to such pilot: but if any 
ship coming from the westward, and bound to any place 
in the said rivers, shall anchor any where m the Dfnvm 
between the South IWelrnd, and the line drawn from Sun- 
down Casttc to the «outh buoy of l he Brake, having any 
licensed pilot, oilier than a duly qualified Cinque Port pilot 
on board, it shall not be necessary to display the signal 
any longer than for one hour next after the ship shall have 
anchored ; and at any time before the ship shall have been ut 
anchor one hour with the signal flying, any' duly qualified 
Cinque Port pilot, may repair on board, and take charge of 
the ship up the said rivers (f). 

A decision of the Court of Common Pleas on the 
eleventh section of 52 Geo, 3.* is equally applicable to this 
section of the new Act; The judgment is this; that the 
penalties for not taking a pilot on board as soon as the 
■ vessel passes Ditngmess, are to be ascertained by the voy- 
age, which she is about to perform, and which the Act 
directs she shall not perform without a pilot; if, therefore, 
a vessel be txumd for the river, the penalties imposed are 
not oh the pilotage due .from Dungatess to the Down?, but 
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on that’ which' would he due on the ship’s arrival at her 
ultimate place of destination in the river (g). 

li . The master however of t!ie following vessels may pilot 
the same so long as he is not assisted by any unlicensed 
pilot or other person, than the ordinary crow : via.’ , “ The 
. “ master of any collier, or of any ship or vessel trading 
<f to Norway, or to the Cattegat or Baltic, or round the 
“ North Cepe, dr into the White Sea, on their inward or out- 
“ ward voyages; or of any constant trader inwards, from . 
“ the ports between Boulogne inclusive, and the Baltic 
“ (all such ships or vessels having British registers, and 
“ coming up cither by the North Channel, but not other- 
“ wise), or of any Irish trader using the navigation cif 
“ this rivers Thames and Medway, or of any ship or vessel 
“ employed in the regular coasting trade of the kingdom, 

•• or of any ship or vciseh wholly laden with stone, from » 
“ C uermey, Jersey, Alderney, Sark, or Matt, and being the 
“ production thereof, or of any ship or vessel, not exceeding 
" (he burthen of sixty tons, and having a British wgister, 

“ [or not exceeding the burthen of sixty tons, and not hav- 
“* ing a British register, if authorized so to do, by an order 
" of the Privy Council (h)~\\ Or of any other ship or vessel 
“ whatsoever, whilst the same is within the limits of (he 
“ port or place to which she belongs, the same not beiug 
a port or place, in relation to which particular provision 
u hath heretofore been made by any Act oi Acts of Par* 

“ liament, or by any charter or charters for the appoint- 
ment of pilots (i)”. *■ ■ • 

As to Irish traders and coasting vessels, the words in 
the former Act 52 Geo. 3. c. 39. s; 2. were different, and 
gave rise to two decisions; .he words were, "All coasting 
" vessels, and all Irish traders, using the navigation of the 
“ river Thames as coasters the decisions were; 1st- That 
the ■phrase, “ all coasting vessels,” is a general exemption, 

; ' 1 , * extending 

(jt ) MaekU'. v. Jjantion. 6 Tuun* j (h) d Geo. 4. c. 335. sect; 60, 
100,356. l Maidi, 5B5, j ( i) Id, sect. 50 ' . 
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extending to all vessels; in the coasting trade, ami 4 e not 
restricted by the subsequent words to such Coasting vest- * 
gels only, as navigate the river Thirties as coasted (h) 
ad. That a vessel not engaged in the com trade, and which, 
during the, eight preceding years, had been employed as 
a trader between Belfast and London , except one voyage 
when she went to Liverpool, and which at the time in 
question, was-, laden with a general cargo, proceeding down 
the driver Thames from Ltaphn to Belfast „ did not copae 
within this exemption ( l ), 

By another,, statute passed in the sdme year, it is 
enacted that all trade by sea from any one - purl of the 
United Kingdom ’ to any oilier part, thereof, or from one 
part of the hlv of Man, to another thereof, shall be deemed 
to be a coasting trade, and all ship* while employed 
(heroin shall be deemed to be coasting ship* ; and that no 
port of the United Kingdom however situate with regard 
to any other part thereof* shall be deemed in law with 
reference to each other, to be parts beyond the seas in 
uny matter relating to the trade or navigation or revenues 
of tins realm (*«)* 

is. It is also provided, M That tins Act shall not extend 
<lf or be construed to extend to subject the,ma&fcr or 
“ owner of any ship or vessel, to any of the penalties of 
** tills Act, for employing any person or persons whom, so- 
ever, as a pilot or pilots, in and for the assistance of 
such ship or vessel, whilst the same shall be in distress, 
" or in consequence thereof, or under any circumstances, 
which shall have rendered it necessary for such o wne 
“ or master to avail himself of the l>e$t assistance which 
u at thft timecould.be procured (n)” 

13. The Act enacts, *' Thai n$ owner or master of any 
“ gkipor vessel shall be answerable ibr any 'loss or damage 

■ w Which 


ffc) Usher (qui tam f )$c. v. Lyon, 
sPncAua. 

( 1 ) jhttrixm v. Mfkihbrn, 3 B. 

&, B< Me. and 6 B* Moore, p, 3tf7> 


(m) 6 Geo. 4.c. 107. s. 100, 

(n) 6 QfOt ' 4 .' ^ U5K*h*h* 
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u which shall happen to any person or persons whatsoever, 
«* from or by reason or means of no licensed pilot, or of 
“ no duly qualified pilot being on board thereof, unless 
** it shall be proved that, the want of such licensed or of 
« such duly qualified pilot respectively shall have arisen 
“ from any refasal to take such licensed or qualified pilot 
“ on board, or from the wilful neglect of the master of 
“ snch ship or vessel in not heaving to,, or using all 
“ practicable means, consistently with her safety, foj the 
,( purpose of taking on board thereof any pilot who shall 

* be ready and to take charge of the same (o)i n 

And “ nothing in this Act* contained shall extend or 
M be construfsl to extend to make the owner of any ship oi 
w vessel liable in any such case, for any loss or damage 
“ beyond the value of ‘such ship or vessel, and her appur* 
“ tenances, and the freight due or to grow due for and 
•* during the voyage wherein such loss or damage may 
happen or arise •(!>).” 

And it is also enacted, That no owner or master of any 
ship or vessel shall be answerable for any loss or damage 
" which shall happen to any person or persons whomsoever 
n from or by reason or means of any neglect, default, in- 
competency or incapacity of any licensed pilot acting in 
“ (he charge of any such ship or vessel, under or hi pnr- 
“ suanee of any of tbe provisions of this, Act, where and 

* so long as snch pilot shall be duly qualified to have the 
“ charge of snch ship or vessel, or where and so long as 
“ no duly qualified pilot shall have offered to take charge 
“ thereof (gh” 

And it is provided, “That nothing in this Act contained 
“ shall extend or be consigned to extend to deprive any 
“ person or persons of any remedy or remedies upon any ■ 
“ contract of insorance, or of any other remedy what- 
“ soever, which he or they might have had if this Act had 
“ not been passed, by reason or on account ojf the neglect, 

■ : defedt, 

(o)GGco, 4 , c. 125. 5. 53. , (p)ld, reef, 54. {£) Id, «&.${•' 
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“ default, incompetency, or incapacity of any pilot duly 
“ acting in the charge of any ship -or vessel, under or in. pur- 
“ suance of any of .the provisions of this Acfc or by reason 
“ or, on account of no pilot, or of no duly qualified pilot 
" being on boatd of any such ship-orvesstd*, unless it shall 
“ he proved that the want of a pilot, or of a duly, qualified 
“ pilot, shall have arisen from any refusal to .take n pilot or 
" a duly qualified pilot on board, or from the wilful neglect 
“ of the master of such ship or vessel, in not heaving to, 
" or using all practicable menus consistently with the safety 
** of such.ship or vessel, for the purpose of taking on board 
" any pilot who shall be ready and oiler to take charge of 
“ sucli ship or vessel (r).'* . . * 

If is also provided, that no pilot licensed under the Act, 
who shall have executed the bond* therein directed, and 
shall be piloting within the limits ‘specified in his licence 
any ship wbich-he shall be duly qualified to pilot, or be 
piloting in the absence of a duly qualified pilot, shall be 
answerable in damages to the party aggrieved hey end the 
amount of the jtouulty spr rifled in tlw IjoihI, and tin- pilotage 
payable to him in respect of the voyage on which the ship 
ahull be, for tmy loss or damage happening by his neglect 
or want of skill (s). 

There was a decision in two cast's by the Com! of 
Common Pleas, upon the oanetruetiou of the 30th section 
of the old Act; the decision was, that the owners of ships 
placed under the eoutroul of pilots in pursuance of the 
Act, were not answerable lor damage douc to other vessels 
by collision, in the river Thames (t). The language of the 
present Act appears to have been adopted with a view to 
talte a way,, the occasion of the doubt which existed in those 
twacaseu. , . , 

‘ There was, however, a decision to the contrary/ by Sir 

. . . .. William 

frj € Oce. 4.C. 125. s. 56. I goCTrship. ) Taunton, 3y8. ll«fcA*e 
(*) M. wet. 57. j v. Btmjkid. Id. 309. 

(t) Benrnt v. Motto, n. Portu~{ * 
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Wil&im Scott , in a prior cose of a foreign ship, reported, 
l Dodson Ad. Rep. 467, which is not quoted or noticed in , 
either of these two cases, and in which the Act of. Par- 
liament is not mentioned, though it can hardly have been 
unknown to that very learned Judge. 

It should be observed, that, the 55th and 56th sections 
of the last Apt, mention fee neglect, &c. of a pilot. dply 
acting in fee chaige of a ship, under or in pursuance of any 
of the provisions of that Act. The » words of the ,30th 
section of fee 5® Geo. 3. c. 39,, are *' a pilot i«keuo,n board 
of” , But it may he doubtful, whether for the purpose of 
the question that is now to be mentioned, this difference of 
expression maybe, material. The question is, whether 
a ship is to be considered as under the management of the 
owners or of their seaunts, while she is in the charge of . 
a local pilot duly licensed or appointed under the authority 
of any other Act of' Parliament than this of the 6 th Geo. 4. 
as of a lhdl or Liverpool, pilot. Two casesi have been de- 
cided with respect to a Liverpool pilot, not easily reconcile- 
able with each other, in all that was said by the learned 
judges. J allude to the cases of the Attorney (general 
y. Case and others, 3 Price, 30a ; and Carrathen v. Si/dc- 
hottwm, 4 M. & S. 77. The cafe in the King’s Bench ( n ) 
was argued and determined in the interval between the 
argument and judgment of the case in fee Exchequer, (x) 
in which the judgment of the Court was pronounced by 
Lord Ch. Baron Thompson, after a considerable lapse of 
time. It may be inferred from the two cases considered 
together, that where the master is bound by Act of Par- 
liament, under a penalty to place his ship in fee charge 
of a pilot, and docs so cordingly, the ship is not to be 
considered as under the management of the owners or feeir 
servants, but when it is in the election or discretion of the 
mallei to take a pilot or not, and he thinks fit to tal$.e one, 

. • fee 

(v) Carrathen y.Sydeholhum, I (?) Attorney General v. Cm 

{ % otlwn. ■ . i 
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the pilot so taken is to be considered as a servant of the 
owier*. To what extent, and under what particular circum- 
stances the master k thus hwijfr to place his vessel under 
the charge of a Liverpool pilot* may (in many cases at least) 
be considered as undecided* ^Tife case in the King’s Bench 
arose upon a ship recently arrived in the port of Liverpool, 
to which an accident happened before she had been moored 
in safety, whereby goods on board were damaged, and the 
underwriters were held answerable* The case m the 
Kxehequer arose on a ship outward bound, which had been 
at anchor for a ‘considerable time in the river Mersey, and 
was not proceeding on her voyage, add the owners wer* 
hold answerable. 

Under the 52 Geo. 3. it was held, (hat an action ibr 
a penalty could be brought Only in the county wherein an 
offence in the river Thames occurred C y)* 

This Would in many instances be very dtlHcult, and in 
some perhaps impracticable, and the inconvenience has 
been remedied by the last A*f, (z) which authorizes the 
action to be brought either in such county, or in .4 tiihtfescv 
or JjOftdon, 

(y) Bar far (qui turn.) r. TiUon % j (:) Sect. BO. 

;l M. & S. 429. r j 
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PART THE THIRD. 

OF THE, CARRIAGE *OF GOODS IN 
, 'MERCHANT SHIPS. - 


CHAPTER THE FIRST. 

' f 

OF THE CONTRACT OF 
AFFREIGHTMENT BY CHARTER-PARTY. 

l. ♦’TMIE contract by ehnrtcr-party, of vvhicb it inhere 
A intended <o treat, in t as 1 bate before observed, 
a contract, by which an entire ship, or some principal part 
1 hereof, is let to a merchant for the conveyance of goods 
on a determined voyage to one ot more places A ship 
may indeed be let for other purpose*, as to be employed in 
warfare, or the fishing, coasting, or other trade, tinder the 
entire management of the hirer ; or by way of mortgage, 
reserving at least a temporary right of management to the 
letter ; or one part-owner may let his share to unotber. But 
contracts of this nature do not form the subject of the pre- 
sent enquiry! 

The term chaiter-pdrty is generally understood to be 
a corruption of* the Latin words tkarta-partita (a')\ the 
^ ' two 


(a) Hargrave*# note on 
aap 

* Prt filer s trpitb de dmWt~partk y 
n&tta X* g?v«;» tile same, etymology 
roflhi^ word from Bocrm*, but with 
a dHIt-iour explanation. M It was 
^ fynncrly usim!,* says Boerim, 


tf in England and Aquitaine, to 
*f itducR <?owtmm' into writing on 
u a chart, divided afterward* ijfito 
**. two narta from top to bottom, of 
u winch each of the ^oatmcitug 
u pu rtics took ouo, which they 
placed together untJ compared, 
* li when 
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two parts of this and other instruments being usually 
written in former times on one piece of parchment, which 
was afterwards divided by asUlight lino cut through some 
word or figure, so $hat one part should fit and tally with 
the other, as evidence, of their original agreement and 
correspondence, arid to prevent the fraudulent substitution 
of a fictitious instrument for the real deed of the parties. 
With the same design indentation was afterwards in- 
troduced, antj deeds of more than one part thereby acquired 
among English lawyers . the name of indenturt, This 
^practice of division however has long been disused, smd 
that of indentation is become a mete form, 

i propose in the present chapter, to consider trie modes 
in which this contract may be made#, and to mention the 
usual stipulations contained in a clmrter-party, and some 
particular covenants, that have furnished occasion for the 
tlecisiou of a Court of Justice. : reserving the consideration 
of flu* goneml, duties that arise, as well out ofilie contract 
for conveyance in a general ship, as of this species of con- 
tiact, for distinct chapters hereafter. 

2. This instrument, when the ship in let at the place of 
the owners residence, is generally executed bv them, or 
fcomts of them, /and frequently by the master also) and by 
the merchant, or his agent. In a foreign port, it must of 
necessity, if it he by deed under seal, bp executed by the 
master only, and the merchant or his agent, unless the 
parties have an agent resident in such port, authorized to 
this purpose, by deed or letter of attorney under seal. 

I have before observed, that the execution of n charter- 
party by the master, although , said to be done on behalf of 
the owners? does not furnish a direct action, grounded 
* upon 


•* wfo<9* they bad occasion to know ! 

tbn terras of their contract/ 1 If i 
from (his account we are to under- 
.stand that the jonimact was. only 
once written, and th*> paper or 
parchment afterwards cut in two, ■ 


the practice mj$t linru been very in- 
convenient, an neither party could, 
in the absence of the other, toforna. 
himself of (he stipulation he had 
engaged to perform. 


H 2 
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upon the instrument itself, against them. This depend# 
upon a technical rule of the law of 1 England (b), applicable 
as well to this as to other liases, and not affected by the. 
mercantile practice of executing deeds for and m the name; 
of absent persons : the rule of the law of England being, 
that the force and effect,, which that law gives ,to a dot'd 
under seal, cannot exist* unless the deed he executed by 
the party himself, or bv another for him* in his presence, 
and with his direction $ or, ,iu his absence,, by an agent 
authorized to do so by another deed : and in every' such 
case, the deed must be made end executed in the name of. 
the principal (c). The agent indeed, either of tjie owner 
or merchant, may, and sometimes does, execute a charter- 
party, and covenant in his own name for performance by his 
principal, so as to bind himself to answer for his principal’s 
default, by force of the deed. ; And in an action to recover 
freight or demurrage, claimed m pursuance of a charter- 
party by deed, it has been held, the declaration must be 
specially framed on the deed itself { tl). If such a charter- 
party be made between the master and the merchant, in 
pursuance of which, goods are delivered to the merchant 
and his partners, the height cannot be recovered ,iu an 
action upon the case, brought by the owners against the 
merchant (e)* So if (he owner execute ,a deed to the 
merchant , containing the usual covenant, for a right delivery 
of the cargo, he cannot be sued by the mercliant for not 

delivering t 

it 1 ’ 

(h) Httfrtsm v. Jackson Si other*. ’ (d) Atty v. Parish % * B. k P, 

7 Terra Repv 20?. and Ifynhy v. New Itep’ 104 . But query of this 
Rttih Sr w}rffor,(thecawof n Am - decision a* fo an action brought bv 
tor -party) there cited. «md the parth s to the dote), 

( c ) If <h V, by a proper deed whether the dfectaratitm may not 
authorise i.B, to execute a bond be franwd in debt Vncraliy, H »<1 
or other dofld for him, B.vQ&ydo rhe deed given in evidence Sde 
this either *by writing ct II, IX by ihc ofnimon of Btfy/rty, 3 . in the 
A. B. hw attorney,” or by writing ca^e-of Tihon v, the li'armth Otis 
e * A, JB. te C. 1 )? provided he light O. 4 & C. 968, 

delivers the instrument an the deed fe ) $&frttk Sr anothtr v , AnthWy, 

of C.JD. Wilfa 4‘ amthrr v. Barkc } l M. & S. 573 
3 Eoat*l43. 
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delivering it, in on attion. upon the ease, grounded on the 
bill of lading signed by the master (/)* But where a charter- 
party under seal was made by the master in that character, 
with merchants who did not know that he was also a part- 
owner in the ship, as in fact he was *, it was held, that they 
might sue him and the other owners in an action upon .the 
case for a breach of such general duties a* were not, in- 
consistent -with the stipulations of the charter-party, such, 
as the not providing necessaries for the voyage, and em- 
ploying a negligent and unskilful master (g). And whether 
the instrument be under seal or not, an action at law 
grounded upon it must be brought in the name of the party 
to it, and not in the name of another, to whom he may 
have assigned his interest. And therefore the purchaser 
of a ship previously chartered cannot sue for the freight 
earned under the charter-party in his own name fAj* al- 
though payment to him will be u good discharge to ail action 
bi ought in the nama of the seller, at least if the purchase 
be made before the ship sails on the voyage (i ), In like 
manner, where goods were shipped, in pursuance of 
a charter-party made by the master with one Pmlridge, 
amf whereby he engaged to receive a cargo of fruit from 
the agents or assigns of Partridge, arid deliver the same to 
him or his assigns ; and upon the shipment he signed a bill 
of lading, stating the goods to have been shipped by one 
Strange, by order of Rovedino and Moores, to be delivered 
to the order of Moores, and freight to be paid according to 
the tenor of the contract of affreightment ; it was held that 
Moores could not maintain an action against the master for 
negligence in the stowing of the fruit (k). 

Another 

(f) JJurtfer v, Prinerp, 10 East, (i) Morrison v. Parsons, uh* 

376. * , ®u|»i*u * 

(g) LatHe v, Wilson $ 1 (k) Mwrfs v. at ft, & l\ 

3 B* & !i. 171 and 6 B. Moore, 415, New jiep. 411. £t does wot appear 

(h) BplitU v. (farcies, tu&ttst ? ^79* by tin' report whether the charter- 

The charter-party, uppers to have party was by deed or simple ccm- 
twen under seal- Morrison v. Par- tract; the declaration H 4 ems ftor tt> 
xo/ix v aT«uTitc»n f 407* Hie charter- 1 hare noticed the charter-party, 
party not under seal. * 

M J ‘ 



iG 6 FART Hi; CHAP- 1, — CONTRACT OF 

\ Another technical rule of the law of England, applicable 
also to the contract by charter-party under seal, should 
be noticed in this place- If a charter-party is expressed la 
be made between certain parties, m between A. and fi- owners 
<;>f a ship, whereof C- is master of the one part, ;a»d D- and 
E* of the oilier part, and purports* to contain covenants 
with C, nevertheless C- cannot bring an action in his. name 
upon the covenants expressed to he made with him, nor 
give a release of them, even although he seals and delivers 
the instrumentYO. But if’fche eharty-party is nut eapmsed 
ft? he made between parties but runs thus : This charter- 
party indented witnesseth, that C. master of the ship W. 
with consent of A. and 13. the owners thereof,, lets ihe 
ship to freight to E. and F. and the instrument contains 
covenants by E, and F. to and with A, and B. ; in this case 
A - And B. may bring an action’ upon the covenants expressed 
to be made with them ; although, unless they sea! the deed, 
they cannot be sued upon it (m). This latter therefore is 
the most proper form. 

3 . By this contract a ship is let for a/ voyage to one or 
more places : the freight is expressed to be a sum of money, 
for the entire ship, or an entire, part of the ship, or for each 
ton or other portion of its capacity; and this sum is again 
cither a gross sum for the whole voyage or voyages, or 
a particular sum fofr every month or week of the ship n em- 
ployment 5 sometimes also the freight is expressed to be 
a certain sum for every ton, cask, or hale of goods put on 
board, in which case the merchant usually covenants not 
to put on board Ws than a specified numtor of tons, casks, 
or bales; and where the payment is to be by the ton of 
goods, it is usual and groper to add, “ and &o in pro- 
" portion for a less quantity than a ton/’ as it was formerly 

decided 


{/) Scudamore v. f'aftdrtitfent, 
2 673. Zee Larci Etienr 

btirmtgfi's in Sferer v. 

Curfkm fy iiLhen* 3 'M. & S* $22- 
Snfter v, Jkidtfy, Cartbew. ^76. 


«Wjd j( 3 mrlqpv. Thirty, K, B. Easter 
Term, 7 Cw. 4. 

* (m) Cwker v ."Child , 2 Lev. 74, 
fcod »m TSiliy v*, Ctyrky, 3 Lev. 

' 1: 
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decided in a case where these words were omitted; that the 
owner could recover nothing for a hogshead (it). These 
variations in the mode of paying the freight have given rise 
to some questions and decisions on that article, which will 
be more properly noticed in the chapter on freight. 

4. The merchant, who lias so hired a ship, may lade it 
either with his own goods, or if be has not sufficient, may 
take in goods of other persons ; or he may wholly underlet 
the ship to another. By the French Ordinance, under- 
letting at. an advanced price is prohibited (0); a wise 
regulation, though not adopted by our law, awl perhaps 
not rendered necessary by the practice of our merchants. 
If it be necessary,: a clause may easily be introduced into 
all charter-parties to prevent the practice. 

5. The charter-party usually expresses the burthen *of 
the ship (ji), and by the French Ordinance it is required to 
do so ( q). A mistake in the amount of the burthen, may 
in some cases be prejudicial to one party or the othei . The 
French Ordinance provides that the master, who declares 
his ship to be uf a burthen exceeding the truth, shall 
answer the merchant in damages, but that an error shall 
not. be deemed Co exist, unless it exceeds a fortieth part ( r). 
According to Mo Hotf, if a, ship be freighted by the ton, and 
found of less burthen than expressed, the payment shall be 
ouly for the real burthen ( «), And if a ship be freighted 
for two hundred tons, or thcrealtoutH, the .addition of there- 
ahouts, says the same author, is commonly reduced to be 
Jive ton, more or less. Where, a ship was described in 
a charter-party, as of the burthen of 261 tons or there- 
abouts, arid the owner covenanted to receive at a foreign 
port, a full and complete .cargo, and the merchant cove- 
nanted to- load such full and complete cargo; the burthen 

, of 

* 

(n) Me* v. 1 farms, % Lev. 134. (q) Iiv, 3, tit. 1 , Ch 4 rte+partie$ } 

(0) liv. $ fr'jrtf. .art. 37. nrt, 3. * - 

(p) Set op this head Sfruccm it ( r) Liv, 3* tit. 3. fl*L aft, 4 & 5. 
« |*u\ & -num. 4* wL 14, in- (s) Mvtby, book" a. cbtp, 4. a. 8. 

dusiv*. • ’ ■ / ' 

* M ' 1 Md 
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of the ship thus expressed, was held not to conclude th<t 
parties, and the merchant was held answerable upon this 
covenant, for not having furnished a full cargo, although in 
fact, he furnished as many aa 2th tons, umi it appeared 
that the ship was capable of carrying 400 tons of goods of 
the description mentioned in the charter-party, the repre*- 
sentatiou of the burthen not appearing to have been fraudu- 
lently made (t)> ^ 

If, therefore, it is intended to confine the operation of 
a charter-party us to ibis matter, to the number of tons 
mentioned therein* or in the certificate of registry, care 
should be taken to do this, by $ome words properly suited 
to such purpose. 

In the statute limiting the number of passengers to be 
conveyed m a ship, and perhaps in some others, it is ex- 
pressly enacted, that ** a ship shall be deemed and taken 
“ to be of the tonnage described and set forth in her certi- 
M ficate ui registry ( u)” 

(>. The contents of this* instrument are varied according 
to the nature of the intruded voyage, or the will of the 
parties ; but the usual stipulations on the part of the 
owner or master, arc, llmt the ship shall be tight and 
sia.imch, furnished with all necessaries, fa > for the intended 
voyage, ready by a day appointed to receive the cargo, and 
wait a certain number of days to take it on board* That 
after lading, she shall sail with the first fair wind and 
opportunity to the destined pod, (the dangers of the* seas 
excepted) and there deliver the goods, to the merchant or 
his assigns, in the same condition they were received on 
board ; and further, that during the course of the voyage, 
the ship shall be kept tight u.xtl staunch, and furnished 

, ■ with 

(0 v. Fry, 2 B, & A. ' (r) If ii WM of health t>e essen- 

42/. fuii to <he jHirthrnmnrt oX the 

(u) 43 Geo. 3. r, 56. 55t ^ the voyage, it is considered ’*& a neres- 
cane of Bishop d* another v. Mat kin- surv document* Jjcvy v. Coster/ 02+ 
tosh 4- another. 2 li. & C. 55O, 1 *Si aritic, 2 1 a. 
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with sufficient men an<l other necessaries, to the best of the 
viewer's endeavours. 

The owner may indeed, and sometimes does, by special 
clauses make himself still further liable, and render himself 
Answerable in the case of accidents or misfortunes, which 
• otherwise would furnish him with an excuse. As in the 
case of a charter-party made with the commissioners of 
the Transport office^ by which the owner covenanted that 
the ship should be manned with a specific number of men 
in proportion to her bulk, and that the whole number 
should be constantly on board, and which contained a pro- 
viso t hot the commissioners should be at liberty to mulct 
and make such abatement out of the fillip’s pay, which was 
a fixed sum for is months, as thc 3 T should think reasonable, 
f< upon thfc loss of time, breach of orders, or neglect of 
“ duty by the master, or from the ship's inability to execute 
** or proceed on the service on which she might be employed > 
“ being made appear:” It was held that the commissioners 
bad a right to make an abatement, a service to which the 
ship was ordered at iluebec, having been delayed for 
a considerable time, from want of mariners, although the 
want was occasioned by the death of some of the original 
crow, who had died of the small-pox in the course of the 
voyage thither, the desertion of others at that place from 
fear of the distemper, and it "was impossible to proem e a 
fresh supply of hands during the time. (y). 

On the other hand, the merchant usually covenants to 
load and unload the *diip within a limited number of* days 
alter she shall be ready to receive the cargo, and after 
arrival at the destined port ; and to pay the freight in the 
manner appointed. Frequently also it is stipulated that 
the ship shall, if required, wait a further time to load and 
unload, or to sail with convoy, for which the merchant 
covenants to pay a daily sum. This delay, and the pay* 
mont to be made for it, are both called demurrage (zj. 

Sometimes 

(tf) JictittiQ'i v. S hank Sc others , J (z) Tlio master of adiip brought 
3 Bast, 233. iui action to recover a coui|H , nsdtio& 
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Sometimes also particular clauses are introduced in favour , 
of, the* owners, to take away their responsibility for em- 
bezzlement of the master, or other matters, for which they 
would otherwise be answerable* 

6* b. J t is usual also for each of the parties to these con- 
tracts to bind himself, his heirs, executors and administra- 
tors ; and the owner or master to bind, the ship and her 
freight; and the merchant the cargo t#be laden; in a pe- 
cuniary penalty for the true performance of their respective 
covenants ; this is commonly done by a clause at the end of 
tire instrument. Such a clause w not tire absolute limit of 
damages on either side ; the party may,. if he thinks fit, 
ground his action upon the other clauses or covenants, and 
may in such action recover damages beyond the amount of 
the penalty, if in justice they shall be. found to exceed it ( a ). 
Ou the other hand, if the party sue on such a penal clause, 
he cannot m effect recover more than the damage actually 
sustained. 

7. But although the ship and freight are by the terms of 
a charter-party expressed to be bound to the performance 
of the- covenants on the pari of the owners or master, und 
this is conformable to the maritime law ; yet, as 1 have 
before observed { b), there does not appear to be at present 
any mode of obtaining in this country the benefit of the 
security of the ship it&clf in specie, for the performance of 
such a contract made here. 

Neither in this country does the clause whereby the 
merchant hinds the cargo, give to the owner a hen o;i the 


cargo 


in damages for the detention 
hi* blnp beyond « reasonable tunc 
Jar thr iMimy of her cargo in the 
port of Ijwdon, and declared aifco 
generally iuv demurrants It mtu 
held, that Mich uu action Oos/Jd not 
1 , be maintained by the master, what- 
ever right the owners might have 
' , to sue in their own name*. It does 
aot appear by the report whnt were 


the terms of t^c contract, under 
whioh the cargo had been brought, 
nor in it distinctly aliedged that 
there was uuy written contract. 
Brountker v. ticdU, 4 Taunton, l* 

(a) liarrwn v. Wt'ighl, 13 Eat»t, 
343 

(tf) Ante, part a. chap. % sect 5. 
page 93. 
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cargo ibr any payment for which he might not detain.it in 
the absence of me h a clause; so that with ns, the clause 
is wholly inoperative. This will appear by the decisions 
that will be presently cited. In the cases where a lien is 
allowed, it is not derived from this* clause, blit either from 
me general principle of law, or some special contract. 
Where it depends upon the general principle of law, it is 
confined to the jpeoific chattels or some part thereof, in 
respect of which the payment is claimed ; and, conse- 
quently, goods actually brought by a ship cannot be de-* 
tained for a breach 1 of a covenant to furnish a full cargo, 
nor for deihurrage (c). nor for pilotage or port charges, 
although the freighter may have engaged to pay them (d), 
A lien may be extended further, or wholly excluded by 
particular contract, or. special circumstances. And the 
word in its proper sense in the law of England, imports that 
the party is in possession of the thing which h*> claims to 
detain. Where there is no possession, actual or con- 
structive, there can be no lien. 

I will now cite the authorities before alluded to. Two 
. persons who were factors birfed a ship of' one Paul, at the 
rate of 48 /, per month, and executed a charter-party, by 
which the goods to be pat 0x1 board were made liable to 
him, aud they bad power to appoint the master or mari- 
ners, * Some merchants in the West Indm loaded the ship 
with goods, and allowed the factors yt per ton for the 
carriage. The factors who had thus chartered the ship 
in their own name, became bankrupts. Paid instituted 
w suit in the Cour v t of Chancery, to compel the merchants 
to pay him for the hire of the ship, insisting that they were 
liable to tlo so l>y reason of this clause in the charter- 
party. But the Lord Chancellor HardfHrke; decided that 
he should recovered* them no more than they had engaged 
• to, pay the factors for the height; and that they weie not 
liable to make up the deficiency to him. His lordship 
‘ ■ -‘observed, 

(c) Pftiltps x. Kodkf 15 .East, j (d) Tuitb vl Bast India Cam- 
647- 1 4 hi & A. 630 . 
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observed, that by the general law, the cargo is liable Uf 
pay the freight; but that iu this case, the 4 8 /. per month, 
was improperly termed the freight of the goods, being 
rather the hire of the ship; that the factors had made 
tin agreement with the master on their account, and not 
on the part of the merchant, and therefore the merchants 
were not liable ; otherwise they would be in the hardest 
case imaginable, for tfiey would be liable to any private 
agreement between the occupier of a ship and the original 
/nvners of it " A person, said his lordship, that Jets out 
“ a ship to hire, ought to take care that the hirer is a 
** substantial man, it is his business to look into this; 
“ and if the persons who hire are not competent, the master 
*' must suffer for his neglect. Whatever hardship, there* 
“ fore, there may be on the one hand, to the person who 
“ lets out to hire* the hardship is much greater on the 
“ other side .* and what gives additional weight to the mcr- 
" chant’s eu>c, is the great convenience this gives to trade 
“ in general fej/’ 

An entire ship was chartered for a voyage out and home 
and by the terms of the charter-party, the merchant cove- 
nanted to pay for the homeward cargo, at certain rates per 
ton, on delivery of the cargo at Liverpool, by bills at three 
months ; to load a full cargo, and to pay demurrage ; and 
ho hound tin.* goods to the performance of hi;% covenants. 
The Court of King’s Bench decided, that the owner could’ 
not detain the goods, either for the freight of such as were 
put on board, but afterwards relanded by compulsion, or 
for dead freight, or for demurrage (j\ A bill was after- 
wards hied in Chancery for the purpose of obtaining a de- 
claration, that the ship-owners v^vo entitled to a lien in 
equity, but the Blaster of the Rolls, Sir William Gm/tf, 
dismissed the bill ; in the course of his judgment, his 
Honour said, “There can be but one right construction 
“ of the clause, and if it could be said that the Court of 

“King's 

(c) Tuvl h y 2 A tkinS; 0^1 . } (f)Rirhy\.Gfothto>u i % ! S\ & 

S. itOfy, ‘ < 
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u King’s Bench had ill construed it, this is not *a Court of 
* f Appeal in which their decision, can be corrected. It was 
** asked what effect the clause could have, if it gave no lion 
u either in law or equity, A court of equity is not bound 
“ to find an equitable effect for a clause, merely^because 
u the construction, which a Court of lav has put upon it r 
“ would leave it inoperative. In truth, it has been copied 
u from foreign charter-parties, with very little consideration 
*'* of the effect that might ;be allowed to it by the law of 
** this country* , l think it very probable, that in other 
" countries it Would have the effect of entitling the ship- 
^ owner to retain the cargo for every sort of demand that 
could accrue to him ufoder the charter-party (>}.** 

By another charter-party, containing the same obligatory 
clause, m entire ship was let to freight for a voyage out 
and home, at a dehuite sum, payable by instalments, in the 
progress, and ut the end of the voyage. The CV irt of 
Comm6n Pleas decided, that the owner could not detain 
the goods for the payment of tliis money (h). Jr* e;u h 
of the two last cases, the goods belonged to the charterer 
himaelf, who had become bankrupt. The last of them v/:»s 
decided upon consideration of the nature of a lien, as bung 
a right to detain something, of which the party claiming* 
the right, has already the possession ; and as the entire 
ship was let to freight, the merchant-charterer was con- 
sidered to be the ow ner pro tempore, and the goods onboard 
to be in his possession, not. in the possession of the owner 
■who had let out the ship (k l 

it has however, been since decided, that although by the 
language of the charter-party, it. may he expressed that the 
owner or master lets the ship to freight, this phrase does 
not necessarily import that the possession of the ship is 
given up to and taken by the charterer, And the result 
of the decisions seems to be, that this must depend upon 
* ‘ ' ■ the 

(g) OluAttiAe v, Builty* 2 M<+- j (h) Huff on Bragg , y Xapn- 

rival*, 401, * | tor, 14. a Mnr^hnil, 339. 
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the teams of the instrument taken all together, or upon the 
purpose and object-of it. 

> , Thus, in the case of a ship let to the Commissioners of 
the Transport Board, it was decided, that the possession 
passed to the King during the term of service? hut this 
was held, to result rather from the nature of the' service in 
which she was engaged, than froia the terms of the in- 
strument fi). On the other hand, in a case wherein it 
appeared that, by 'the instrument of charter-party, the 
owner let, and the freighter took the ship to freight on 
a voyage from Miramrfii to L ivirf/oot; and the owner 
covenanted that the master should sail with the vessel in 
.ballast from H/nefds to MiramieJsi,' and there receive from 
the freighters a full cargo, and proceed therewith to ijver- 
'poo/., and there deliver the same to the freighters ; and the 
freighters covenanted to load the ship and pay freight for 
the goods *it certain rates, and that such freight: should be 
paid upon sa fe delivery o f the cargo, part in cash, and part 
by bills ; thut a cargo was laden, and a hill of 1 lading for 
the same signed by the master, for delivery to order Or 
assigns, he or they paying freight as per charter -party : 
The Court considered the two covenants for delivery of the 
cargo and payment of the freight, to denote concomitant 
acts; and upon that ground, adverting also to the form of 
the bill of lading, held, that the owner was not obliged to 
deliver the cargo without being first paid, or satisfied as to 
the freight (ft). 

In a -subsequent ;case of a charter-party between a ship- 
owner and merchant, the owner granted and to freight let, 
and tbe wefdaant took and to freight hired, the whip for 
the voyage. The owner covenanted tha t the, master should 
receive on board at London, goods to be sent alongside by 
'• -the charterer, and deliver them from alongside at New- 
■femndkind, according to bills of lading there receive, and 

deliver 

■ •'•if a ) Trhidif House v. CMt, | (k) Yates 4 anoihrrh. Railston, 

4 M. it S. aii£). J a B. Moor*, 394.rmda Taunt. 293. 
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deliver ftt Dcmerara other goods, in like maimer ; and there 
in like manner, receive other goods/and deliver them in the 
Ixmdmt Dock, according to bills of, lading ; und that the 
ship's boats should assist in loading and unloading, $o as 
the exclusive duties and operations of the ship should not 
he thereby impeded. In considerntiouwheieof, the charterer 
covenanted to send and take goods from alongside, and to 
pay for the freight and hire of the ship for the voyage, 
2,0oo i. with primage, &c. one quarter part thereof on deli- 
very of goods at Neufouhdfamh by good bills ut Co days 
sight, on. London t and the- remainder by good bills at 
two months date from the day of the ship's, report in- 
wards, at the port of Laudmu The voyage Was performed, 
and goods of the charterer, and also goods of third persons 
brought from lhmtrara, under the hills of lading $ the 
latter being deliverable to the consignees on payment of 
certain specified freights therein mentioned, which flights 
the defendant received ; no bill for the three-quarters freight 
per charter-party having been given or tendered to him, 
and a bill for one-quarter given at Nt zrjmndlnud, having 
been dishonoured: The Court held, ( Dai/ai. C. .1. dis- 
sentiente) first, that notwithstanding the words of grant, 
hiking the whole charter-party into consideration, the pos- 
session qf the ship did nor pass to the freighter,, but re- 
mained in the owner ; and that as the freight per charter- 
. parly was. to be paid to him by good bills, prior to the 
delivery of the homeward cargo, he had a lien thereon for 
•such freight ; secondly, ■ that he had a right to receive the 
freight per bills of lading from the consignees, and had 
, a like lien ou such freight when bo received ( f). ■. 4 
• , . ..Other questions of lien for freight have arisen, and been 
t decided oh charter-parties riot containing the evjiression of 
letting or taking to freight,, which may he properly noticed 
. in this place. A charter-party contained covenants on the 
, part, of the master, to proceed to the appoiuted place, there 
■ ; .. ■ receive 

• . ( 1 ) Ckeistk v,. bmk, a B. k B. 41c, and 5 Moore ai 1. ' 
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receive a full and complete cargo, and proceed therewith 
to, and dobvt-r the same at, the place of destination, agree- , 
ably to bills of lading, that should be signed for the same, 
and covenants on the part of the freighter to furnish a full , 
and complete cargo of certain specified goods, and to pay 
for the freight and hire of the ; vessel for the voyage, at 
certain rates per ton of the different, goods, the said freight 
to be paid part in cash on the day the vessel should be 
reported inwards, and the remainder by bills at two months 
after date from the day on which tlie delivery "should hi? , 
completed; the master having signed bilb of lading for 
delivery of tin* freighter’s goods to order or, assigns, ho 
,QX they paying freight a,s per charter-party the Court - 
held, that the owner was not bound- fo deliver the (goods of 
•the freighter without being satisfied as to tlie entire freight, 
payable according to the rates mentioned in the charter- . 
party (w ) ^ 

In another case, in which by the instrument of contract, 
the owner covenanted that the commander or some other 
person in his stead, . should receive and, take on board the 
goods of the freighter in hondoa* and sail to Madeira, 
and receive and take m board other goods there; that 
from thence the ship should proceed to Madtm and .Qs*/- 
cutta, and there the commander should driver the goods, 
and receive and take on board other goods ; and then the 
ship should proceed to t htmdtm, and there the odmraandei 
# should deliver the latter goods the freighter covenanted , 
to pay for the freight and hire of the ship for the voyage, ( 
at the rate of 14/. per ton on the Kgi«tert^l tonnage, and 
?L lo v pereTCat|>nma^e on the amount ,of the freight, . 
and that Urn freight and primage Ami Id be paid os follows; , 
rin. 500/, in cash at the expiration of six months from llu? 4 , ( 
date of tlie charter-party ; a moiety of the remainder, by 
bills at two mouths after date, from the day on which the 
slap should arrive iu the Thames on her return from her 

* . voyage, 

(m ) Tuft <$ o!hm v, Mvl, 2 1} M wore, urn? Tautosn, 2# tu 
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‘ voyage, and the residue by bills at four months date from 
the same period. The owner further agreed; that such 
passengers as might be required by the freighter, should be 
conveyed in the 'ship, tod that all the cabins exceptone, 
should be for thte benefit and at the disposal of the freighter* ■ 
The freighter agreed to send goods alongside the ship, and ‘ 
to receive them from alongside 1 ; and there was a special 
clause, providing that the freighter might appoint a petpon .1 
to go out aijd henie as supercargo, and to take upon him* ■ 
self the authority of the commaader in thestowage of the 
cargo; but not to interfere with the duties of the com- 
mander 'in any other manner, without his leave. The 
Court of King’s Benoit, in deciding that tile owner of the ■ 
ship had the possession both of .the ship and the goods for 
the voyage,' and dJtiea on the goods for tlie stipulated hire , 
of the ship, (there being nothing to show that the delivery 
of the goods was to prapede the payment of that hire in 
cash and bills, as provided' for by the deed) alluded par- 
ticularly tff' the clause thdt l >havfe last mentioned, ob- 
serving there was not any ode act to he done on board the 
ship by the freighter or his agents, except (he stowage of 
the goods, whiph was specially provided for ; and tliat this 
special provision as well as the clause relating to the cabins, 
would have been unnecessary, if jt had been intended that 
the freighter should have possession of the ship 5 because , 
in that case, he might stow and place goods and persons 
as 9M where hd himself should choose, unless restrained;, 
by some special'contraet on his part (n).' 

From the case^tast cited, and also from that of Ckrktk ie 
v. Lewh, it appears that the right of lien for freight, does 
not absolutely depend on a particular covenant to pay cut 
delivery of the cargo; whereby the payment and delivery 
are expressly made concomitant acts, as was - the case in ; 
Yates & &mhtr< v, Railtbn, before quoted,' and also ift 
'V' ^subsequent 

• ’ ’ ■ ’ ' ■ IF 

, , (n) Sayittf v. Ompion, 2 B. fp A. 503, 

■*' 1 ’ ■ f ’ . i 1 ’ ; . t *■ 

■■ N . ■ 
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a subsequent case of’ Faith v. East India Company (o)t bat, 
thafthifi right may exist, if H appears from the instrument 
io any way that the payment is to he made in. cash or bills, 
j^efojre or at the delivery of the cargo, or even if it does not 
appear that the delivery of, the cargo is to, precede such 
payment The cases, also shew, that the goods of the; 
charterer may. be detained, not only for freight properly «o 
called, but also for a sum, agreed to be paid for the use and 
hit* of the ship, although the goods of others laden on the 
ship, cpn only be detained for, the sums that they may have, 
agreed to pay to the charterer, oy that, may be mentioned, 
hr the bill of lading, and that the bankruptcy of the 
charterer, or any assignment or pledge made by him of his 
goods, does not deprive the owner of his right (p). 

In the discussion of some of the dies, an argument 
against the right of lieu was advanced from the circum- 
stance, that a large cargo cannot be delivered from the 
ship all at once, to'whifh it was answered, that the master 
might land the goods at. a whkrf, and detain them there. 
And in some of the cases* it appears that the goods had 
been deposited in pursuance of an Act of Parliament, in the 
East India Docks, or tin.- warehouses of the East India 
Company, and notice given to detain tho goods or their, 
proceeds for the freight, by which the, lien, of the owner 
was preserved, the Company being under such circum- 
stances considered as the agents of the owner for tins 
purpose. 

Before I quit this subject, I. should observe, that where 
the payment is to be mode by approved bjjls, if the owner 
object to a bill delivered to him, but afterwards negotiate 
it, he thereby loses the benefit of his, objection, and his 
right to detain the goods (ij). 

In all maritime transactions, expedition is of the 

utmost 

{«} 4 A. &• A. 630. | (g) Ifawmtle &. mother, v. Fat- 

(p) Faith' v. Fast India Com* 4 ran, 3 B, &. A. 497. 

pu>y, 4 n, h a. (130. 1 
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utmost importance, tor even by a short delay, the season' 
Otr. object of a voyage may belost. And therefore if either 
party is not ready by the time appointed for the loading 
of the ship, the other may seek another ship or cargo; and, 
bring an action to recover the damages he ' has sustained . ■ 
Nay, according |6 Molloy, even if part- of 'the lading be, 
put on board, and the merchant cannot furnish the fcefcrdue; 
the-ownej may smnul the contract, and lade hiS-shipwith 
other goods/ r) ; but. the same author adds, that' it ia by' 
no means prudent to do so without good reason and do-" 
liberation. And notwithstanding this opinion of the author; 
who here alludes to u/contract for an entire, lading, I- ap- 
prehend the, owner has not strictly a tight to annul the. 
contract, or to take other goods without the, merchant’s 
consent •: lie certainly ought not so to act, if the merchant 
is a responsible ptrson ; for he -will have a right, to sue the 
merchant upon the covenant for a deficiency in the cargo, 
and therefore it seems reasonable that the merchant, upon 
ythom the loss arising from the deficiency will fall, should 
have the right to take the loss upon himsblf, and order the 
ship to sail. And accordingly the French ; Ordinanoe directs 
that, if Jthe ship be freighted by the great, and the merchant 
do not furnish a full lading, yet the master shall not with- 
out his consent take in other, goods to complete the lading, 
nor without accounting to him for the freight of stick 
goods (s) ; which -direction is consonant to general prin- 
ciples of law; for the hirer has a right, to use the thing 
hired in any maimer most agreeable to himself, not differing 
from the purpose fot which it was Jot to him, And ift this 
particular case, the sale of the merchant’* goods may be 
prejudiced by tailing other commodities to the- market; 
for which he has destined them. But on the otberhand; 
if 'the merchant 1 is known, or reasonably' suspected, to have 1 
become insolvent, the owner will incur no risk of damages 
-by 

1 i '* ' ' *• f >t 0 ’ * 1 , ’ ' 

(r) Motfoy, bodfc 2, dwp, 4, [ ($) Liv, 3. tit*. 3, Frtt, urr, % 

«ect. $. Foltuf f, CMjurtP-paitio, miuu ao, 
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by taking ©the* goods to secure his freight. And he should 
nottrust to a supposed lien upon the goods actually ladfen 
as'« security for the loss he may sWiaaft from die want of 
entire cargo. • ’* • ■■■ j • 

g. A charter-party* like every other deed* ■tahekHik'efftk 
and operation; fromtheday on which >f ^e sealed and de- 
livered, and not^frdm the day <m which it bearsdate/ if 
different from 'the >day of the delivery, sinless theire be 
words of - reference to the tlaypf the date. Apd*tberefbre, 
where by e charter-party dated the #th day of October; but 
not delivered tiU the a8t.h of October;, One party covenanted 
to pay a moiety of the value of ad the com " which theu 
"■ was, and thereafter should be, laden on board (he ship,” 
it was held (hat he was hot liable td pay for any pornthat 
was not ready, mi board the ship o» v of fifier thy a8th of 
- October. In fact, the cord was cast away between the'pth 
and .the s8fh of Qhtober (t). • • •' 

1 0. The word “ da#sj* used aldire in' a danse of demurrage 
for unlading in the river Thaniet, is said to he understood of 
working days only, and not to comprehend Sundays or 
holidays, by the usage among merchants in Jjondtm (u) \ 
but it is touch better to. mention working, or rttnnir t g days 
expressly, according to the intention of the parties ' 

The usual clauses purporting, that & is emseumted and 
agreed by and between the parlies; that a specified number of 
days shall be allowed for loading and unloading; and that 
it shall be lawful for the freighter to' detain the vessel for 
those .purposes a further specified time, on payment of 
a daily sum, constitute bcontracton the part of the freighter; 
that he will ant detain the ship for those purposes beyond 
the two designated’ periods ; and if he does- so detain her, 
he i» liable td ait action on the contract, in the form adapted 
to the nature of the instrument (r). : If a ship be so de* 

' tamed, , 

.*■ £0 r, ffickt, ©re, 

• •W3*,'"‘ ' /■ ■ 

vbrftfrfw v* Jfothergft 

& R«{nt), N* P. €&*«*«, i2i, 


: ‘Sbaiffij ( ( >'■’ fk) iBtanJfait v:\t$nch'i *3 
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taiued, the daily rate of demurrage mentioned in the charter- 
pa%v wiU in general he the measure of the damages to be 
jprid, butil; b oot the absolute or necessary measure} more 
or less may be payable, as justice may require, regard bri»% 
badto the expeace and loss incurred . hy, ithe owimr j *ucP 
the amount must be deeded by a jury, if the parties cannot 
agree ($)• ■ And where the - time is thus, expressly nsew- 
tajned and limited hy tbe terms- of the contract, the inetv. 

’ chant will bp liable- to an actiph for damages, if the thing 
be not done within the' time, although this may not be at- 
tributabie to v any fauit or omission On his part i /or he hm 
engaged that it shall be. done. If the merchant is the author 
of .delay; ■by, which expences are afterwards occasioned, 
those , expences will fall upon him fx). Many weasels are 
now obliged by law to unlade at particular docks in the 
river Thames \ and,, in many cases, - the -law -allows the im- 
porter to warehouse his goods at 1 such dorks tor a certain 
time, under , security given for payment of the import duties, 
instead of removing them into his own custody, and dis- 
charging the duties immediately ; which is often a nuttier 
of great convenience to the importer, and has become the 
usual practice. , It hex sometimes happened, from the great 
resort of Wessels.to these docks at particular seasons, that 
considerable delay ha* taken, place in tire unlading, espe- 
cially where tliegoods were to be warehoused : and it has 
been questioned whether the merchant should answer for 
such delay., , And according to the principle' above laid: 
down, it has . been, twice held, that he must, answer, by 
_ teuton 0$ the terms of hk ■contmotv- -Gar, two occasions, 
sofa? stress was .laid m the oircumstantso of warehousing 
tbh goo4«i. it being understood that- if the - importer had 
Chosen .to,toke # jM&. fyoto the docks . iinmedi^ly,;i#hn de.. , 
lay.-wpuld not. have happened f a/ Onitoothm; occasion. 




,{y) Momem ft XkU. 

($) Tttf AngehOju, Marfa ) 
X Bockim's Adm* Beports ; 382. 
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1 this circumstance does not seem to bare been noticed (b$, 
•The general rule appears to be, that if the merchant cfl*s« 
\Wknt to do a particular act; which it becomes impracticable 
|jfor him to do, he must answer for his default, unless the 
*ct be or become contrary to the law of his country, such 
as a trading with aa 'enemy. The merchant, ■according to 
the language of hord EUenboraugh (c ), u is fcheadventUrer, 
“ who ohalks out the voyage, and is to furnish at all events 
“ the subject matter out of w)uchihefreight is to accrue.” 

. And upoin this principle it was held; that a merchant who 
had covenanted to furnish a cargo at Gi6AUtdt, within 
a limited time, but was prevented from doing so by a pro- 
hibition of intercourse with that shore on account, of an 
infectious disease, was answerable in damages to the 
owner. Ibis subject will be more fully noticed in a fol- 
lowing chapter ( d ). ' But on the other hand, where, by 
the terms ofvthc contract , 1 the merchant was to be allowed 
the usual and customary time to unload the vessel at her 
pore of discharge, it was held that he was not answerable 
for a delay of this sort, although great part of it was 
owing to his election to warehouse and bond the goods ; 
that appearing to be rae usual practice with regard to 
cargoes of the like description (e). The saints, law was 
laid down with respect to a consignee of goods sent in 
a general ship without oiiiy stipulation on this subject ia 

the WU of lading Y/). ' *■ -; 1 .' 

" Demurrage, pitperly so called; arises out of the terns 
of Some oontract i if a ship be improperly detained by the 
merchan Vthe owner may in Some cases have a special, 
claim to damage in the nature of demurrage, Dei«y% 
occasioned in onecase by the necessity of obtaining a special 

i . A *. .. 1 order 

• ' m- • 

(A), Rm4vR v. Imoh, i.Camp- , (<:) Rtdgqrty. Evrrtxlen. 3 Cansp- 

.V ,A . foci), 4^3* ■ “ 

' “ {*•)' bufhir, v.'-'Jivdgm. \t Bl. ' 'ffyHiirvMrv.Ualgd w?. af ahip- 

.fcts.s Py- _ v • u 1*4.48$. •' • 

. ,{&%', ti ,<>f'ihU part, «n 'I ' '' i‘ ■ 1 ' 5 

the contracts, 4(0* 1 ■ 
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order from government for the landing of goods (g), and 
itfanother cEsej.by the refusal of Custom house •officers to 
-.allow' & part of the cargo to be taken out of thtfahipfA), 
’ -have been considered as improper detentions ; but the owqm 
has no claim of this sort tor a delay occasioned by wr 
■ koztik occupation of the destined port, although . after such 
. delay, it may be found expedient entirely to. abandon the 
voyage, and thereby the whole employment. of^tbe ship 

. becomes unproft table f O' , ’ , > , 

‘ Words have been sometimes introduced into'the.margia 
of a bill at biding, importing that the goods should He 
taken out of the ship within a certain time, or that in de- 
fault, a certain sum per diem should be paid for every day 
aftorw-iutls; in such cases it has been decided, that the 
person claiming and receiving the goods under the bill of 
hiding, is answerable for this payment ; and this, although 
-ha may not have received notice of the arrival of the ship 
within tb^ time, for it is his, duty to inquire for and watch 
the ship’s. arrival (k}\ or, although the bill of lading not 
having arrived in time,, the merchant expecting the goods, 
may hare demanded, and the master may have refused to 
deliver them without the production of the bill of lading, 
or of> aaaudemuily, for the„ma»ter. had a right to insist on 
tins ( 7 ,); and if the consignees chow to warehouse their 
goods under bond for payment of the. duties, in which case 
they can by lavr be landed only at some particular dock, 
and by reason of the crowded state of the dock the ship 
is> obliged to wait several days before the delivery can coxn- 
-.mencte, the shippers must pay for the delay according to 
, ‘.^the terms of the bill of lading (mj. 

1 ; -The payment of demurrage , stipulated to be made while 
a ship is wjptrogfor convey) ceases as soon as the convoy 

(a) ttiltv.Uk, l Startle, U *• («) Honnaa v. Clarhe Metiers; 

. (h) .Bemy v. E% i#»w, 4 Camp- Sam v. M<mt 4 fothtr», ,4 Campbell, 
toil, 131. ■* igpandi6i, 

( i) JJddard v. Lopes #' another, (!) Jenson v, Soli/, 4 Tnjimnp, 5a. 

w> Jsast, 536. (w) Iwv, Fatefy3Tu4mua,387. 
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is >ready to depart; and such payment; mtiptilatod to be- 
made while a ship is waiting to receive to cargo, ceases*- 
when the ship is folly laden, and, the necessary clearances- 
ar&obtained, although the ship may in either case happen 
to be further detained hy edverse Winds or tempestuous . 
weather. And ,if the.thip bps once set^ail and'; departed*) 
but is afterwards, driyen back into port/ the chum »f de*- 


galleyand the Beak: galley .Were, hired by charter-party, 
for a voyage from Leghorn to. several i. potto in the Medi- 
terranean, and from theptje to London, audit was stipulated, 
that after receiving their cargo at the ports in the Jfed*- 
.Urranem, they should sail directly for txibrahar, and there 
remain nntil some convoy should then next present from 
thence, bound either for' Xjfbpu or, England, and sail with 
such convoy .either for Lisbon or London, and if the convoy 
should n6t proceed directly for England, should remain , at 
Lisbon until some, conn>y should present from thence for 
England, and then, sail with such convoy; add if the con- 
voy should uot go into the Do^m, then they should wait 
at the first port they should make in England, for convoy 
from thence to the Dwrai and the merchant,* covenanted 
to pay in London, HI. per day for the Swallow,- and 7 A per 
day for the Beak, for each day that they aimuld, wait vok 
convoy at, Gibrakri, Lubon, or elsewhere, daring the 
v.oyage> above the space of twenty days in the whole, during; 
which twenty, they were to lie atthe charge of the,^ 
commanders. '/ The ships having received their lading, 
sailed for Gibraltar : ,pn& arrived there onfbfe Iitfa pf March 
1708. On the «gih , of passed 

by Gibraltar, but refused to take them under his convoy, 
haying appoi uted Captain, Moody for tliat purpose. On 
the 37th of September,, Captaih itfowfy arrived at Gibraltar ; , 

■■ ' '• ■ , *■ ’■■‘ v ..." ,#hd 


mnrrage^s not thereby : tovtved, Thtb appears by the two r 
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and staid there till the 6th of October, on which day the ' 
ships, after having waited 348 days; sailed with hire for 
Jbkkoui arrived there with him on the 16th of the same 
JBBwrth. and staid with him there till the 14th MJJotiemberj 
retd then, sailed with him for ; Eng&ntii ahd arrived with 5 
him at JFh6woaihon the std of iiferew&ef and there tbeTwo 
ships waited till the. iijdfi of January, ' when they sailed' 
from thence, and Joined Captain Moody at Plymouth, he 
having previously left tafawuth, aud pUt'into Plymouth' •. 
and sailed .with him to the Dorns ; and ultipataly arrived 
in safety at hondm; 'Partcdf the delay of the two ships at 
Falmouth, and of Captain Moody at Plymouth?, was occa- 
sioned by tempestuous weather. The masters claimed 
demurrage for the whole period ol' Jhe several detentions 
after the first twenty days. The merchants insisted that 
nothing was due Tot the time they waited, after Captain 
Moody joined them : and indeed at first insisted, that they 
ought to have sailed withSir John Leake, but thiswas held 
to. have been impossible. The Lord Chancellor Cowper, 

* declared, that demurrage was payable both during 1 the time 
that the ships waited for the arrival of convoy, and during 
the time that the convoy was not ready to sail; for if the 
convoy was not ready or able to ftai^ at any time when the 
ships were both able and ready, the staying of the ships for 
the convoy, was the same thing as if no couvoy was near 
at hand ; but that no demurrage ought to be' allowed While 
the ships and their convoy staid for want of wind; or were 
detained by contrary winds ; and upon this principle it was 
ultimately decided by the Lord Chancellor fn), and after* 
^wardis by the House of Lords upon appeal (p), that 
' drekraMtgn ^ should ‘opt be paid for streh portion jw* the de- 
tention at as" Was' thought property attobhtoble 

to the we&UKBV but thatit shodld be* paid fdr/all the rest of 
1- ' ' • •■■■ ■' ' V--. * '"the 


fS) Xamott Sf mW*&r *, Ifcny 
if auotltrr, 3 Bro- P. C. B0> • 

- ,Tta only alteration of tlw 
, C&atfc^Uor’s ikfciee made in the 


House of Lords, itif 

oFdays, for which shmilii 

he paid at F&lmoutk 
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the time that the ships had waited there, and for the whole 
period of their stay at Lisbon and Gibraltar, after the 
. ' expiration of the first twenty days. • 

■ . Second j,y, as to waiting far a cargo,, Jamieson. Sf Co, 
merchants at Leith, having contracted' with Atkins Sf Go. 
merchants at St.Peiersburgh, for a quantity of LallOw* 
which, as the latter represented, would be ready' for delivery 
in the ‘beginning of Avgust, sent the ship Jidi, whereof 
John Imnlrwjfkti. owner, and one Anderson master, to Cron~ 
stndt, under the following letter of instructions delivered to 
the master, which was the only evidence of the fpontract 
, between the parties. “ You will on your arrival at Si. IV 
“ tersbwgh, deliver opr inclosed letter to .Messrs. Atkina, 

'• }l Rigail, St Co. to whom we address your ship the Beth 
“ they will ship too totis of tallow/ and get you what 
“ dials and battens yon may want to fill up your ship — 

.** you have a provisional order to Messrs. G. Seaugal § Co. 

“ for 40 tons of iron, to Messrs. S. A; 11 . Anderson ; if they 
“ cannot -ship it in time, you may apply to Messrs. Lhit , ’ 

“ Ocafeii, &; Co. to whom you liave a letter; failing thorn, 

“ you may mate inquiry through the factory, and if you 
“ can't get any, you’ll directly load without 
“ you must get clear and sail before the 1 si September JSl. A*. 

“ as the premiums of insurance advance greatly after that > 
“ date. — About this we wrote particularly to Messrs. Atkins, 

** E. JUgaU, 4 f Co. and we hope they will attend to it. We 
“ have no objection to your taking any goods on freight 
« to the extent of 50 or $0 tens, but the ship must not be 
« detained for them : and with respect to deals, you will 
‘- 1 be at grtat pains in wracking them.” 

The ship arrived at the port of destination on the 22d 
of July lydy, and the riaster applied to .Atkrn S' Co. accord- 
ing to the instructions. They informed him that the tnjlow, 
’which was to come by water from the interior of the eoun- . 
try, could not be expected till towards the cncl of August ; 

and * 
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•and in fact, on account of the dryness of the season, which 
retarded the inland navigation, it did not aririvetil St. i\- 
tcrsburgh till October, and was not shipped till near., the end 
of that month. The master made a protest against the 

■ merchants for not loading the ship hy tfye first oC Septm~ 
Jiei’i but Waited f6r the tallow by the directions of A A im 
A Co. and, as it seemed, under an opinion that he was 
•bound to do so. The lading was completed, and the ship’s 
clearances obtained on the^aSth of October; and the ship, ' 
having watted a few days for a wind, sailed out of the mole 
of Cremate Jt, but soon meeting with adverse winds and 
frost, wets forced to return to Crimfadt, and was there 
frozen op, and remained until, the nth, of May. The 
winter began earlier than usual. Upon the arrival of the 
ship and delivery of the cargo at lxi(h, the owner claimed 
of Jumimm 6 ; Co,- freight the usual rata for the voyage; 
demurrage from tha first of September till the 1 1 tb ofift%/> 
and an indemnification against a claim made upon him by 
another merchant, for whom he had shipped some flax soon 
after the arrival of the vessel at Cmmtadt, for damages oc- 
casioned by the delay in bringing the flax to IMth. 

The case was litigated in several courts in Scotland, and 
was at last brought by appeal to the British House of Lords. 
It was admitted on both sides, that the master might -by 
law have returned empty, or have obtained another cargo 
after the^Ysl of September, bat the owner of the ship con- 
tended, that sis the master hsul waited at the request of the 
correspondents of Jamieson # Co. . they were answerable 
for all the damage arising from that delay. 

The House of Lords decided that Jamievm Sf Co, should 
pay only the usual friegbv and a compensation in the , 
nature of demurrage for the periud between the lat o F Atf/i- 
. temher and "the 29th of October (p). This decision was 
conformable to one of the determinations, which bad taken 
,*• • . *. phut# 

■ Q’) Jamiami ff others; v. Jj/vrie, j Ntrri 1796- Kcjtorted it Bro. P, C. 
decided in the House of Lords loth j j,t. 474 * Sd. edit. 
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place in Scotland, and also to 4 he usage of trade, us repre; 
seated by several merchants in Tai/hIoti, who had been 
[ examined in the cause, and who deposed, that the claim of 
demurrage ceased as soon , as a ship is cleared out end 
•' ready for sailing./ ' . ( 

: ;■ By a charter-pajty, the, a owner cpyen&nWd that th? sajpt 
should take a cargo tit a port, and proceed with tj^ ftnsj: 
convoy that shoidd saw few gland fourteen" working day# 
after she was ready to load j add the merchant covenanted 
to load' and dispatch her within fourteen days after notice 
that she Was ready hi load, with liberty however to detain 
„ her fifteen running days after "the expiration of tire fourteen, 
paying four guineas per day demurrage. , The first convoy 
sailed after the fourteen clay? were expired,, but before the 
1 " termination of jheWd&tfyfim fifteen days. _ No other con- 
voy ' f sailed until nearly two moqtbs after the first. Under 
ihesWci rcumstances, toe oyvner sued the merchant for the 
demurrage, and also for compensation for the deteutjon of. 
the vessel beyond the fifteen days; but it.was held that, 
the merchant was not liable for the latter, and that the 
parties were in the same .'condition at the end of the fifteen 
days, as they would othlwise fiave been in at tite end of 

the fourteen days (q). 

n. The general rule, which our Courts yf f^w have 
adopted in the construction of ’tin# as well as other mer- 
cantile instruments, is, thut tbe construction should bo 
liberal, agreeable, to the real intention of the parties, and 
couforinable to the usage of trade 1 n. general,, and of tjbie pat- , 
ticular Wade to which the contract relates.. Few. capes, . 
however, on this head, have received' a judicial dctermiiW- , 
tion. J will here mention ecoi; of them, 35 fio not more 
pfoperly rciatc to the offier divisions of tins treatise* 

11. b. The }>crfonnanre of acontiryct under seal cannot,, 
according to the law otpjigldnd, he released by parol, Or 
•dhy a written instrument not under seal. The terms, of such • 

■ * t , .4 1 ' ■' " * a .charter* 

(l) Comwr 1. limyt tn } 5 Taunton, 634, 1 Mare. M76.' ' ' • 
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a'charf^r-party may be explained liy usage, but cannot bo 
Altered, nor can any terms be introduced'so as to vary; the 
mature ‘of the original contract (r)‘ And ' if by agreement 
of fhc parties, a new voyage be substituted for the Voyage 
mentioned in the charter-party, and such voyage be per- 
formed, the briber cannot sue me merchant f n the original 
instrument for the freight or demurrage (s) ; bja remedy, 
if jiny, must bo, founded oh the sqbsequeut agreement. But . 
if such tt oontract W to tateeffectfrani a particulartime, 
an agreement relating to an earlier period of time will not 
be a variation or dispensation, arid may he good and bind- 
ing. llHsi where by a charter-party under seal a ship was 
let at a certain, rate per nioiith, to commence and be com- 
puted from the day of her departure froi^'O raveseml, and 
was to lake in ber cargo at a pbrt to. the (Stiame.L andgmil 
there, n itb on the intended, voyage; a subsequent mbal 
agreement for loading the ship iii the Thamet. and com- 
mencing the payment from the day of her clearing out at, 
the Custom-house, was held to be binding, and the mer- 
chant was compelled to pay for the interval between clear- 
ing but and sailing from Gravesend ((). 

1 1 . c. A ship was Chartered for a voyage from England 
to any port or ports in 67. Domingo, there to deliver her out- 
ward cargo aiid lake in a return cargo for England : and 
the merchant covenanted to procure a licence. lie did in 
fact procure a licence, with which the ship sailed to the 
ports of Cape FntMois and Ganaive, (both of which were 
under the dominion of GkrUtophe, and not in the power of 
th£ 'enemies of 'Great Britain), and there delivered her out- 
ward, mid received a return-cargo. She; was afterwards 
taken by one of hi! Majesty’s frigates, and condemned at 
Jamaica upon the supposed necessity of a Ifccnde &r this 
voyage, and the ihsufficiedoyof the actual licence to pro- 

' ’ * ;V” " ' • ■ , . teCt 

(r) Gikhm y. Young, a D. j (!) Wkite if others, v. Parkin .5- 
Mowt, 334. j other*, ta East, <178. 

(s) Thompson y. /Own, 7 Tsuut, j 

65C. j 
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tofct the return-cargo. The sentence was reversed upon 
appeal, the owners paying the captor’s costs ; it. being con- 
sidered that no licence was necessary for the voyage to the' 
ports belbre mentioned, although a licence Would have been- , 
necessary for such a voyage to some other ports of St. J>k 
mingo. Unde#, these circumstances it was held, that the , 
merchant was not answerable, on the covenant to procure' 
a licence, because that covenant would only apply to a 
voyage for which a licence was necessary (u). » 

1 id. In a charter-party for a period of time, at Uncertain 
monthly freight to be paid at particular times therein men- 
tioned, it was stipulated that the vessel should bo navigated 
by fifty persons, and such further number, not exceeding . 
one hundred;. a*, the merchant should' require, and that he 
should make adfedb-war^ps to the owner for the expence of 
the men beyond fifty;; two caleutfar months allowance for 
such men. to be added to the first payment of freight ; but. 
the residue of such allowance not to be paid until l hr ship’ a 
discharge or return from ft'er first ■ intended voyage. An 
additional number of men were employed at. the merchant’s 
request, ami after the ship had been in his service for sibitat, 
ten months, she was accidentally burnt in the WW Judies. 
The merchant contended that he was not bound to pay the 
allowance for more than tire first two months ; hut thB Court 
held the loss of the ship to bea discharge from his em- 
ployment within the meaning of this contract, and he 
was compelled to pay the allowance up to the time of the 
loss (q)dt ' ' ■ > ‘ * ' 

n . e. By another charter-party for time, it was agr&sdt 
lira) tho ship should be at the disposal and direction of 
the merchant'; that the master should receive a. cargo at 
London 'and proceed therewith to any port or ports iu 
■ 1 ’ . Spain 

(u )Juhnwh v. ( frrawWr 4 T smaton, sufficient to va'calethe licence *(- 
344. '#ee til'.s ou tin* subject of- together. Witter v. Admit, 1 Stnr- 
fiouice. tiijfke/i v. jjllmtt. 1 M. kk'j 332. 

&, S. The itvUoOactioit of a ' fy) Haudack y. Gothics, loEosty 
eiiffilc article, not specified in the §55* S#« post chap. 7. tret, 12, b. 
order, .should not bo considered as • 
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Spain and Portugal or either, as’.he should be ordered by 
the merchants, and there deliver the cargo agreeably to 
the bilb of lading, that should have been signed for the 
same. The merchant loaded the ship for TJsbcm^vid the. 
master signed bills of lading for delivery there* Hi was held 
that the merchant could not change the destination, and 
send the ship to Gibraltar 4 without giving up the* bills of 
lading to the master, or at bast offering a sufficient in- 
demnity against any claims <thal might be thatfe upon him 
by the holders thereof (jc). / 

12- In a case which happened in the beginning of the 
reign of King C/tarks the Fml t the owner or master cove- 
nant ed that his ship should sail with the first wind on 
a voyage to ('mHz ; ami the merchant covenanted that if 
the ship should go on the intend^ voyage, and return to 
the Jhwm, he would pay a certain sum; to recover, this 
sum an action was brought. The merchant pleaded in his 
defence, that the ship did no* sail with the next wind; 
which fact was admitted , by the plaintiff. But the Court * 
held that the substance of the covenant, and primary. in* 
tr ration of the parties, were, that the ship should perform 
the voyage ; and not that the ship should saif with the 
next wind, which changes every hour; and that the mer- 
chant must pay the, money (if). But although it appears 
by this case that the owner will not absolutely lose his 
freight by a delay in the commencement of the voyage, if 
the voyage be afterwards performed ; yet if the merchant 
sustain any injury by such delay, he \vill he entitled to 
a compeasaiicm in damages pioportiuned to hi* loss ( z). 

1 2. b. These principles have been recognized in recent 
cases in our Courts-* Thus where it was stipulated by a 

contract 


( t) Davidson v. Gwynnc, 12 Bast, 

{$) Comtahtcv. Cdolwrie, Palmar, 
397. Sc*e ako the opinions of 
fawrencc ami Is Stfanc, Jitatires, 
in Uo§ t, Qncnovc^ Kswt* 477. 


(z) Note •'w die Guidon, cap. 7- 
sect, io, p.240. Hwcwi, wot. .r*x 
Stniccto do nautU}$ar, 3, num.3, 4/ 
&5- Motyne, p. 98. 
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trohuact made at. Tiign, that the master should sail from 
thencewitb the first lavourable wind direct to Portsmouth, 
tmd instead of sailing direct to the place of his destination, 
he put &to Copenhagen unnecessarily, where the ship’ was 
detained along time, and inconsequence of such deviation 
the merchant lost the benefit of the insurances which he 
had effected, and was put to considerable expenoe hr 
effecting others; the ship being afterwards liberated, the 
voyage penbrmed, arid the cargo delivered and accepted, 
it Was' held that an action might be maintained for the 
"stipulated freight. The merchant insisted thift the special 
contract was avoided by the deviation, and that the master 
could only be entitled to a reasonable compensation for 
the conveyance of the cargo, in the estimation whereof 
allowance must be mi^erfor the expence, wbxh the mer- 
chant bad incurred tfehbgh his fault: but this was not 
.allowed, there being a specifk agreement for specific freight, 
and this 'agreement substantially performed ; and the proper 
4 remedy of the merchant being a was action for the recovery 
of damages ( a). Again: by a charter-party, under which 
a ship m let to hire for a definite time, comtnencingsbn 
a day specified, and longer if required, at a certain monthly 
payment, the owner covenanted that the ship should »t his 
expence be. forthwith made tight and strong, and fitted, &c. 
for a voyage for the time mentioned to foreign parts : the 
ship sailed front Batidan with a cargo, put on board by the 
merchant ; and ah action being brought for the monthly 
_ payments, the merchant alledged that nothing was due, 
because the ship was not forthwith, gor within a reasonable 
time, made’ tight and staunch, and, fit for the voyage, but 
sailed in an insufficient, state, in consequence of which she 
wept into Portsmouth' 1 to repair, and he lost the hb© of her 
■ for a lung time, and his goods were injured : but" this was 
held lo be uo legal answer to the demand, not even for the 

, 1 ' period 

. 'f/tfptrnimftn v' Twite, l Campbell, 31 77* • ' The contoirt »« not 
seal. '• '* ti .. 
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period of her slay at Portsmouth to lepnir; the merchant 
having accepted the ship and taken her into his employ- 
merit, and put his goods on board , though if the ship bad 
not been put into a proper state for the voyage, an$ he had 
on that account refused to accept and employ her, re- 
fusal would have been justifiable ib)+ So in the case of 
another charter-party for time at a monthly payment* 
whereby the master covenanted that immediately after 
being foadejl and dispatched he would (wind ind weather 
permitting) sail with the first convoy for the intended voyage ; 
the voyage being in fact [ttriormed, it was held that the 
Jure might be recovered, although the master had neglected 
to hail with the first cuuvoy(r). u The principle of the 
“ decision iu these and other like cases is, that unless the 
'* non-pcrformancc al lodged in breach of the contract goes 
4 * to the whole root and consideration of it, the covo- 
“ limit broken is not to be considered as a condition pre* 
'* cedent, but as a distinct covenant, for the breach of 
** whtrh tin* .party injured may be compensated in da- 

iu*igt\s ( (I )?' And upon this principle, if it be agreed 
tfm the master shall load a complete cargo, aud*tkdivvr 
the same on being paid freight at a certain integer ton of 
&wds # he will be entitled to the rateable freight for good* 
loaded and delivered, although he improperly refuse to take 
on board a complete cargo (e)< Tin* ca«*t of Woter against 
Gordon and olhvn (f) may also be considered as furnishing 
an illustration of the rule relating to condition* precedent. 
In that case the owner covenanted to let his ship to freight, 
and to proceed with a cargo from London to ('ngtiary, and 
thence to Naples, and there make a right and true delivery 

of 

(b) IlavJfa'k v. GfddiK, UiL^ t j (/J 3 M, ik 8. 308. Sec. a 

555. 1 TothaeiU v W'dton, which wa<> 

(c) D'jvidstop v. Ott'yitnf, 32 Kabt, determined up»m tlm authority of 

381, * Stow v. Gmdtm, an which tlw 

(d) By T^orJ Elknlwmgh in the covenant ya* $0 special ami jWu- 

Case last cited. liar, that it has not been thought 

(c) ftilcki*' v. AihmnHy to Knit, luvcMbary to do more than thuo 

295. - eefrr to tin;* case. 8 Taunton, 57b. 

O 
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the outward cargo, and having so dune, gecejve on board 
; .a return cargo for Ijtmdon, the, perils of seas, , capture, re- 
straint, and detention of or by enemies, princes, rulers and 
others, and all other inevitable accidents, excepted.., And 
in consideration of, the premises, the merchant covenanted 
that within a stipulated number of days he would, at Naples 
find and provide, as he did thereby warrant and assure unto 
the plaiatiffafuU and complete, return cargo of 'wine, and 
so, forth, and pay for freight,^t the rate of 15/. per ton for 
wine, and a, proportionate freight , for other goods, and that 
1,750/. part c»f the said freight, should be paid on the de- 
livery of the outward cargo, (which was to, be- considered 
as , earned and due for, outward freight) by a WI 1 of Ex- 
change, and the remainder of the freight in equal moieties, 
within a certain time after the ship should be reported in- 
wards at hatulm. The ship arrived at Naples with the 
outward cargo, and while waiting there to deliver, it was 
seized and taken, together with the cargo, by order of the 
persons exercising the, powers of government there ; and 
the cargo landed by order of the same persons, but the 
master put into possession of the ship for the purpose of 
loading bis homeward cargo. The merchant did not fornish 
a homeward cargo, and contended that by reatiou of the 
outward cargo not having been delivered to him, he was 
not bound to do so, nor to pay the 1,750/. as the outward 
freight ; the- owner on the contrary, claimed the 1 .750 1. 
and also compensation in damages for not being furnished 
with a homeward cargo. It was hold, that he was not 
entitled to the 1,750/. because 1 he had not delivered the 
outward cargo to the merchant but that he was entitled to 
a compensation for the lo». . of the homeward cargo, the 
delivery of the outward cargo not being a condition pre- 
cedent to his right to the homeward cargo- 

13. The merchant, however, may make the arrival of the 
ship by a particular lime (g) or even the arrival of another 

.. , - ship 

(g) Skplfyrth v. Biggin, 3Carup. $ 5 . , ( 
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shipwith aft outward cargo, a condition precedent to fur 
rushing 1 a homeward cargo for the ship, Vijf special and 
particular pmvisri, as Was done in a me that lately came 
before the" Court of King's Bench (hj i and this if the 
proper method tb be-adopted, in Ordertp giyeftlfect tosueh 
ah'iriteatioh'odth'epatt.dfthe daerdhahi v'/ r> '\ • ' 

For altho the contract by charter-party is ip general dfthat 
kind which the lawyers call reciprocal; that is, mutually :obtr- 
gatory upon ieach'party ; neve^edtessthe pariSeS" mayby par 1 
ticular clauses tender it obligatory hpoft one, and Optional to 
the other. Thus where 'the master of a Vessel boiSmd on a , 
voyage to the island of Madeira, oovtenaftfed by a cliarter- 
jsaity, thathe would directly as wind and weather would per- 
mit after the discharge of his cargo at that isltrad, sail and 
proceed to Winy aw in South Cantina, or k» near thereto 
as he could safely get ; and there stay forty running days 
from the time of such arrival, if not sooner dispatched ; 
and load his ship with such rice and other goods' as the 
merchant’s agents, Six;.- should tender to be laden 4 in con- 
sideration whereof the merchant agreedto pay him freight 
at the rate of 4/. 10s. per ton, for every ton delivered at 
the port of London, and also two-tMjd’ , parls of port- 
charges., pilotage, &c. which charter-party, contained the 
following proviso — “ That if the said 1 ship should not be 
“ arrived at Winyaw aforesaid, by the first day Of MafrJt 
“ next ensuing the date of the said charter-party, then and' 

“ in suoh caaoit- should be in the option , of ' the merchant, 

“ his fectom of assigns, on the said ahip’s arrivsl at Win,’ 
“ yatv, either tp load the said ship on the terms aforesaid, • 
“ or not; or at . tlie 'then current freight given to ships 
,e loading at Winyaw for the voyage aforesaid 4 or to refuse , 
*' the saidt ship entirely ; so always that such the intention 
“ of the said merchant, his factors or assigns/ was 'de-.. 
“ glared to the master of the said ship within 
“ hours after Ms application to the factors or assigns ;of ' 

‘ "."the 

’ ( h) Soamtt Sf another v. Lomtrgan § (Mother t ‘3 B. & C. . 

o* 
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“ the said merchant at Winy aw. 1 ’ And on this charter- 
party the merchant brought his action; alledging, jint , , 
that the ship did not sail awl proceed to Winyaw , or as 
near thereto as she could safely get, in order to load, &.c, 
but that the master (the defendant,) wilfully absented him- 
Ki-lf therefrom!. And, secondly, that the master did not on 
the JirM of March, or at any time afterwards, arrive, at 
Winyaw, but wilfully absented himself therefrom. In de- 
fence to which getiou the master pleaded, that he did pro- 
ceed with all, convenient speed and sail to the island of 
Madeira, but by reason of contrary winds and bad weather, 
and from no other cause, was prevented from arriving there 
till the t6lh of February, so that it was impossible for him 
to discharge his outward bound cargo at Madeira, and 
after such discharge to arrive at Winyaw by the Jir-l of 
March ; the facts of which plt;a, the plaintitl' admitted to 
be true ; and the question therefore was, w hether or not, 
os the merchant had his option to load the ship or not, in 
the event of her arrival at Winyaw after the first of. March, 
the master, having been unavoidably delayed in the pre- 
vious voyage liy no fault pf his own, so as to render his 
arrival at Winyaw by that time impossible, was bound to 
sail thitber on the chance of the merchant s chasing to 
give him a freight, when, he should happen to arrive. 

The Court held, Ural, by the (cvmF^of the charter-party, 
the master, had bound himself to do this. And Lord 
Mansfield' snub “ The plaintiff wanted a ship at Winyaw 
“ in Carolina to load with rice, and therefore he covenanted 
** with the defendant to freight the ship there, and tlio df- 
“ fendant covenants absolutely to go thither, .and in order 
** to quicken the ship's arrival, there is & proviso, that if he 
“ gets there by the first of Match, he is to be certain of 
“ a freight, but if he does not arrive there before theirs# 
“ ol‘ Marche .then the plaintiff was tp declare in forty-eight 
hours, whether he would freight the ship or not. The 
defendant therefore thereby became the insurer of the 
“ risk of his getting there before the first of March, in 

4 which 
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“ which eveuj hc was sure of freight; but he Ktill had 
** a general chance of getting a freight, even though he 
“ should hot arrive till after that time. The words arc 
" positive and express, ‘ that he should go thither.’ The 
** parties plainly meant that the ship was to go thither. 
“ and the consideration fails by liis not going (if’ 

13. A. A charter-party, For a voyage with die' ship Anne, 
from London to PctersbuKgh and back, after the usual 
clauses for unloading and loading at Petmbitrgh, and pay- 
ment of freight at n eertah! rate pertem of the ship’s 
capacity, contained the! fallowing special stipulations : viz.- 
the master covenanted^ that if political dr other circum- 
stance's should arise, to prevent the..alripping*a return cargo,' 
or discharging the outward cargo, the merchant or his 
agents should be at liberty to detain the ship at Pete? shurgh 
f>r forty days in the whole after. her arrival therp ; and the 
merchant covenanted, that after the ship should have re- 
mained there for that time without delivery of :he cargo, 
the master should be at liberty to return with his vessel to 
Landau, or any other port in England', anil that he would 
pay him 2,500/. immediately upon the arrival of the ship 
at London, or any such port in England. In fact, the. 
Russian government refused to permit tins cargo to he 
landed at. Vetvnhurgh, and the master, intending to act for 
the best, after waiting the forty days, proceeded to Stock- 
holm, and there sold the cargo to some disadvantage, and 
took in other goods, which he brought to London, upon 
freight. It was contended that the master had no right to 
the 2,560/. because lie had not. returned directly from- 
Petenlmrgh to England-, but the Court of Kings Bench 
decided that he was not bound so to do, considering that 
such a construction of this instrument might under circum- 
stances be very inconvenient to both parties, and determined 
that ho was entitled t o the stipulated sum, after, a deduction 
for the freight earned in bringing tho goods from Slock- 
' ' holm. 

( t ) Shuhrkk v. Salmotfd , 3 Pair. 1637. 

O 3 
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holtn (k). , This matter came before, the Court pa ab action 
brought by the merchant against one of the u^derwritors 
On a, policy of insurance, .which he had effected ugonthia 
.adventure ; it dots not appear what was the amopnt of the 
freight parned tay bringing the gpods from. Stockholm ,, it 
may be presumed to, h^rebe^ less titan the 2^o4,m*t:Aoea 
it appear ijpon^at terms the merchant lwd settled hm.ac- 
coujat with ,thc master of the ship, pad probably iha.account 
hail not. be#* .settled. It should also be observed, thaf the 
mf^ betoken flPfWll the got^la pt Stock- 

holpn, which he lad no right, tp dp,' and had npt strictly 
performed his part , of .the contract, which, seeins, to have 
required that he should!, briag them/back, although he is 
, not expressly and iu . terms required ,tp do so;, and per- 
haps the sale of the .goods enabled him. lo .obtain the 
cargo that ho brought back. , Upon another charter-party, 
in similar terms, a question afterwards arose between the 
master and the merchant. This wap on the ship J&esoltttiwi j 
the money to be paid on the contingency before-mentioned, 
was %7po/. with iof. per cent, thereon, and oik? hundred 
guineas as a gratification to the master.. A, small quantity 
pf lead was the only thing, taken opt from England. The 
ship not being allowed to unload at Eetenbvrgh, and no 
cargo being offered, nor directions, given on the part of the 
merchant, the master after, waiting the forty days, sailed to 
Stockholm, a»d, there took in a cargo .of hemp, which he 
stowed upon the lead, and returned with both tp London, 
and tlicre delivered the lead to the merchant. Some ex- 
pencejwas.incurreil in relation to the lead; and a conside- 
rable expence in obtaining and waiting for the cargo. pf 
hemp. ., The clear profit of bringing this cargo was about 
2,400 2.; the sums payable under the charter-party, if the 
contingency had not happened, and the outward cargo 
. had been delivered and a homeward cargo brought back, 
: would have been about 4,000 ?.': the master offered to 
: /' 

v W.'v’ 1 (k) JPtJkr OHotfitr Stotifiirth, 1 1 East, *$a. ’ ' ; '/ 



AFF&EtGHfMTErr BY CHARTER-PARTY. % 

settle the account with the merchant bycharging him with 
what would have been 'due, if he had loaded the ship home- 
ward, staid" allowing him the benefit of' the dear earnings 
that had been bade; thus demanding from Him about 
i,fiool. But fftis hr refmtd, and insisted that the earnings 
*«houldgoin dimimition off the 2,700 Z. Ac. and that the 
master wa is- therefore entitled oftly to about ’600 1 * Upon 
this the master brought an adtioh in the Court of Commcb 
Pleas, upon the charter-party, forthe Jion-payinarit of’ the 
2,70b l. wi$ the per ccntSge and gratuttyV At the trial the 
jhry gave a' verdict for those sums. !An application was 
made to the court' to reduce thevefdict to the sum that 
hud been previously offered by the merchant : but, after 
argument, the'vftrdict was ’allowed to stand. The, decision 
of the caso on the ship Anitvyu^a strongly urged as an* 
authority in support Of the application : in support of the 
verdict it. was argued that this payment of the 2,700 T. &c. 
was the stipulated price of a mutuaprelcase from the con- 
tract ; and the ■ court, adverting to the' particular tenus Of 
this instrument,' considered that the parties lirid thereby 
fixed and ascertained, by their own agreement, the sum to 
be paid in the event that had happened; add although it 
was thought that the masher Va's bound tb bring back the 
lead, yet it was held that, he was at liberty to bring, back 
Other goods also for bis own benefit; if he could Obtain 
them ( l )i By this decision, the master, b, effect, received 
more 'than he had originally claimed when he bade the 
very fair and eguituble offer before .mentioned ; and more 
than lie would haVe received if the merchant had loaded, 
the ship 1 at Peiersburgh ; but as the merchant had rejected ' 
the offer, the parties , stood before the court upon their 
legal rights. ^ It 

(l) Pkll v. Puller Sf another, a J thought the insurers' bound by this 
Taunton, #8$. Hie Judgment in judgment, 1 Non# Of thp learned 
•tbiscause \yr>5 questioned inciden- Judges questioned the propriety of 
tally in the bond of King’s Bench the decision ; Mr. Justice Bm/ky 
. in an action depending on one of expressly said be thought the Judg- 
' the policies of insurance effected snentright. BmPvlkr v, Hottiday, 
by Messrs. Puller, but the Court ( 12 Bast, 494 . 

* O4 * 
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It is interesting to remark the coincidence of this deci- 
sion of the Court of Common Picas with the sentiments of 
two learned foreigners on an article of the French Ord inance, 
somewhat similar to the particular agreement of those par- 
lies, Tn the first place it will be recollected, that tjhe par- 
ties had fixed a sum to be paid in the event of the merchant's * 
not loading the ship, and that this sum was about half 
of what the master would be entitled In if he had brought 
a cargo* * The case not stand upon a general cotenant 
to load tire ship ; the proper remedy for a breach of such 
% covenant, according to the Jaw of England,' would be an 
action for damages 5 and in estimating the damages, the 
Jury would make a deduction for such benefit, if nny, as 
the master might derive from bringing the goodfe of other 
persons, but if he should have been obliged to return 
empty, they would award damages equivalent to the sum 
that would have been payable by the merchant for a full 
carg^; taking care on the one hand that the master should 
lose nothing, and on the other hand that he should gain 
nothing, by the breach of the merchant’s contract. And 
this agrees with the opinions of Valin and Pvthkr on one 
of the articles of the French Ordinance, which imports, 
that ** the merchant, who does not load the quantity of 
t( goods mentioned in the charter-party, shall nevertheless 
F pay. the freight as if the whole hud been laden (m).” 
Notwithstanding this rule, they say, if the master procures 
goods, front other persons, the freight that he derives from 
them shall g6 in diminution of the sum to be paid by . the 
merchant (n), for the Ordinance awards the whole to him 
only by way of indemnity (0). But there is another 
article of the Ordinance, which, oa a general rule is very 
extraordinary. i4 If the contract be for a certain quantity 
41 of goods/* not the entire ship, m the merchant who 
r " will withdraw his goods before the ship's departure, may 

“ cause 

(1% ) Ordoumtce de la Marine du J (n ) Pettier, Charte-Pariie, uuui. 
mohd'Amfet., itim. Ltv. 3. Tit. 3, 1 7G. 

Fret Art. 3. { (0) t . Vnlin, page 642. 
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“ cause them' to be unloaded at his own expence, on pay- 
'• ment of a moiety of the freight (p)” This is analogous 
to the particular stipulation in the charter-party of the 
Resolution. The reason of this article, says VaUn (q), is, 
that the master may And other goods tor replace those that 
! are withdrawn, and a moiety of, the freight is considered 
as, a sufficient recompence for the delay that may be occa- 
sioned ; from whence it follows that the master shall hay® 
the moiety without deduction, although in 'the end he may 
obtain a foil cargo. Potkter, with more precision, says. 
The moiety of the freight, which the merchant pays in this 
case, being the price of the risk that the master runs of not 
being aide to let to other persons the part of his ship which * 
the merchants goods ought to occupy, or of not finding an 
equally valuable freight, he ought to hav e the profit of this 
moiety, and to retain it, although he may be able to lot out 
this part for an equal or even a greater freight; for having 
run the risk of losing the freight of this part, it he had not 
been able to let it, be ought to have the profit of it. The 
master by relinquishing, under this obligation of law, a 
moiety of the freight to the merchant, acquires lire right 
of employing for his own benefit the part that had been let 
to hirafr). So in the case of this charter-party, the mas- 
ter having agreed to accept, as a substitute for his general 
right to an equivalent in damages, in case the merchant 
should not load the ship, a fixed sum short of the price of 
a full cargo, by which he might be a loser if he could npt 
obtain a cargo elsewhere, was entitled to the whole of the 
stipulated sum as the price of the risk, if he had the good 
fortune to find ‘other persons who would load his ship. 

• 14. The charter-parties of the East India Compahy usu- 
ally contain the following clauses (*): "As .touching the 
“ freight to be paid or allowed by the Company, it is 
'■ 1 " agreed 

(p) Fret. Art. 6 . j ($) Hothtan 4 ' another v, £. 1 . 

(<i) l Valin, ( 146 . J CwHjkaiy, Doug, 3,72. 

(/ ) Clwrtc-Partie, Burn. | 
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agreed, and the Company covenant with the said part- 
" owners, that the Company shall and will, in' oafee and 
*' upon condition that the ship performs her' voyage, and 
“ arrives at London in safety, and the said part-owners and 
" masters do perform the covenants on their jpari, and 
“ not otherwise, well and’ truly pay hnd allow t&e freight ' 
herein mentioned.” : : 1 

“ It is hereby agreed, that in case the ship does’ not ax- 
rive in safety ki the river 'ItiamcK and there make a right 
“ delivery of the whole arid Entire cargo and .lading on 
“ board the Said ship as aforesaid j the Company shall not 
“ be liable to pay any of the sums of money hereinbefore 
agreed to be paid for freight and demurrage, nor subject 
“ to any demands of the - said part-owners or toaster ori ac- 
“ count of the said chip’s earnings in freight, voyages for 
" tbe Company, or on account of any other employment ; 
“ any other law, practice, or custom notwithstanding. ” 

Cpon.the effect, of these clauses a question arose in the 
caso of the ship } wife; which had been chartered by the 
Company, and on her return home' from India met with 
a violent storm oft’ Margate, where she was stranded and 
sunk under water ; by this misfortune a great part of her 
cargo (being saltpetre) was lost; the principal part of the 
remainder, which consisted dlidly of pepper, was greatly 
damaged by the sea-water, but wee got out of the ship by 
persons sent down by the Company, and brought to Ijm- 
don in vessels, where a jtarticttlar process was employed at " 
U great expCflce to the Company, to restore it in some 
degree; and render it marketable. The ihip, after being 
in a great measure unloaded, was with much difficulty 
raised out of the tvater, :nd arrived in the port of London, 
with a small part of the csfrgo still remaining oh board, 
i The Company contended, that by the construction of the 
before-mentioned " clauses, ' ! they were wholly discharged 
from tbe payment of any freight or demurrage whatsoever. 
;B«t a special jury of merchants, before whom the cause was 
tried, and the Court of King’s Bench, by whom the verdict 
* of 
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of the jury /was reviewed, held, that freight , was to be paid 
for all the goods delivered; and demurrage as . specified in 
/the charter-party. "<'»■ 

• 15. Tlte same misfortune also gave decagon to two other 

questions, which arose. in the same cause* upon the meaning 
iof the following clauses iu the. ehaihff*jmrty,'o& ,y 

“ And if any of the homeward-bqund cargo shall be lost 
“ or undelivered into the said Company’s' warehouses at 
the said ship’s arrival in England (except that' mo such 
“ payment shall be made *f there happens an utter inievi- 
•“ table loss of ship end purge, nor shall nay other payment 
be made for such goods as shall necessarily perish, or 
“ be cast into the sea for the preservation of the ship and 
“ cargo, than by an average, to be home by ship, -freight, 

“ demurrage, and cargo) Ure .part-owners, and master, shall 
pay or allow to the Company the prime cost of such 
" goods, and 30 1. for every 100 L on such prime cost;” 

“ But if any of the homeward-bound cargo when deli- 
“ vered into the Company’s warehouses in England, shall 
“ bo found to be prejudiced, wet, or damnified, by any 
occasion or accident whatsoever,; it shall be lawful for 
“ the Compauy to, refuse such goods, and in such case the 
“ part-owners and master shall , take them, and allow to 
" the Company the sum, which they arc invoiced at, with 
“ charges, customs, and duties, and in such ease the Com- 
“ pany shall pay no charges or freight for the said goods 
“ so .prejudiced, wet, or damnified, unless in case of da- 
maged pepper, which the part-owners and masters are 
“ to, alio w tbp- Company for at the current price of sound 
“ psppfcr in London, -and the Company are to pay the 
freight and charges on such pepper, as if it were not 
“ damnified.” ;/;v 

. ,“ But the said part-owners shall not be charged With any ' 
“ sum of money, in respect of goods, -damaged on board 
“ the said ship, hut such as shall, by the condition' md 
“ appearance of the package thereof, or by some other 

v 1 “• reasonable 



at>4 KART III. CHAP, l.-CONTRACT OF 

“ reasonable proof, appear to bo Mp-dctwagc( t ) ; any thing 
“ herein contained to the contrary thereof in any- wise not- 
u withstanding/* 

Upon these clauses the Jury, and afterwards the Court 
of King’s Bench, were of opinion, fVraf, that the owners 
were not liable to pay for goods lost or not delivered in 
consequence of this misfortune, that had befallen the ship. 
And Secondly, that they were not liable to pay or allow 
for any loss upon the pepper : and as to jJhese points Lord, 
Mansfield observed, *• The question ik, whether fhe owners 
are to pay for the damage occasioned by the storm, the 
“ act of God ; and this must be determined by the inten- 
*' tlon of the parties, and ttie nature of the contract. It is 
w a charier of freight. The owners let their ships to hire, 
** and there never was an idea that they insure the cargo 
“ against the penis of the j>ea. The company stand their 
u own insurers; words must be construed according to Ihe 
« subject-matter. What are the obligations upon the. 
44 owners, which arise put of the fair construction of the 
charter-party ? why, that they shall he answerable <bi 
44 damage incurred by their own fault, or that of their ser- 
41 vants, as from defects in the ship, or improper stowage, 
u such as mixing commodities together which hurt one 
" another, Sec, If they were liable fur damages occasioned 
u by Uorms, they would become insurers (hV ? *'As to 
** the other point, of the goods lost, the whole is one 
44 entire contract, and must ho understood in a manner 
w consistent with itself, and it never could be intended 
/ ' t / ' ‘ 11 , f * "'that 

(t) In the printed to' m of a I Aids nuon A writ of error, in t lie 
f lufrtor'tjiarty used fur the «hjp c&stt of To& v, Tha E. L i'amptmy \ ‘ 
Aire* anted Nor,, 1809, insread the Bouse, after ccnewUutg the, 
of the , words H s»lupdama^j/ r Judges, decided^ according to thp 
the fodowhig wordti ace Vised • tithmimous opinion of the Judges^ 
*«. “ received after shipping the that the owjier was not lialile jto 
gooif “ \ make aati&facritmto the Company 

(it) The *aimc quest ioit upon for the damage done to goods »v 
tlw t.« instruction of these clauses* the ship by stona. May 20th, 
was submitted ti» the House of 1786. 
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w that the owners should be protected from the lesser loss 
11 and remain answerable for the greater.* 9 

The expence of saving the goods was held to be a ge- 
neral average* and the owners were held responsible for 
the whole extra expence of bringing fhe go<?ds up from 
Margate* 

16. Hpbri the effect , of the before-mentioned clause, by 
which it is agreed, that if the ship shall not arrive in safety 
in the Thames, the Company fhall not be liable for any freight 
or demurrage, nor subject to any demands of the owners, ^or 
matter on account if the ship*$ earnings in freight, voyages 
for the conipany, or on account of any other employment, two 
questions have arisen. The first arose in the case of the 
ship Winchclsen ( x} ; which lead been let to the Company 
by a charter-party containing that clause* and w hereby the 
Company had covenanted to load the ship home wifhin 
three months after her arrival in India , with a proviso how- 
ever authorizing then) to detain her in their service a year 
after the three months, at certain rates of demurrage therein 
specified. The Company detained the ship in their service 
in India, and toward the end of the year after the three 
months sent her to Port Saint David's, wheVe she arrived 
after the expiration ot that year* and the master, upon his 
arrival, informed the President of that fort, that unless the 
Company would allow demurrage after the rate' of the 
charter-party, he would protest against them for all da- 
mages, loss of time, and other accidents; whereupon the 
President and Council agreed that the owners should be 
allowed demurrage for so long time as the ship should be 
detained in the Company’s service in India* She was so 
detained some time longer, and before she had received any 
lading homeward, was lo»t in a storm. The owners &ued 
the Company upon the charter-party, After atrial and 
verdict, and while the case remained, for the judgment of 
' • • * ■ ■ ■ the 

(?) Hume v, E . J, Company, i I form ofqot ion w as property adapted 
Blac.2f)i. But quay, whctheithe | to the owe. 
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the Court of King's Bench, the cause was compromised by 
the' Company’s paying demurrage from the expiration of 
r the yew after the three months., imt.il the time of the loss, 
with the costs. . And Lord Mansfield then declared,^ that 
" the Court was wiy. -cleat that the owners were ehtitirii 
“ to no more,” but declined giving any other opinion. ‘‘ 

16. L The' second question arose in the case of the ship 
Ganges : and it arose upon the beforb-mentioned clause, 
and another of the clauses in those charter-parties, by 
which.it aagreed that the Company shall pay to the oWnem 
in England 14/. for each passenger ordered oh Imrtfiti'a 
ship by any of their agents from any of their settlements.* 
Several passengers were thus ordered on board the ship at 
i Bombay, and were received Accordingly ; the ship ’was lost.' 
on the homeward voyage ; the owners claimed to be paid 
for the passengers, the Company resisted the demand. The ' 
Court decided, that this clause did uot apply to the case, 
and that the owners were entitled to the nioueyfy ). Great 
part of the expense of bringing home die passengers would 
necessarily be ineuwed in laying in provisions for tbeih, 
before the ship’s departure. 

j §. c. .The charter-party of the last-mentioned ship gave 
occasion also to another question. It is stipulated by our 
of the usual clauses, that if the ship shall arrive at her con- 
signed,. port in India or China, the Company’s agents shall ‘ 
supply to the master, by-way of impress, for buying neces- 
sary-provisions for the ship : soo/; for every calendar ' 
month, .And so in proportion for a less time, so long as she 
shall ren^tiu in India or Cltinaf to be computed from the • 
time of the. delivery of the Company’s dispatches at her - 
first consigned port m India or China, and' ‘to continue 
until the shop shall , be discharged from her last port hi '' 
India or China to. return tb Europe, The Ganges was ' 
ordered from England, to Madras,’ Prints iff Wales’s Island, ’• 

: and 

(jt) Moffat v; Rni India Company, lO-East, 405' See chapter 7 of 
rlaB part, soi't. i. 
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and C him, and performed her outward voyage, and took 
ijn her homeward cargo at Canton, with which she sailed 
for England, but meeting with; bad wither on the voyage, 
was obliged, to put into Bombay to refit,.* She remained at 
Bombay on this account several mouths, and was after- 
wards, detained there two months longer by the Governor 
and Conned of that settlement, and then dispatched, for 
Europe, , The Company, had paid the monthly allowance 
for the period, of, the ship’s stay-in India and China until 
her departure from Canton, and also for the- two months 
of her detention by, the Governor and Council at Bombay .' 
The owners claimed tlie allowance for the entire.period of 
her stay at Bombay, contending that Bombay was her last 
port within ■ the meaning of this, clause. But the Court 
held that Canton was such last port, and consequently that 
the owners were not entitled to, maintain this claim ( X). 

1 0'., d. According to the usual form of these charter- 
parties, a ship is now let to the Company' for the voyage 
therein mentioned in trade, and also in warfare, and on any 
other service whatever, as the Company, or any of their 
Governors, &c. shall require or direct; and it is provided, 
that during the stay in India the Company’s President:,, 
&c. shall have -liberty to employ, the ship in trade, and also 
in warfare and otherwise howsoever, and shall have liberty 
to let the ship out to freight for. the Company’s sole benefit, 
and that the ship shall be furnished and armed with a cer- 
tain number of guns, Sun specified in the charter-party : 
and power is given to the Company, their Presidents, See., 
to remove, restore .and continue the master and officers of 
the, ship; but if the, master or other officer be displaced or 
removed, then the next, in degree to the person- removed; 
who shall be approved by the president. Sec, shall succeed 
to the employment. Under tire orders of the' company’s 
presidencies in Indda ihe ship Biisbridge was made to form 
. . • a part 

(s) Moffat y. East Mm Company, la Eo#t, 468. 1 
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a part of a military expedition, intended for an attack upon 
Manilla, in conjunction with some of his Majesty’s ships; 
her upper works were considerably altered to enable her to 
carry a greater number of guns, her complement of seamen 
was much increased, soldiers were taken on board, a King’s 
officer assumed the effective command, and hoisted the 
King's pendant, and the ship sailed from Calcutta to Madras, 
and from thence to Prince of Wales’s Island ; the expedition 
however was abandoned in resequence of \ peace with 
Spain . The expence of the alteration of the ship was de- 
frayed byrthe Company, and an allowance was made to the 
master for entertaining the King’s officer and bis suite. 
The ship sustained some damage in the service, and repairs 
became necessary on her Teturn to Bengal, which were 
made, and she returned to England with her cargo. The 
i wners contended that this employment of the ship was not 
warranted bv the charter-party, and that they were entitled 
to a separate and distinct payment in respect of it. The 
Company insisted that the ship was daring the whole time 
employed under the charter-party, and to be paid accord- 
ing to the provisions thereof : the Court was of the latter 
opinion, and decided accordingly (a), 

17. I have said that the construction of charter-parties 
shall be conformable to the usage of trade. Accordingly 
at the trial before Lord Kenyan of an action, on a charter- 
party, by which it was stipulated that the merchant should 
have the exclusive use of the ship outwards, and tire exclu- 
sive privilege of the cabin, the master not being allowed 
to take any passengers, ut which trial the defendants 
sistfd that under a charter-party so worded, it was the 
constant usage of trade to allow the master to take out a 
few articles for private trade; his lordship suffered evidence 
to be given to prove this usage, observing, that although 
prinia facie the deed excluded this privilege, yet he thought 
. - the 

(n) IM?rc and vthin y. East India C 'omjHwy, 13 East, 290. 
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the deed might be explained by uniform and constant usage, 
the usage being a tacit exception out of the deed ( b)^ 

' By a charter-party, the merchant covenanted to furnish 
a full cargo at Charles Town or New Orleans, at his option* 
for which freight was to be paid if the goods were shipped 
at New 'Orleans, for cotton, in round bales, y *A per pound, 
and ih square bales, 2 %<L per pound; and for lieu, of 
which he wea at liberty to load not more than oik* hundred 
and fifty tqpa, 8 A 8 a* per tycm. The ship did not obtain 
a cargo at .<L'karte* Town, aftd was ordered to New Orleans. 
It was the established and uniform practice of the latter 
place, though not of Clicks Town, to re-compress, bu 
means of steam-engines, all cotton intended, for exporta- 
tion, unless the ship was unable to get a full cargo; the 
merchant loaded the ship with cotton only, of which, if 
re-compressed, the ship w ould hitve contained one hundred 
and seventy tons above the cargo actually shipped* The 
quantity actually shipjHid was not a sufficient cargo, even of 
bales not re-compressed, and the merchant was held liable 
to pay the value of the freight of the additional one hundred 
and seventy tons, and without any allowance in respect of 
the lower rale of freight for rice. Rice, if laden, must have 
been put into the ship before cotton; and therefore the 
merchant was considered to have elected to furnish an 
entire cargo of cotton (c). 

18. Bui although the words of a charter-party may 
receive a liberal construction, yet the construction must 
not be inconsistent with their plain and obvious meaning. 
And therefore in the case of a charter-party, by which a 

fchip 

(h) Donaldson another v, Furs- drawn by con-stmt, and no verdict 
Ur § other*. Guild hall Sittings, p. pronounced an the cause* 

Mich. Term, 39 Geo. 3. Upon the Sw die observations made by 
evidence his Ixmlshtp thought the Iswd Eldon, un the maxim t*f cow- 
usage was pio^ cd, and eleven of the struing » mercantile instrument by 
jurymen wished to find a \erdict usage, in the case of Anderson v 
accordingly, buc the, twelfth insist- Packer, 2 Bos, & Pull. 164. And 
ing that he could not conform to see 2 V esev, 331, 
the genera! opinion, as this was a (c) Renson v. Schneider, 7 Ttum- 
positive contract, a juror was with- ton, 272. 1 Moore, 21. 

P 
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ship was to sail from l aw don 1 o join convoy, and proceed 
from thence to Barcelona, and there deliver her cargo; and 
forty-one running days were to be allowed to ’wait at Ports- 
mouth for convoy, and to discharge the cargo at Barcelona, 
the said forty-one days to be accounted and commence at 
Port:- 'with twenty* four hours after her arrival there, and at. 
Baru Iona the. day the ship should be ready to deliver her 
cargo, and for all the time beyond theforly-ane days thir- 
teen shillings per ton were ter be allowed for demurrage; 
Lord Kan/m held that the demurrage w as only payable for 
delay beyond the forty-one days in waiting for convoy at 
Portsmouth, ami in discharging the cargo at Barcelona, and 
not for the (Ways which the ship had experienced in wait- 
ing for convoy at Falmouth, to which place shew as ordered 
to proceed from Portsmouth by the admiral’s secretary ; and 
at Gibraltar- Bay, into which she sailed under the direction 
of one of the sloops appointed to convoy the fleet, the rent 
having been dispersed in a storm, and where she waited 
txvdoe days for convoy to proceed to Barcelona fd ). 

It is probable that if the events, which took place in the 
course ol this voyage, had been foreseen by the parties, the 
number of days would not have been confined to waiting 
for convoy at Portsmouth only, but would have been ex- 
pressed to be for waiting for convoy geuemlly; but to have 
put such a construction upon this instrument, would have 
been to substitute other words for those, which the parties 
to it had thought proper to use. And the reader will ob~* 
serve, that in this case there was not (nor indeed could 
have been) any genera! usage of trade applicable to the 
stipulation in question. 

19 . When goods are put on board in pursuance of a char- 
ter-party, the master is to sign for them bills -of lading to 
the effect mentioned in the ensuing chapter. The charter- 
party being tbo instrument and evidence of the contract for 
the conveyance, and the bill of lading the evidence of the 

shipping 

(*J) Mu>".!mU v. Ih fa Torre, 1 Ksp, N\ J\ crises, 367. 
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shipping of the particular merchandize to be conveyed in 
pursuance of the oontract. But the master , cannot be 
required to express in the bills of lading a less rate of 
freight than is mentioned in the charter-party. And in a 
case in which the agent of a merchant tendered at Jamaica 
a cargo of' sugar, but insisted that the master should sign 
bills of lading for it at the rate of ios. per hundreu only, 
tile, rate mentioned in the charter-party being io*. (id. per 
hundred, and the master refused to receive the cargo on 
those terms, the merchant was held answerable on his 
covenant to load the ship, as he would have been if no cargo 
bad been tendered (t). 


(c) Hyde v. Willis, 3 Campbell, 202, 
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C H A P TER THE S E C O N D- 

OF THE CONTRACT 
FOR CONVEYANCE OF MERCHANDIZE 
IN A (JENEJIAL SHIP., 

i. H E contract for the conveyance of merchandize in 
A a general ship is that, fey which the master and 
owners of a ship, destined on a particular Voyage, engage 
separately with various merchants unconnected with each 
other, to convey their respective goods to the place of the 
ship's destination. It has been already shown (a) thin 
tliis contract, although usually made personally with the 
master, and not with the owners, is considered in law to 
be made with them also, and that both lie and they are 
separately bound 4 o the performance of it. 

2. When a ship is intended to be thus employed, it is 
usual in Loudon, and other places, to give notice of the in- 
tention by printed papers and cards, mentioning the name 
and destination of the ship ; her burthen and ^ometimesduT 
force ; and sometimes expressing also tint the ship is to sail 
with convoy, or with the first convoy for the voyage, or 
other matters relating thereto. At n trial nt nisi prm, iu 
the 40th Qeo* 3, it was said by the Jury, that among* mer- 
chants ihis expression was understood to be an assurance 
or warranty to the merchant, who laded goods in pursuance 
of the advertisement, and to become a part of the contract 
with him, although not afterwards contained iu the bill of 
lading. 

This djftura, where convoy is not mentioned in the bill 
of lading, must be considered as very doubtful. In an action 
afterwards brought by a person who had shipped goods on 

board 


(u) Ant* fc , parr 2. ib, 2. 
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board a general ship, for Grenada , against the owner, for 
having sailed without convoy, in consequence of which he 
had lost the benefit of an insurance which he had effected, 
the sliip haring been captured on the voyage ; it appeared 
•at the trial that the ship had been put up or advertised u to 
4 * sail with convoy;” but that the bill of lading made no 
lueution of convoy ; that it was in fact intended that tf ; ship 
should sail with convoy, but that she was blown out of the 
.Downs in a gale of wind, and the master then intended 
to go into Pat mouth, to wait Tor the convoy; but being pre- 
vented from doing so by the appearance of a French priva- 
teer, by which he was chased, he made sail tor Grenada , 
and was alter wards taken. 

At the trial the defendant obtained u verdict; the Court 
was afterwards moved to grant a new - trial, and the ease 
was argued at some length. A new trial was granted, in 
nrdei Hut! the Court might receive fiirthei information; and 
the attention of the counsel was directed to tht following 
points : Whether the concise expression, ** to sail with con- 
voy,” meant anything more than that the ship was intended 
to sail with convoy; or could be construed as a wananty 
that the ship should sail with convey; in the strict sense 
of the word warranty; what was the effect of the bill of 
lading, which made no mention of convoy; what was the 
effect of the endeavours used by the master to sail with 
convoy, mul of the circumstances by which he had been 
prevented from doing so. The cause was not taken down 
to «i second Iriul ( />). 

Ina subsequent case, before Lord Chief Justice Gibbs , , 
at nisi prius, where the bill of lading expressed that the ship 
was bound for I aw don with convoy, that very learned Judge 
held that the bill of lading amounted to an undertaking that 
1 he ship should sail with convoy ( c). And in a similar case " 
that occurred before Lord Elicnhorough , at nm prius , the 
point was not contested. The defendant; howeVcr, suc- 
ceeded 

ffc) Sndt y f Marry ait, in K. 11 | (c) Snmdmwi v, bus fur, 4 

4# Geo. 3. [ Camp. 54 111 note. 

r 3 
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ceeded on the ground that his not sailing with the convoy 
arose from the fault of the shipper (d). 

3. When goods are sent on board the ship, the master or 
person on hoard acting for him, usually gives a receipt for 
them, and the master afterwards signs and delivers to the 
merchant sometimes two, and sometimes three, parts of a 
bill of lading, of which the merchant commonly sends one 
or two to his agent, factor, or other person, to whom the 
goods are to be delivered at the place of destination, that 
is, one on board the ship with the goods, another by the 
post or other conveyance ; and one he retains for his own 
security : The master should also take care to have another 
part for his own use. The master must make out his bill 
of lading, according to the direction of the shipper of the 
goods, or the holder of the receipt given on the shipment, 
for the shipper has a. right to uarne the consignee to be 
mentioned in the bill of lading, even although it may not 
fee expressed in the receipt that the goods, arc shipped for 
his account, this being tacitty understood ; and if the master 
signs a bill of lading for delivery to another person, and 
delivers accordingly, he may be answerable to the shipper 
for the value of the goods f e). 

OLD FOKM OF A BI1.L OF CAOJNG. 

I. W. T Shipper, by the grace of God, in good 
N" 1. a ao.j order, by A. R. merchant, in and upon the 
good ship called the John and Jane, whereof 
C. T>. is master, now riding at anchor in the 
river of Thames, and hound for Barcelona in 
Spain, 20 bales, containing 100 pieces of 
broad cloth, marked and numbered as per 
margin ; and are to be delivered in the like 
good order and condition at Barcelona afore- 
said {the dangers of the, seas excepted,) unto E. F. 

merchant 

(t>) iJttf.nl haem v. Busher, 4 l (e) Cram ft (mother v. Ryder t 
Camp. 54 f d Taunt. 433. and 2 Marshall, 127 
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merchant there, or to his assigns, he or they 
paying for the saidjgoods per piece freight, 
with primage and average accustomed. In 
Withes* whereof, the master or purser of 
the said ship hath affirmed to three bills of 
lading >of this tenor and date, one of which bills 
being accomplished, the other two to stand 
void.. And so God send the good ship to her 
designed port in hafety, 

Datei> at Zojtdvrt, the day of 

The ‘ terms of this exception were altered some years ago, 
in consequence of nn alarm taken by the ship-owners, at 
the decision of a cause, that will bo mentioned in a sub- 
sequent chapter (f)\ and of late the exception is usually 
made in the following words ; (" The act of Gad J he King's 
f< enemies, fm*, and all anti every oilier dangers and accidents 
'* of the seas, rivers „ and navigation, of whatever nature and 
“ kind soever, excepted”) But in the ui*e of ships home- 
ward bound from the West India islands, which send their 
boats to fetch the cargo from the shore, there is introduced 
a saving out of this exception ** of risk of boats, so far as 
u ships ore liable thereto . 0 And in that case the whole 
clause is as follows: “ The act of God, the King's enemies, 
K * Jirv, and till and every other dangers and accidents of the 
** seas, rivers, and navigation , of whatever nature and kind 
** soever, save risk of boats, so far as Jiips are liable thereto , 
** excepted f but these additional words are probably re- 
dundant; they do not make the owner liable for a loss in 
boats, to which he would not. be liable in the ship, where 
boats are customarily used (g)* Other clauses may be intro- 
duced, either to take away the responsibility of the master 
and owners in case*' for which they would otherwise be 
responsible, or to give to them or to the shippers an advar£ 

ta«re 

(f) ' Smith v. Shepherd, poM . t hap. Bryson, 4 13 L Modi 0, 90. and chap. 4 . 

4. of this part, sect. I, u . of this part, 5. 

(g) See the case of Johnston v. 

M 
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tage to which they would not otherwise be entitled. In- 
stances of ibis kind, providing for a payment in the nature 
of demurrage, have been already noticed (fi)* . 

In the above-mentioned form of a bill of lading the name 
of a consignee is mentioned, but sometimes the shipper or 
consignor is himself named as consignee, and the engage- 
ment is expressly to deliver to birii or his assigns; and 
sometimes no person is named, as consignee, but the terms 
of the instrument are, *• To he delivered, See. unto 
“ order , or , assigns” which words are generally 

understood to import an engagement on the part of the 
master to deliver the goods to the person, to whom the 
shipper or consignor shall order the delivery, or to the as- 
signee of such person. This subject will be further con- 
sidered iu a subsequent chapter (i)> 

It is proper, however, to notice here, that if the person 
to whom the delivery may be so ordered is on5y an agent 
for the shipper, and has no property in the goods, he cannot 
maintain un action iu his own name against the master for 
not delivering them ( k )* 

In a case, wherein the master by the bill of lading ao 
Lnowledged to have received goods of Haifa A* Soa Xf and 
undertook, to deliver them 1 o than and in their name, ac- 
cording to custom and usage, to Sargent or bis assigns, 
paying freight, &c. and it was proved that the goods vveie 
shipped on the account and risk of .Haifa Sf Son ; Sargent 
was not allowed to maintain in his ow n name, an action 
against the master for injury to the goods, although it ap- 
peared that he had effected an insurance on them (t)„ 

4 . If there is any dispute about the quantity or condi- 
tion of the goods, or if < 1 *. contents of casks or bales are 
unknown, the words of the bill of* Jading should be varied 
Accordingly. By 

(h) Sr(* j Harman i. Clarke & (k) Wnrntp v. Car, at Guildhall, 

otters Sami v. Matt* § often, 4 \\i beioro X.ord &U* nh» rough, < h. J. 
f 'nmpbeii, |u *;,() and if»i. l*e<r \ , Sit. ni\er Kast.Term, lttotk 
Yates, 3'J\nmt. 387; and a^r br-fcne (!) Sargent v, M'frrm, 3 B.& A. 
p. 1R1. 277, 

( 0 C-h. [/* ot tlm, jMif. Of St up - 
page m 
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By the French Ordinance it is required, that bills of 
lading should contain the quality* quantity and marks of 
the merchandize* the name of the merchant who loads 
them, aiftd of the person to whom they are to be delivered, 
the place of departure and destination, the names of the 
master and the ship; and the price of the freight^,). 

It is obvious that the quality, and frequently also the 
•quantity, ofthe goods must be unknown to the master; and 
t lie commentator (n) on the Ordinance informs us, that 
by the quality the exterior and apparent quality only is 
meant ; and further, that it is usual for the master to insert 
words, denoting that the quality and quantity are only ac- 
cording to the representation of the merchant; of which 
practice lie approves, and mentions two disputes decided 
in favour of the master in consequence of this precaution* 

5. Some of the more ancient? writers on maritime law, 
mention the case of goods put on board n ship without the 
knowledge or consent of the master or owners. It is evi- 
dent that in such a case no contract for conveyance is 
made, but nevertheless the master upon delivery of them, 
will be entitled to the usual freight for the voyage. 

Having thus considered the several particulars belonging 
distinctly to the two different species of contract, for the 
conveyance of merchandize by sea, I proceed in the fol- 
lowing chapters of this third part, to treat of those general 
circumstances which may belong to both* 

(hi ) Liv. 3. tit. 2. Iks Conncflssf - ] ( n) Vatin, uLo supra. 

tnrfiij art. 2. So the Code de 1 
i oimnerce, art, »Bi. j 
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CHAPTER THE THIRD; 

OF TIFF GENERAL DUTIES OF THE 
MASTER AND OWNERS . 

i. TJV whatevcr.wav the contract for the conveyance of 
merchandize lie made, the master and owners are 
thereby bound to the performance, of various duties of a 
general nature. 1 propose to treat of these duties in the 
present chapter, and shall consider them as they regard, 
Fltfsr, The Preparation for the Voyage ; Secondly, The 
Commencement; Tihhdly, The Course; and. Lastly, 
The Completion of the Voyage* 

2, And, First* as to the Preparation for the Voyage: 

The first duty is to provid^a vessel tight and staunch, 
and furnished with all tackle and apparel necessary for the 
intended voyage (a). For if the merchant suffer loss or 
damage by reason of any insufficiency of these particulars 
at the outset of the voyage, he will be entitled to a roc am - 
pence. An insufficiency in the furniture of the ship cannot 
easily be unknown to the master or owners : but in the body 
there may be latent defects unknown to both* The Dench 
Ordinance directs, that if the merchant can prove, that 
the vessel, at the time of sailing, was incapable of perform- 
ing the voyage, the master shall lose his freight* and pay 
the merchant his damages «ud interest (h). Vatin , in his 
commentary on this article, cites an observation of Writ- 
son, “ That the punishment of the ma*ter in this case ought 
4< not to be thought too severe, because the master by the 
“ nature of the contract of affreightment, is necessarily 

" held 

(u) Enter igon, tom. 1, p. 373, cti. a, sect. 10 . WelltwofTi Sea 
374 * 375 * EnccnSf not. 19, 57. 69. Lam, fit. jr. p, 22. 

Ordinance of ftcttirdam, 'i Magcns, (h) Liv. 3, tit. 3. Fret. art. 13 
p. 101. art. 124, Malloy, hook 2. 
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tl held to warrant that the ship is good* and perfectly in a 
** condition to perform the voyage in question, under the 
** penalty of all expenses, damages, and interest/’ x\nd 
he himself adds that this is so, although before its depar- 
ture the ship may have been visited according to the prac- 
tice in France, and reported sufficient ; because on the visit 
the exterior parts only of the vessel are surveyed, so th$t 
secret faults cannot be discovered u for which, by conse- 
" quence," says he, ''the owner or master remains always 
“ responsible ; and this the* more justly, because he can- 
44 not be ignorant of the bad state of the ship ; but even 
(t if he be ignorant, he must still answer, being neces- 
w satily bound to furnish a ship good and capable of the 
" voyage/’ Potkier (c), taking notice of this article, and 
of the commentary upon it, declares his own opinion (in 
conformity, as he observes, to the general principles of law 
established in his own treatise on the contract of letting 
to hire) to be, that if the^ship has been visited and re- 
ported sufficient, die master or ow ner shall not be answer- 
able for damages occasioned by a defect, w hich they did 
not, nor cOuId know ; but he agrees that they shall lose 
their freight. It may be observed, however, that defects 
of this sort cannot exist, unless occasioned by the age or 
particular employment of the ship, or some accidental 
disaster that may have happened to it; all of which ought 
to be known to the owner, and ought to lead to an exa- 
mination of the interior as well as exterior parts. And 
indeed this contract, although greatly partaking of the 
nature of the contract of letting to hire, is not precisely 

the 

(r) Tmitfde ChatU^urt-k^ nam, u le locAtcur devoit par sa profes- 
30. The author here refers to his u siun etre inform# du vice de la 
own excellent Traded* Louage. part u chose looee, il esttenu de domage 
2. oh. 1. sect. 4. par. % But ir k< ct intdr&cs du conducteur, sans 
rather appears to me that the rules " qt/ii soil besom de chnrchcr, si 
tilery hud dowi\ by himseli, warrant “ rffuctivemcnt ii en a eu oonuois- 
the conclusion that in this instance a sunce ou non:” Ami he instances 
the owner and master ought to he die cases of a cooper or shopkeeper 
responsible for the los*, u Loi&que letting casks made of bad wood. 
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the same, but includes in itself a warranty beyond that 
which is contained in the contract for letting to hire. , In a 
charter-party the person who lets the ship, covenants, that 
it is tight, staunch, and sufficient ; if it is not so, the terms 
of the covenant are not complied with, and the ignorance 
of a covenant or can never excuse him- And with regard to 
atgeuend ship. Chief Justice Hof/. , in his elaborate argument 
on the law of bailments, distinguishes the contract made 
for the carriage of goods from the contract of letting to 
hire ; and speaking of the former, when made by a person 
in a public employment, says, •* The law charges the per- 

son {viz* common carrier, hoy man, master of a ship,) 
u thus entrusted to carry goods, against all events but 
u acts of God and of the King*s enemies -so that a com- 
mon carrier is an insurer against all penis or losses not 
within the exception ( Jj* And the contract of insurance 
properly so called, is clearly void, if the ship, at the com-* 
mcuciuient of the voyage, be ypi sea-worthy, although the 
person who has effected the insurance be ignorant of that 
circumstance ( e ). 

Indeed in a case, in which it appeared that the owner 
of a lighter employed in conveying goods from a quay at 
Huff to sloops in the dock, had together w ith many other 
persons engaged in the same business, given public notice, 
*' Thai they would not be answerable for any loss or 
u damage, which should happen to any cargo^ which 
'* should be pm on board any of their vessels, unless such 
'* loss or damage should happen or be occasioned by want 
H of ordinary care and diligence in the master or crew of 
•* the vessel ; when and m such case they would pay to 
<f the sufferers i o h pci c */*nt >im upon such loss or damage, 
“ so as the whole amount, of such payment should not 
44 exceed the value of the vessel on board whereof such 
" loss or damage should have happened, and the freight 

of 

(d) (tygt v, Jflernnrdf 2 Lord 1 (e) Park on lrwuraiH-f, ch. iu 

Jlayro. 909. | 
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**' Of such vessel.” And they gave farther notice, ** That 
** any merchant or other person de sirous of having their 
“ goods or merchandizes carried free of any risk, in respect 
4t of Joss or damage, whether the same should happen 
“ from the act of God or otherwise , might have* the same 
u so carried by entering into an agreement for the payment 
“ of an extra freight proportion&bfa to the accepted r§- 
“ sponsibility, on application to them or their respective 
*' agents: f \ It was held that the owner was answerable 
to the fuli-evtent of the damage done to goods by reason 
of the leakiness and insufficiency of his lighter, although 
the merchant was acquainted with the notice before he sent 
the goods on board. In delivering the judgment of the 
court on this occasion, the learned Chief Justice (liOrd 
Ellen borough) said, u In every contract fur the carriage of 
§< goods between a person holding himself forth us the 
* f owner of a lighter or vessel ready to carry goods for hire. 
“ and the person pulling ‘^oods on board or employing 
“ his vessel or lighter for thnt purpose, it is a term of the 
contract on the pari of the earner or lighterman implied 
“ hif law, that his vessel is tight, and fit for the pin pose 
*' or employment for which he offers and holds it forth to 
i( the public: it is the very foundation rmd immediate 
'* substratum of the contract that it is so: the low pre- 
“ sumes a promise to that effect on the part of the carrier 
“ without any actual proof; and every reason of sound 
* 4 policy and public convenience requires it should be so„ v 
And the Court considered the insufficiency of the lighter 
“ us a personal neglect of the owner, or more properly as 
<<r a non-performance on his part of what he h$d under- 
u taken to do, vh. to provide a fit vessel foi the purpose f 
and thought it clear that the only object of the notice 
“ was to limit the responsibility of the owners, in those 
" cases only where the law would otherwise . have made 
" them answer for the neglect of others, and for accidents 
“ which it might not be within the scope of ordinary cure 
u and caution to provide against (f)* 

(f) Lyon 4 another v. Metis, 5 East, 428. 
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And not only must the rfnp and her furniture be sufficient 
for the voyage, nut she must also be furnished with an 
adequate number of persons of competent skill and ability 
to navigate her. And, for sailing down rivers, out of 
harbour^ or through roads, &c. where, either by usage, or 
the laws of the country, a pilot is required, a pilot must 
be taken on board (g). But no owner or master of any 
ship or vessel shall be answerable for any loss or damage 
which shall happen to any person whatsoever, from or by 
reason or means of no licensed pilot being on board, or of 
no duly qualified pilot being on tteard, unless it shall be 
proved that the want of such licensed or qualified pilot 
shall hare arisen from any refusal to take such pilot on 
board, or from the wilful neglect of the master in not 
heaving to, or using all practicable means consistently with 
her safely, for the purpose of taking on board any pilot, who 
shall be ready and offer to hike charge of the ship { h ,k 

3, The manner of taking* gopds on board, and the com- 
mencement of the master's duty in this rgspert. depend 
on the custom of the particular place. More or less is to 
be done by wharfingers or lightermen according to the 
usage. If the master receive goods at the quay or beach, 
or send his boat for them, his responsibility commences with 
the receipt (i )« In the port of London , with respect to 
goods intended to be sent coastwise, it has been held that 
the responsibility of the wharfinger ceases by delivery of 
them to the mate of the vessel upon tl\e wharf (k). As 
soon as any goods me put on board, the master must pro- 
vide 

(g) Mmrigtm? tom* 1 . p, rf$. Mottoy* book 2 . ch« a. acct. 7* Roccw* 
not. 59* french Ordinance, Lit, 2 . tit l. Du C'rpUairx, art. 8. 

Ordiii. of Wiring, art, 59, 60. - • - - - ^ 

Ordia. of Anhmp, 2 Magens, p. j 6\ art 9 - * - I 

Wdfawd'z S m Laws, f». 23. 2t> * - - \ As to Pilot . 

Ordin. of Rotterdam? 2 Magenta p. 1 03. art. 139 j 

Ante, part 2, c, 5 , - * - - - - J 

(h) 6 (ho. 4. r. 125. 53. See Appendix, J 

( i ) Molloi/, book 2. ch. », wet. 2. Siwcut, not. 88. tfWrn&W, tit. 9. 
Did- 4 9- 3- 

(k ) Corban & onutlier v, Dmvr, ft T£st>n», N. P. C. 4i< 



DUTIES OF MASTER AND OWNERS. 1*3 

Tide a sufficient number of persons to protect them ( 1 ); 
for, even if the crew be overpowered by a superior force, 
and the goods stolen* while the ship is in a port or river 
within the body: of a county, the master and owners will 
be answerable for the loss, although they have been guilty 
of neither fraud nor fault : the law in this instance holdup 
them responsible from reasons of public policy, and to pre- 
vent the combinations that might otherwise be made with 
thieves and robbers. * 

It is usual for the master or mate to sign a receipt for 
goods at the time of the shipment, and delfrer it to the 
shipper. When this is done, the master must take care not 
to deliver a bill of lading until the receipt is returned^ 
to him; lor otherwise he may place himself under a two- 
fold responsibility ; a responsibility to the shipper* in case 
lie shall require the goods to bo delivered to his' own order, 
and have a legal right to do so: and a responsibility to a 
holder of this bill of lading,* who may be induced to pur- 
chase the goods on the faith of it { mj. Ami if such 
a receipt required, it ought to be givqi, and if wot given, 

still 

(f) A/#i / ac v. Sins, 1 Vent. igo. turn* Ami the words of the Di- 
2;ph Sir T Kitym 220. llieh'x. title Nuiila: Vmiptmes stahula- 
hwr/W.Uoh. 17.2 Ou. 3#o« I>iV. m, &c. 4. 9. 3. are, tk nisi si quid 
4, <>. I* 1. ** Nim hot' cssct atututum, f* dmuuo tatnli continual; iad«t l^i* 
u materia dnrutur can fiuribn* t\d~ * { bt"> scrihit, si quid nnufra£io, uut 
4 * versus eoi, quos rcripiunt, coeim- 1 4< per vim piratnrum perient, non 
Kt di, cum uo ntjnc quidem abstj-j u c^iniquuiu^xeopUvMiemoi daw; 
(< neuot hujuSmodi fruodihu'i.’* Bet I <( idem mt <lieendum si in stahulo 
the word fare* here means thh vcfi j « aot in Citupowt vis major coutige- 
only,und m>tro6^7'*,whncomo with « <v rit. rt $0 that our iavr at present 
a superior mid irresistible force ; j i* stricter in the case of earners, 
l fay are called lair ones , ; thus by the; than the <,i*d law; but it h f said 
Digest^ 17,2.52.3, A partner, w ho have been tin* same formerly, 

has the at re of the joint property, is and not to have charged a carrier 
not answerable, u r o id lalrocinio ant in tite case of robbery, unless ho 
w incendio perierit/’ but he is an- travelled by dangenftus ways, or at 
swerable, u si a furtlm subreptum unseasonable Imur*. See Janesan 
**■ Upon which Gatkofnd ob- Builmenfit, p, 103. 
serves, “ ad vers us luironn parum ^ fw) Cramt 4 * smother v. Ryder, 
“ prodestcustodia; — adversus/brrs j 6 Taunt . 43$; ami a Marshall, 
u prod esse pcituM, si quis advis^et. } 127; and see Ihtfics Sr nin niter v. 
u Latrocinium fatale damnum, seu j 4 another , 2 U, & C. 540. 

fi casus fortuitus rst; at non fur- 



. PART III. CHAP. ill. 

still the master must take care not io deliver a bill of lading 
to any person but the shipper without lii a orders, for if lie 
does, he may incur a two-fold responsibility in the same 
way, as if the required receipt had been given (n). 

It is in all cases the duty of the master to provide ropes, 
&c. proper for the actual reception of the goods into the 
ship (o). And if a cask be accidentally staved in letting 
it down into the hold of the ship, the master must answer 
for the loss (p). The ship must also be furnished- will) 
proper dunnage (pieces of wood pWod against the sides 
and bottom of the hold) to preserve the cargo from the 
effects of leakage, according to its nature and quality (y). 
Arc! care must be taken by the master (unless by usage or 
4 agrt emefct this business is io be performed by persons hired 
by the merchant) so to stow and arrange the different 
articles, of which the cargo consists, that they may not be 
injured by each other or by $he motion or leakage of the 
ship (r)' And more must not be taken on board, than the 
ship cam conveniently cany, leaving room for her own 
furniture and the provisions of the crew, and for the proper 
working of the vessel (x). Neither may the muster take 
on board aay contraband goods, whereby the ship and other 
parts of the cargo may he liable to forii dure or deten- 
tion <(0* 

4« The master must also take cm board no false or 
colourable papers, that may subject the ship io capture or 
detention (u); and he must procure and keep on board 

all 

(n) HuckW Thdjidd, 5 B. H A. art. $3. Laws of Okfvn > art. 11. 
#32. , \ and Vicriac thereon, 

(v) Laws of OL’ron, ;*rt l»>. (h) R<k etis, not,. 30. Orditi. of 

La^s of Wisbvy, art. 22. WvJruxtJ, Rot in dam y a Madras, p. joa. art. 
tit. 9 - • J 27 - 

(p) Goff’ v, CJhd'ordf cited \ (i) MoHoy. book 2. < h. 2 sect, 7. 

Wit*. 2H2, Jtoctw, not. ( 1 (i. Wtthpaotl, tit. 9. 

*q) Urdu*, of Rolkr(IuM fi q M</~ (a) Gvidon, chap. *>. art. 33, 

£tn$, 101. Art, 125. vjJCu Mothy, bool 2, eh. a. se^i. 9, Sro 

(?) UelbcpoJ, p. 29. Ordin, uf nho Hornr^cr v. Lmhiwglvn, anil 
Avhn'tpf 2 Mapnt #/p. 16. art. 8, Otwfll v. I igue, jf v t.h Last 4(1. ibid. 
French Ordinance, hv. 2. tit. l)u 7 °* tl > the effect nfmrryinjjsi- 
Coptfaim, art. J2. Luw? of ’\Vi$bvy > undated papers 01* a policy of in- 
stil a nee 
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ail the papers and documents required for the manifestation 
and protection of the ship and dargo by the law of the 
countries, from and to which the ship is bound, and by the 
law of nations in general, and treaties between particular 
states (x). The rule of the French Ordinance on this sub- 
ject is, that the master must have on board, the charter- 
party and other documents relating to the proof of his 
lading (*/). Valin, in his commentary on the Ordinance, 
says, that th^s article relates chiefly to a time of war, and 
that if a ship should be condemned as good prize on ac- 
count of tlie master’s failure in this respect, he must 
answer for the event 1 have confined the rule in the 
manner above expressed, because it would be unjust <0 
charge the master or owners for *ome cases of omission, 
upon which ships were condemned in France during the 
late wars, although the terms of the condemnation were such 
as to discharge the insurers from their responsibility, ac- 
cording to the established raid of the law of nations, which 
holds the sentence of a foreign court to be conclusive of 
the fact, upon which it is founded; and to which rule the 
courts of justice in this country adhered with the dignity 
belonging to regular and permanent establishments. 

Where by the terms of a charter-party, a number of days 
is appointed for the lading of the cargo, the master must 
not sail before the expiration of the time, and if a further 
period is allowed by a clause of demurrage, he inu^t wait 
that peiiod also if required to do so. 

5. Srcundly, as to the Commencement of the Voyage, 
All things being prepared for the commencement of the 

voyage, 

simtnre not containing permission to the atostmg trade, -see same 
so to do. statute, s. ion to 114* 

(x) As to the manifest or written (#) Uv, 3, tit- 1. Chnrte-partuX, 
content? required for the i nr porta- , art, 10, and Valin thereon. See 
twn of goods into Grwt Britain. j i\\$aPothier f Chftrte*paftic, numb. 
St eG Cro. 4. r. 107. s. 3. to 7. As j 3 1 * 
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voyage, the, master must forthwith obtain th& necessary 
clearances, or pmui^ioa to sail, from the officers of the 
customs, or others, appointed for the discharge of ves- 
sels ( z ), and pay ( a ) the necessary port and other charges 
for that purpose, and commence his voyage without de- 
lay, as soon as the w eather is favourable ( h). But he must 
oil no account sail out 'during tempestuous weather (c). 
By most of the ancient marine ordinances, the master is 
required before he hoists sail to consult his mate, pilot, and 
others of the crew, as to the wind and weather (d). but * 
I apprehend such consultation is not required bv the law of 
Fmghruh according to which the entire management of the 
ship is intrusted to the master* 

f j. If there has been an undertaking or warranty to sail 
with convoy (c),,the vessel mind repair to the place of ren- 
dezvous for that purpose, and the master zuu*t put himself 
undei (K protection and cpntrnul of the ships of war up- 1 
pointed under the authority of the government fur the guiud 
of merchant vessels, hound to the place of hi* domination. 
A warranty that the vessel shall sail with convoy is \ny 
commcu in a policy of insurance, and in that case, if it be 
not complied with, the insurance becomes absolutely void, 
and the insurers are not answerable for a los^ happening by 
tempest or other accident wholly independent of the subject 
of the warranty, for which they would otherwise be liable, 
nor in many casus bound to return the premium ; hut 

if 

, (d) Wclhcoodf m, & p, 2 f>, Or- 
din. of Jnfr/>erp t 2 Magcns, p 17* 
urt. it. Ewripwu tom, i, p. 376. 

This am her also observes, that, 
although ihc is hound uu 

this and other occasions to ask the. 
vulvas of his crr.u, yvt he is not 
bound to submit blindly to it, if it 
is bad, or jfuuder the circufiiWauces 
it appears to U*' had. 

(e) The cases relating to romoy 
will he found at the end of this 
section. 

4. Rocaca, not. fvh 


{ z) As to, the entry rqd cieai'anoe 
of ship arid goods on exportation 
from any place in the UmUnl King - 
dom or hie 0/ Man , see t> Go \ 
<. 107. s. 55 to 80, 

(0 ) Gurdon, ch. 5. art. 33. Mol- 
fay, hook 2. ch. 2. sect. p. 

(1) Ante. ch. 1. of tfu<* part , sect. 
12. p, ip) . Ordiu. of Jiotter&w, 2 
Mapu:\ jj . 102 art. 128. 

’ The Ordiu. of the Hanstc Towns 
allow* t&u or tfate days. 

0 ) book i. di. 2, sect. 
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if the warranty be made by the paster or owner to the 
merchant, and not complied with, the master or owner 
may be responsible for a loss happening by tempest or 
other accident, for which otherwise the master or owher 
would not be liable ; and even if the ship arrive safe, may 
fie bound to compensate the merchant for the loss of the 
advantage of return of premium (/), ,Thc merchant 
having trusted to this warranty of the master or owner, and 
in confidence of its performance made a similar warranty 
in his contract with the insurers, and having lost th* benefit 
of his insurance, or of n return of premium, by the breach 
of the warranty on the part of tlie master and owners, has 
a right to receive from them whatever lie has lost by their 
misconduct* This warranty has been so fully and ably 
treated by Mr* Park (g), in his valuable book on insurance, 
that T should forbear to enter upon it here, did not a refer- 
ence to the several decided points and authorities on the 
subject appear absolutely necessary in this place* 

The convoy must be a ship or ships of war appointed 
under the. authority of the government, that is, imme- 
diately by the government, or by the commander in chief 
on sx particular station. The protection of a ship of war 
accidentally bound on the same voyage, although dis- 
charging the office of a convoy, is not a convoy within 
the meaning of tins warranty (li). 

But this warranty to sail or depart with convoy, docs not 
mean that the vessel shall depart with convoy immediately 
from the lading port, but only from the place of rendezvous 
appointed for vessels bound from that port. From many 
ports, and among others from the port of London, no con- 
voy. 


(f) Sandersm Sr othm v. Busker . 
4 Campbell, 54 hi note* 

(g) Park on HiiHiftince, chap, lit 
The #amo subject is also very fully 
discussed in Mr, Serjeant Marshall* 
<*ju'dhut treatise oi die Law of In- 


surance, published about the samo 
lime a?* the first edition of this 
book. 

(h) Hihbert v. Pigou. Park on 
insurance, chap, 1 8. 

Q 2 
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voy ever Bails. It has therefore been held sufficient for a 
vessel bound from London . to sail with convoy from the 
Dawns (/); and even from Spithead , when there was no 
convoy appointed at the Downs ( /c). It has also been held 
that a vessel is not bound to pul herself, between the loading 
port and place of rendezvous, under the protection of a 
convoy intended for ships on oilier destinations ( I ). 

Neither does" it require the vessel to sail with convoy 
bound to the precise place of r her destination. Bui if the 
vessel sail with the only convoy appointed for vessels going 
to the place of her destination, it is sufficient. Thus where 
a policy had been ellected on goods on board a ship called 
the Little Betsey, on a voyage at and from Li>ndon to Saint 
Sebastian in Spain, warranted to depart with convoy for the 
voyage, and ut the trial of an action brought against the 
underwriters, it appeared that no convoy was appointed 
directly to Saint Sebastian, but that the Little Be Bey sailed 
under convoy of a squadron of frigates, the commander of 
which had orders from the Admiralty in take with him the 
Wifiz/e and another frigate and proceed to Gibraltar , and 
to take with him such ships as thould be at Spithead bound 
to Bilbao (which is very near and in the course 10 Saint 
Sebastian) and to detach the Weuzlc with the latter, with 
orders to see them sate to Bilboa : add on the voyage the 
commodore made a signal lor tin; Weazle to part company, 
and take with her such ships as were bound to Bi/boa and 
Saint Sebastian , in obedience to which the Weazle parted 
company, and took with her the Little Betsey and other 
ships bound for Bilboa and Saint Sebastian, but soon after 
parted with them in cbace of a strange ship, and did not 
afterwards join them ; a jur\ of merchants, to whom Chief 
Justice Eyre left thequestion, determined this to be a sailing 
with convoy according to the meaning of the warranty, and 

( / ) La haliers case, 2 Salk. 443. (I ) WanoU k v, Scott, 4 Camp- 

(k) Gordon v, Mar ley, u Stra, bell, 62. 
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the Court of Common Pleas afterwards approved of the 
verdict (m). 

In the case just quoted, the convoy, under which the 
vessel sailed, was in eflect the convoy for the whole voyage, 
although not intended actually for Saint Sebastian. It 
sometimes happens that the force first appointed is to ac- 
company the ships only fur a w part of their voyage, and to 
he succeeded by another ; at other tunes a small force is 
detached fron; the main hody#to bring them up to a par- 
ticular point * if a vessel sail under the protection of the 
force thus appointed ( n), or detached ( a ), the warranty is 
.satisfied. , 

But tins warranty requires not only that the vessel shall 
commence the voyage under the protection of the convoy, 
hut also that she shall continue during its course under the 
same protection { }> unless prevented ft om so doing hy tem- 
pest or other unavoidable accident , in which cases the master 
and owners will he excused, if the master does all that is in 
lus power to keep the benefit of the convoy ( t/ )* 

Neither is it sufficient for the master to sad in company 
w ith the ships of war appointed as the convoy, hut he must 
before the departure obtain, or at least use all due diligence 
to obtain, the ^ailing instructions and orders delivered out 
by the commander of' the convoy to the masters of the 
trading vessels, time are <0 sail under his pioteetion. The 
necessity of obtaining such orders, if possible, is fully 
established by the two cases of Webb v. Thonmm (r)? and 
Amlcmm v r 'Pitcher, in the Court of Common Pleas ( s) ; 
in the last of which Lord Ehkn observes, (< It being once 
4< decided, that a convoy within the terms of the policy, 

,4 means 


(m) 2 Y Emma v. Bruriekc, 2 Hen. 
Black, y } 

(n) Smith v. lUcuhhmc, Park 7 ch. 
*1 H. i)e CJ aniy v . ( 'foggt /, ibid. 

( >0 Manning v. Ght, Marshall, 
hook. 1 . eh, »$. sect. 4 . AuJln/ v. 
Duff, 2 Bos. it Pull, ill. 


(y) Utfa y, I Vmg. 72. 

( q) Jrjfreu r. l^gatdra^ Carlh. 
21t>, 3 Uv, 320. 

( r) \VM \ Thomson, 1 Bos. & 
Vuil 5. 

( $ ) Anderson v, Pitcher »$■ Wife, 
2 Bos. & Pull, 164, 
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u means a convoy appointed by government, il seems to 
“ follow of necessity that the ship must depart with sailing 
u instructions, if by the due diligence of the master they 
'* c.an be obtained. The value of a convoy appointed by 
* r government in a great measure arises from its taking the 
u ships under control as well as under protection. But 
° that control does not commence until sailing instructions 
u have been obtained ; nor can it be enforced otherwise 
im than by their means. Indeed the reason of that rule, 
Atf which requires that the convoy should be appointed by 
government, shews the necessity of having sailing in- 
u structions ; since without them the ship does not stand 
“ in that relation, or under those circumstances, in which 
'* slio can take the full benefit of the government convoy, 
“ If the fleet be dispersed by a storm, how is she to learn 
r< the place of rendezvous ? If it he attacked by the enemy, 
“ how is she to obey signals? In short, what commuui- 
“ cation can the protected have with the protecting force ? 

1 1 has been contended, that if she be under the protection 
u of the guns, it is sufficient. But will it be contended 
c< that, provided she. be under the protection’ of the guns 
** at her departure, though sailing instructions be never 
M obtained during the voyage, or not tdl the last day of 
u the voyage, the warranty is complied with i Either 
** sailing instructions are not necessary, or, if they be 
“ necessary, they must be so at some given period, and 
** can only be dispensed with in some particular cases. 
** Then can any other period be assigned but the beginning 
of the voyage V 9 

Each of these two cases arose from the loss of the same 
vessel, the Golden Grow, which had been insured at and 
from London, to the West Indies, with leave to go to the 
place of rendezvous to join convoy, and warranted to sail 
from thence with convoy for the voyage ; and in the last of 
them, in which the facts are most fully stated, it appeared 
that the ship arrived at Spiihead about nine o'clock in the 
morning of the 15th November 1795; that she came round 

under 
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under the care of the first mute, the captain himself beiog 
onshore ot Portsmouth*, thoi on the preceding day (the 14th) 
suihng mstnictior.s wore delivered at Portsmouth to all such 
ship*, as applied regularly for them; and that the captain 
of the Golden Grove, previous to her arrival, made enquiry 
concerning sailing instructions, but found that they could 
not be obtained until the ship was actually in sight; that 
on the 15th of November, by day-light, admiral Sir 11 . C. 
Christian, the commander of the convoy, got under weigh, 
but had not entirely quitted the roadstead until about four 
(/clock in the evening : and when he got under sail, lie left 
the Trident frigate to bring up such vessels as did not weigh 
aneluu with him ; that about tow o’clock of the same day 
the captain of the Golden Grove repaired on board, and got 
under weigh* at which rime the Tridmt had also got under 
weigh* and both the admiral’s ship and the Trident had 
then proceeded so far, that it was clear the Golden Grow 
could not overtake the former soon enough for the captain 
to goon hoard that night, and it was even doubtful whether 
he could overtake the latter, Thai on the next day be- 
tween ten aud twelve o’clock in tho* forenoon, the captain of 
the Golden Grove, being only a quarter of a mile from the 
admiral** ship, went on board her, and obtained suiting 
instructions: that soon after the Golden Grove was lost, 
having been from the time of Iter, departure to that of the 
loss under the protection of the convoy. Upon this slate 
of tacts, it was held, that the warranty was not complied 
with ; lor either the ship hful not arrived time enough to 
obtain sailing instructions, or, it she> had arrived tunc 
enough, her captain had not used the necessray endeavours 
to obtain them Ixfure ahe. nailed- 

If the ship do not quit her 'moorings until a ; few hours 
after the convoy, and in consequence of the occurrence of 
a calm and heavy sea is prevented from joining the convoy, 
it will not he an excuse for the master to show that he made 
every .practicable exertion to come up with the convoy, 
and* would have done so without dilticulfy if the wind had 
#♦ q 4 - continued 
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continued as it was at the time when he left his moor- 
ings (t)< 

On the other hand, if the master do all in his power to 
obtain sailing instructions, but is prevented from obtaining 
them by the badness of the weather ( it) ; or if they are re- 
fused by the commander of the convoy (x); the warranty 
is complied with. 

So, whereby the terms of ii policy of insurance on u ship 
at and from Port neuf to IaimIou, a part of the premium was 
to be returned, if the ship sailed with convoy on or-beforc the 
31st October ; and it appeared that vessels sailing from Port - 
neuf must clear at. Quebec, and that the ship arrived at 
Quebec on the ssSth of October, and obtained her clearances 
on the 29th, but could not procure a pilot to carry her dow n 
the river St « hater cnee till the 30th. on which day she joined 
the convoy some leagues below Quebec, but within the 
limits of that port, and cleared the port with the convoy 
on the ;jj st ; it was held that the insurers were entitled to a 
return of premium, although the convoy had left Quebec on 
the $Bth, having laid to for vessels that had not been able to 
join; the master who had gone from Pdrtneufio Quebec by 
land, had received his sailing instructions on the 27th of the 
month (if). And where the master, in consequence of 
waiting for particular goods, did not leave his moorings 
until after the convoy, and was not able to join, having 
done all he could for that purpose, he was held not liable 
to an action at the suit of the owner of those goods ( z), 

6, ft. The necessity of saili'g under convoy does, not at 
all times depend merely tfpon a special undertaking or war- 
ranty for that purpose : during war it lias been thought 
expedient by the Legisiatuu of different states, to compel 

merchant 

(l) Sumtcrsm § other* j \\*Bu$her ' itittk? ftfcral Cruiidhall. Park, cb- 
4 Tamp belt 54 iu note. voUx, 

(u) Vidor in v, Ckevt, 2 Stta, 1 ( 9 ) Judwfaic $ others v. SJiedden. 
1250. The was Imd before 4 Cauipfoli, 107. *' ? ; 

riueJVJustic* Ue at OuMhall. f f'x ) Mugelhvcnt v. Buahcri*'i 
(jr) Veeitony. WU/ttirf, hy Chief Cainpbelb 54* ■ \* ) 
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merchant vessels, in many cases, to place themselves under 
this protection as a measure of public policy, to prevent the 
enemy from enriching himself by their capture fa). This 
was done by the Legislature of this country d uring the 
late wars (b). And it might be considered as a general 
rule, liable to some exceptions allowed by statute, that a 
private merchant vessel should not sail on a foreign voyage 
without convoy, unless previously licensed so to do. For 
it was in the first place enacted in general terms, that it 
should not be lawful for any 'ship belonging to his Majesty’s 
subjects (except as therein provided,) to depart from any 
port or place whatever, unless under such convoy ns might 
be appointed for that purpose (c). And the master was 
required to use his utmost endeavours to continue with the 
convoy during the whole voyage, or such part thereof as it 
should be directed to accompany his ship, and not to se- 
parate therefrom without leave of the commander, under 
very heavy pecuniary penalties (d )< And in case any ship 
should depart without convoy, contrary to the act, or wil- 
fully separate therefrom, all insurances on the ship, cargo, 
or freight, belonging to the master, or to any other person 
who should have directed or been privy to such departure 
or separation, were made null and void(c). And the 

officers 


(n) A very full urrminr of the 
regulations made at different times 
in Front*', on the subject of convoy, 
is given in l r afin\ Oommentaiy on 
the Fir tn k 0 rdira/m r t tom, i. p Of) 1 . 
by winch it appears that at pari i- 
cular peiiodb merchant stops have 
been absolutely forbidden to sail 
without convoy, under very severe 
penaltic* on the master and owners * 
and that, whenever convoy whs re* 
qulml, tiie master was to bring his 
ship to tiie rendezvous, and receive 
calling instructions ( ordres pour la 
route) from die commandant, and 
obey his orders, and not separate 
fiom him. The Ordinance of Ham r 
burgh, of the year 1732, tit. 4. art. 


4. requires the master to receive a 
letter of instructions from the com- 
mander, of the convoy, 2 Alugeus, 
214 

(b) 38 Geo. 3 * c * 7 6 - &r 43 Geo . 
3 >c f> 7 - „ 

(0 43 Gtt >. 3. <•. 57. s. I. 

(d) la, s. a it 3. 

(e) Id. s. 4. A person who put 
goods on a ship, advertized as a 
running ship, which was captured 
or her voyage, was held to have lost 
the bench* of his Tnsmttmce, it being 
held that he wan privy to the ship's 
departure without, convoy, and that 
to heprtvy was sufficient for this pur- 
pose, without being imtrurtmnral. 
Wainhoi/'se v. Come, 4 Taunton, 178, 
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officers of llio customs in Great Hritain and Ireland were 
required not u> allow any ship, which ought to sail with 
convoy, to clear outwards from any place in the United 
Kingdom to foreign parts, until the master should have 
given bond with one surety, *$th condition that the ship 
should not depart without convoy, contrary to the direc- 
tions of the act, nor afterwards desert or wilfully separate 
therefrom (/), 

6. c. The constructions put upon on Undertaking to sail 
with convoy, were in general found to be the triuj construc- 
tion of the Acts of Parliament (g). As similar statutes may 
be expected to pass whenever this country shall again 
unhappily be engaged in war, it has been thought right 
to notice here the decisions that, took place on the former 
ads. 

The shi|) Maximilian, bound from hmdon to Queh*c, ar- 
rived at Portsmouth a few hours after the Quebec convoy 
had sailed from thence for Falmouth, under order*, to lie 
to, and call for ships off that port. The ship remained at 
Portsmouth for sixteen days, and then sailed with & Mediter- 
ranean convoy, that would protect, ber as far as the Azores 
and was never heard of afterward*. In an action on a po- 
licy of insurance effected by the owner, who was privy to 
this sailing, it became a question, whether this was a sail- 
ing under convoy within the meaning of the act ; and the 
Court held that it was notf h). It was contended, that the. 
Mediterranean convoy >vas a sufficient convoy to satisfy the 
act; or, if it were not, then that the whip might be presumed 
to have sailed in pursuit of the Quebec convoy, which it 
was argued she might lawfully do. But the Chief Jus- 
tice fi) said, <4 on the wu >k purview of the act, it appears 
“ that the sailing with convoy, which it requires, must be 
u a sailing with' convoy for the voyage, or fur so long a part 

i€ thereof 

(f) 43 3- r. 57. s. 5. | (ft) Cohen v. Hinckley, 1 Taun- 

(g) by Jyncfvna J. ? Taunton, 1 ton, 240. ' 

253* } (0 Sir Jamc^ Mansfield. 
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" thereof as convoy is appointed to go.” “ The master 
H sailed from Portsmouth to Falmouth without ar convoy, 
« bound for Quebec (It). It is argued that he may sail 
* from port to port without convoy ; but the act do$s not 
u say that, unless the ship wan bound from port to port : the 
ts exception in the sixth section is for vessels bound from 
“ port to port. The next argument used is, that the eap- 
“ tain may legally endeavour to overtake the cpnvoy ; but 
4< if he may try at all, why may he not continue to try, till 
the convoy is arrived Within the last ten miles, or even 
the last mile of the voyage. Such a construction would, 
u wholly defeat the purposes of the act: this then is a 
a sailing contrary to the act, and avoids the policy,” Mr; 
Justice Heath observed there was no evidence of any sail- 
ing instructions having been given to the ahipf/J. Mr. 
J ustice Chnmbre observed, that though the act was to many 
purposes penal, yet it was to certain purposes a remedial 
act, directed to a great object of public policy, and tbe 
Court could not do it away on account of the hardship of 
the case. 

0. (L Tbe ship Providence being about to sail from Lon- 
don to Madeira, and being represented .to be armed with 
six carriage guns, and manned with twelve men and boys, 
a licence was obtained for her sailing without convoy, •pro- 
vided she should be armed and manned in the manner before 
mentioned. She hud her complement on board in tlie port 
of London, but five men were discharged j and on the 5th 
of October the ship cleared out for Madeira ; and on the 11th 
of February she sailed from the Downs for Portsmouth, 
w here, if any where, she would have fflund and joined con- 
voy for Madeira. On the 13th of February she was cap- 
tured olf Ska reham, having only seven men on board. A '0 

bond 

( h) And also without tat convoy (t ) See Webb v* Thomson, .tnd 
appoinud for die Quchn bhip*, Anderson, v. Pitcher $ Wife, ante, 
which might have been MiifiricnL page 229. 

See lyjSguinQAr, Bewick, antc ? page 

229. 
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bond wan given upon the ship's clearing out. At that time 
the ownets had not determined whether or no they should 
avail themselves of their licence : if upon the ship's arrival 
at Portsmouth a convoy was found ready to sail, it was in- 
tended that the ship should be placed under its protection ; 
if such convoy should not fee found, it was intended to 
complete the crew to the number required by the licence, 
and to sail under the licence. The legality of this transac- 
tion was questioned in an action upon a policy of insurance ; 
and the Court held it to be illegal. The licence could not 
legalize the ship’s departure and proceedings, because its 
condition was not complied with ; and although the ship 
might lawfully have sailed to Portsmouth as the place of 
rendezvous, if it had been intended that she should sail 
wi tli convoy, yet in Altai case a bond was necessary, and 
none had been giten, .*>0 that in effect this was a departure 
w ithout licence, and without convoy (mj: 

t). e- The ship Ocean was chartered for a voyage from 
Hull to Palermo, Messina, or Malta , and was destined ac- 
cordingly. A licence was obtained for her sailing without 
convoy from Halt to Gibraltar, in which she was described 
as bound on a Voyage to Gibraltar-, she did not in fact 
take in any goods for Gibraltar, but she obtained clearances 
for Gibraltar , Malta , and Messina. Written instructions 
were given to the master to proceed to Spit head \ and there 
to make enquiries about eouvov, smd if ht should find a 
convoy appointed for the Mediterranean on the point of 
sailing, to fake advantage of it; but not to receive instruc- 
tions until it should be actually under weigh, that lie might 
be at liberty to pursue his voyage singly, should the convoy 
not sail the moment the should be fair : in that case 
he was to make his way direct to Palenno, without touch- 
ing either at Gibraltar or any other port. If, however, in 
passing Gibraltar, he should be ordered into the Bay by 
any of the cruizcrs, iu order to join convoy bound upwards, 

he 

{ m ) Hinckley w Walton, ^Taualou, 131. 
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he must comply; but not otherwise; us his great object 
must be to get to Palermo as soon as possible. The ship 
sailed without convoy, and arrived in the Gut of Gibraltar, 
and the master was obliged by stress of weather to put into 
Gibraltar , where he remained ten days, and enquired for 
convoy upwards ; but finding no convoy, and there being 
no per&on authorized to appoint convoys or to grant li- 
cences, lie sailed again for Palermo, and was captured on 
the way f hither. The course of navigation to Palermo and 
Gibraltar is the same as far as the Gut of Gibraltar . Con- 
voys for Sicily and other places in the Mediterranean fre- 
quently sailed from Vmgtand. In an action on a policy of 
insurance the legality of this voyage also was questioned ; 
and it was contended that the \oyage was legal, because 
there was a licence to proceed to Gibraltar without con- 
voy, and the further prosecution of the voyage from that 
place was within the exceptions of the glut 11 it* ; hut the 
Court held the voyage to be illegal, the ship not having* in 
fact sailed fin* Gibraltar > as her licence imported (u j. It 
is obvious thftt the' parties interested in this voyage, and 
also in that of the ship Provide new were endeavouring to 
evade the law, and they met with the fa to that usually 
await r attempts of that nature; they found the law too 
strong for them. 

The Triumph sailed with convoy from Cork, in i8u, 
returned to that port with the convoy, sailed with it again, 
and putting back in distress the convoy proceeded without 
her. Being repaired, she sailed ultimately on the voyage 
without convoy, or having obtained a licence to sail with- 
out Under these circumstances the ship was held to have 
literally complied with the provision of the statute* and 
when leaving the port of Cork, for the third time, to have 
lawfully sailed on hor voyage, without waiting for the next 

convoy 

(n) Ingram <$* other* v. Agnetr, J Cony:, 4 Tmmton, 17S, nnd T>atby 
15 517. See also, T \mnfmisc v. J v. J\cwi t 09 i, 0 Taunton, 544. 
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convoy from that port, or joining "convoy from any other 
portfo). 

The ship Sir Sydney Smith > bound from Xjondm to Bet- 
bice, sailed with a fleet for the West Indies, under convoy, 
and arrived therewith off Madeira, on Satnrday 1 he 17th 
October . The master was to land goods at Madeira, and 
lake some wine on board there, he began to land the goods 
as soon as he arrived, but not being allowed to work on 
the Sunday, ho had not got the wine on board till the Mon- 
day at noon, the convoying ship with the greatest part of 
the fleet sailed away on the Sunday, and was too far off 
to be overtaken. Some other ships were left behind at 
Madeira, and all agreed to sail together for mutual pro- 
tection., The Sir Sidney Smith however was afterwards 
separated from them and captured. An owner of some 
goods- insured was on b>»au( during the voyage, and after- 
warcb brought an action on his policy. The cause was 
tried before Lord Bflenborough, who expressed himself to 
he clearly of opinion that the underwriters were discharged 
on the ground of deviation, but said he was inclined to 
think this was not a wilful desertion of the convoy within 
the meaning of tin* act, as the master appeared to have 
acted bona fide , and not to have been aware of the precise 
time when the convoy sailed from Madeira (p). 

Bat a merchant who having covenanted to furnish a 
full cargo in the West Indies, to a ship on a voyage from 
Liverpool to the West Indies and back, furnished a partial 
cargo only, was held liable to an action on Ins covenant, 
although the ship sailed from Liverpool without convoy, 
and without being manned in the manner specified in a li- 
cence that had been# bUined for sailing without convoy, it 
not appearing that at the time of the contract of affreight- 
ment, the parties contemplated a disobedience of the Act 
of Parliaments q )* 

(v)Laing v. Glowr, 5 Taunt. 49, ) (q) Wilson v. Ftxkrmghtm, 1 

(p) Ullimms v.Bfoe, 3 Camp. 469- j M* & S. 468. 
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7. Thirdly, as to the Course of the Voyage. 

Having commenced his voyage, the master must proceed 
to the place of destination without delay, and without 
stopping at any intermediate port, or deviating from (lie 
straight and shortest course, unless such stopping or devi- 
ation he necessary to repair the ship from "the effects of 
accident or tempest, or to avoid enemies or pirates, fay 
whom he has good reason to suspect that he shall be at- 
tacked, if proceeds m the ordinary trade, and whom bo 
lias good reason to hope that he may escape by delay or 
deviation; or unless the ship sail to the places lesorted to 
m long voyages for a supply of water or provisions fay com- * 
inon and established usage ( r), If the ship is captured in 
consequence of deviation* the merchant is entitled to re- 
cover from the owner the prims coM. of his goods with the 
shipping charges, but no more* without direct proof that 
tiie goods at the time of the loss were enhanced in value , 
beyond 1 he amount before mentioned, although the mer- 
* chant may have effected a policy of' insurance thereon (5). 
And if the. ship lias the misfortune to meet with enemies 
or pirates, the master must perform the part of a valiant 
man. and make the best resistance which the compara- 
tive strength of fas ship and crew will allow ( i ). 

By the treatise called the ( iuidon, it is declared, that if 
the master, by connivance with robbers, or by his entreaties, 

obtain 

{ r) Itaccta (U awe, not. 5a, Sec that the *hip was hound from L. to 
Park mi Insurance, chap. 37. of W. mid a? this averment was nut 
Deviation. French Ordinance, hv. inconsistent Vi th t ho fact >of her 
3- tit. 3. Du fret. art. 10. The text being bound 10 other infcertnedLit' 
was intendod to apply to the case places, it was iusuffickttt to found 
of a slap defined to urn* place only, the subsequent allepatmth thu ifc 
if the ship hr destined to w*w the duty of the owners to cause 

place?;, the master should sail to the ship to proceed 'from L, to W. 
them *n the usual or designated without any unnecessary deviation 
order. I appuhend this doctrine fiom the course oft lie said vnyagi. 
is nut contrary to the decision of (s ) Parker & others v. Jama 4' 

die Court of Error in the case of another, 4 Campbell, 112. 

Max v. Roberts, 12 East, 89. That (t) Ordinance of the Jfanw- 
ense wits decided upoft the form of Tasm t art. 35, 36, 37. JIoccuk not. 
the. duduratiun, which averred only 70, AnU\ part 2. eh. 4 . sect. no. 
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obtain from them any part of the cargo by way of pay* 
ment of his freight, he shall restore such part to the mer- 
chant, receiving the freight due in respect of it. Afid if 
the robbers pay him the freight of his ship, he shall" give 
an account of the money paid, and the money shall he 
distributed by way of general average between the goods 
stolen and the freight of the ship (u ). I have already men- 
tioned the provisions of the English legislature on this 
subject ( t). 

If tjie ship be driven into a port out of the couise of the 
voyage by tempest, or the master sail thither for any of the 
before-mentioned reasons, he must wait no longer than ne- 
cessity requires, but sail again without delay; and for that 
purpose supply his ship with the requisite necessaries or 
repairs as expeditiously as he cun. 

8. If by reason of the damage done to the ship, or 
through want of necessary materials, she cannot be re- 
paired at all, or mol without very great loss of time, the 
master is at liberty to procure another ship to transport the 
cargo to the place of destination (y ). Rut if Iris own ship 
can be repaired, he is not bound to send the cargo by 
another, but may detain it till the repairs are made, and 
even hypothecate it for the expence of them: that is, sup- 
posing it not to be of a perishable naiure ; if it be of such 
a nature, and there be not time or opportunity to consult 
the merchant, he ought either to tranship or sell it, accord- 
ing as the one or the other vrill be most beneficial to the 
merchant (%)* So if the ship has been wrecked, and the 
cargo saved. And if on the high seas, the ship be in im- 
minent 


(u) Guidon, cb, 6. art. X p. 5^9, 
( /) Ante, part. at. ch.4. sec*. 

& j 1. 

(y ) Laws of Qkron, art. 4, and 
Chirac thereon, French Ordmonu\ 
liv t 3. nr. 3, Fret* art. 11, ami Valin 
tf»*n*on. Malloy* book *4 chap. 4. 
«t*ct 3. Marais, 

p. 14. art, 3. Orchn. uf Rotterdam, 2 


Mugfns, p. 104. art. 147, 148. See 
altHj the judgment, delivered by Ixfttl 
Mansfield in the case of l/uke v. 
Lyric, 2 Burr. BBt). 

(z) See the judgment pronounced 
by Sir W. Scott, in die case of the 
<■ n n front r, Mtr.zofo, 3 ltob. 
A. K. p- ^40. cited ante, part X 
ch. 3. sect, at*. 
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minenfc danger of sinking, and another ship apparently of 
sufficient ability be passing by, the master may remove the 
such ship, and although his ovp ship happen to 
outilvi the storm, and the other perish with the cargo, he 
will not be answerable for the loss, ► v 

8. b* The disposal however pf, the cargo by the master 
is a matter that requires the utmost caution on his part. 
He should always bear in mind, that it is his duty to convey 
it to the plage of destination, u This is the purpose for which 
he has been intrusted with it, and this purpose lie is bound 
to accomplish by every reasonable and practicable method. 
Every act that is not properly and strictly in furtherance 
of this duty, is an act, for which both he and his owners 
may be made responsible ; and the law of England docs 
not recognize the authority of any tribunal, or officer, act- 
ing upon hk suggestion or at hh instance ; but will scru- 
tinize their acts as much as his own ( a ). 

The hypothecation of the cargo is allowed by the marine 
law, and by the law of England also ; but it is allowed 
in those cases only in which it is made in, furtherance of 
this purpose. The sale of a part has been allowed: but 
it was allowed in a case, in, which the hypothecation of 
the whole would haye been lawful, and because it was 
considered as a matter equivalent to such hypothecation. 
Hypothecation imports a pledge without immediate change 
of possession f it gives a right to the party, who makes 
advances upon the faith of it, to have the possession, if 
his advances arc not repaid at the stipulated time, but it 
leaves to the proprietor of Urn things that may be hypo- 
thecated, the power of making such repayment, and thereby 

freeing 


(a) See Hunter v. Prime p <5 
otftrr»y loKitst, 378. post eh, 7, of 
this part, sect, l^.h Vm Qweron 
v. DiJwtck 4 ' others 2 Curnp. 4 3 . 
Joseph fy others v. K<iox, 3 Campbell , 
320, See also part I, ch* 1 * sect. 2 . 
b 3. ante, na^ I — 1 1 , and the sc verai 
cast*3 of Ueitt v. Iterby, The Fa K- 


Nir & Jim 1 r a . Ht.ytnm 4‘ others, \ , 
Moult tm 4 * others^ mi& Andnm v, 
Glover then* cited. 

(b) Propriepignus didmhs, quod 
ad credit orem tm&sit ; ' hpptftheam* 
cum non tfauslr* nec possessio ad 
creditors#. Dig, 13.7,9.2. 

R 



*4ft PART III. CHAP, HI, 

freeing them from the obligation. It is therefore (as 
hath been before observed (cj 9 ) eoatrary to the nature of 
this proceeding, and consequently contrary to the duty, 
and beyond the power, of the master to engage t^t the 
lender shall* at all events have the goods delivered at their 
place of destination to him or his agents, to be there sold 
and disposed of by him or them, without reserving the 
right of redemption to the merchant ; and such an engage- 
ment will not be obligatory upon the mereliant, but he 
will still have the right to take his goods upon payment 
of the money, for which they may have been engaged ( <!)* 
8. c* It is obvious that this purpose, via, the conveyance 
of the goods to the place of destination, cannot possibly be 
effected by a sale of the. whole of them, and 'therefore, 
according to the principles before mentioned* the master 
cannot in his character of master, have authority to make 
such a sale ; nor does the law superadd such authority to. 
bis character (e )* What then as the ib aster to do, if by any 
disaster happening in the course of his voyage* he is un- 
able to carry the goods to The place of destination; or to 
deliver them there ? To this, as a general question, I ap- 
prehend no answer can be given. Every case must depend 
upon its own peculiar circumstances. The cond uct proper 
to be adopted with respect to perishable goods, wiU be 
improper with respect to a cargo not perishable : one 
thing may be fit to be done with fish or fruit, and another 
with timber or iron : one method, may be proper in distant 
regions, another in the vicinity of the merchant : one in 
a frequented navigation, another on unfrequented shores. 
The wreck? of the shijf is hot necessarily followed by an im- 
possibility qf sending forward the goods ; and does not of 
itself make their sale a measure of necessity or expedience ? 
much less can the loss of the season, or of the proper 
course bf the voyage, have thiei effect (r). An unexpected 

interdiction 

(c) AiUi‘ t part *2. di. 3. sect. 23. (t) Fan Omeron r. D mkh Sf 

p. I2fc. * otfters, 9 Camp. 42. « 

(d) Johnson v, Greaves, 2 Tauu- 

urn, 3^4* 
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interdiction of commerce, or a sudden war, may defeat 
the adventure, and oblige the ship to stop in her course ; 
but neither of these events doth of ifcfcdf alone make it 
necessary to sell the cargo at the place to which it may 
be proper for the ship to resort. In these and many other 
cases, the master may be discharged of his obligation to 
deliver the cargo at the place of destination, but it does 
not therefore follow that he is authorised to sell it, or ought 
to do so. \Vhat then is he # to do? In general, it may he 
said he is to do that which a wise and prudent man will 
think most conducive to the benefit of all concerned (f). 
In so doing he may expect to be safe, because the mer- 
chant will hot have reason to be dissatisfied; but what 
this thing will be, nd general rules can teach (g)« Some 
regard may be allowed to the interest of the ship and of 
its owners, but the interest of the Cargo must not be sa- 
crificed to it. Transhipment, for the place of destination, 
if it be practicable, is the first object, because that is in 
furtherance of the original purpose : if that he impracti- 
cable, return, or a safe deposit (h) may be expedient. 
The merchant should be consulted, if possible { i > A sale 
is the last thing that the master should think of, because 
it can only be justified by that necessity, which supersedes 
all Kuman laws. If he sell without necessity, his owners 

’OS 


(/) See the judgement of the 
Court of Cowtmm dolhcrod 

by Cli, J. MmtjfirU in Christy v. 
fiW, 1 Taunton, 313* The court 

appear to have thought that n master 
bringing hack <j;oods under jsurh nr- 
cumstanoGd, ought : he cridded to a 
compensation from fire' proprietor 
of the goods, although they held h< a 
could not recover any thing* a^ain^t 
a charterer of hi& ship, who was not 
^proprietor of fire goods; the soft 
vice not being for his benefit. 

(g ) J 1 have tiot found any general 
rule onpranriple laid down on tins 
subject in any of the foreign Ordi- 
nance* or authors. The French 


Ordinance. Tif/ifo Fret, arc. 6 . i«s 
ns follows S’ii arrive inH'olh> 
“ « { «m do commerce nVec fc pays, 
u pour In quel le vaiweau eat e«‘ 
** route, vf qu’tlmt oblige de revemr 
u avec son char^enient, i) ne 
u d*t an umitiv qin* le tret del oiler, 

. ff, gmmt nievsi k ntivirc tmireti itc, 
** alltint et yenflut” Ami 

Cone flo Cmnmcree. v ’ Art* 29ft: 

(ft) Sec an io«tapfce of deposit- 
which seems not to have been ques- 
tioned, jn Lid'cUvrd v. Laws 4' 
another* JO East* 5*6, post, ctmn, 7 . 

- MCI; ij. <L ‘ 

(i) Sec Wdson v. MiVui'fy&thern, 
2 Starluc, X. 
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a+1 

a well as himself, will bo answerable to the merclmnl (k), 
■utid they will be equally answerable if he places the goods 
at tin* disposal of n Vice Admiralty court, in a British 
colour, anti tiiov are sold under an order of the court., such 

V •* , 

a court having no authority to order a sale (l). And the 
persons >vho buy under such circumstances, will not ac- 
quire a title as against the merchant, but must answer to 
him for the value of the goods (m). 

!). Moreover, the master must daring the voyage take 
all possible care of the cargo ( n ), If it require to he aired 
or ventilated, as fruit and some other things do. he must 
take the usual and proper methods for this purpose (o)* 
and although he is not responsible for injury done to it 
in consequence of aleak in the ship occasioned by tempest 
or other accident.; yel where rats occasioned a leak in the 
vessel, whereby the goods w ere spoiled, the master was held 
responsible for the damage, notwithstanding the crew after- 
wards, by pumping, &c* did all they could to preserve the 
cargo from injury (pj. And this determination iignvs 
with the rule laid down by Rorcus , who says, if mice eai 
the cargo, and thereby occasion no small injury to the 
merchant, the master must make good the loss, because 
he is guilty of a fault Yet if he had cats on board his 
ship, he shall be excused (q ). This rale and the exception 
to it, although beaiing somewhat of a ludicrous air, furnish 
a good illustration of the general principle, by which the 
master and owners are held responsible for every injury, 
thatniight havfc been prevented by human foresight or care. 
In conformity to which principle, they are responsible for 

goods 

(k) Freeman Sc anoihei' v. E. I. (o) $eo Dwidson v. iryemn^ 12 
Comp. 5B.fcA.6t7, aftd Wilson Ea&UjjBl. 
v. Oirtam* a. B. fc A. 2. * (p) 3 )ale Hull, I Wits. 281. 

(i) ( kmww if others v. lUmbum (</) Rocem, not. 58. suid see Junes 
4 ‘ others. \ Bn»g. 243. ami 8 B. on Bailments p. 105. This rule i** 
Mom e, 1^7. Utid down in the iJonwhttotid'Wkiee, 

(w) Alont\ ft another v. Jl&bintum,' cyj>. 05 &. 66. mid udnpnd by all 
3 B.&f *96. * foreiirn *infory> on this subject. 

(n ) £ wnigiw, torn. i. p. 377, Kmetiftm, n»rn. i, p. 377, 378. * 
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goods stolen or embezzled on board the ship by the crew 
br other persons (r), or lost or injured in consequence of 
the ship sailing in fair weather, against a rpcK or shallow 
known to expert mariners ($ ). 

So where in a voyage from Hull to Gainsborough a vessel 
was sunk in the river Trent by striking against the anchor 
of another, which anchor lay under water, and without a 
buoy, whereby some goods in the former were injured, the 
owners thereof were held responsible for the injury (t J. 

jo. If the master, being compelled to take refuge in a 
foreign port during the course of his voyage, has occasion 
for money for the repairs of the ship, or other expence ne- 
cessary to enable him to prosecute and complete the voyage, 
and cannot otherwise obtain it, lie may, as hath been before 
observed, eitlur hypothecate the whole cargo or sell a part 
of it for this purpose ( u) : in the latter case, if the ship 
reach the place of destination, the merchant will lx entitled 
to receive the clear value, for which the goods, might have 
been sold at that place fa*); or he may lake the sum for 
which the goods actually sold, and if he is content to do 
so, he may deduct that sum from the money payable for 
the freight of his other goods ; and this, although the 
owner may have assigned the freight to a third person, and 
the goods weie sold without an uvgeut necessity (y). If 
(he ship afterwards perish, and leach not the destined port, 
the Ordinance of Whbuy expressly declares that the money 
raised by this sale shall be paid to the merchant by the 

master 

(r) Roam, not. 40. iVitliaxkitJy j and a special jury, I .aw* of 
ut. 9. p. 30. art. 22. Ortiin of K i$butj s url.35. 

<x) Kmerifioth tom. n p. 3 73, 45, (itj, Fun eh Ordnance, hv. 2. 
ItihTMj not. 55. ; fir l, du Capitmw, art. - 1^ liv. 3. 

(t) Fropnetvt's of the Trent a*ul j uu 3. Fret. art. 14. and F<tUn there* 
Mer&ty Navigation v. Wood, East, | on. Vothur, ( h. Panic, num. 33, 
Tt r. 1785. in K. 1 i. j 34 - also Moikiy* hook 2. chap. 

f vt) The <aiiAinvi>i*R, Jtfor- j *2. M’cf. 14- And Ordm u\' .Hof ter* 
zohiy 3 Hob. A . It. 240, cited ante, j dum* art. 133, 134, 135, 2 Mugvns, 
parr 2.ch# 3* sect. 33* P- | ****<. ^3* 

(x) Aten 4 others v, Tot* in Vv j (v) ComjMl v. Thompson, i 
rt/AwsHt<*uiid!udMJrfafcr 30,1802. j Suuku% 490, 

Before Luid EUtnbonm^h, Ch. J. * 
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master (z)', and Chime, Kurkk, Valin, and Pothivr, agree 
in opinion that the money is in such a case due not only 
from the raster, but also from the -owners, because it was 
expended for a pufposei of Which they were* at all events 
liable to sustain the charge. But none of the bthcr Ordi- 
nances contain such a’ provision ; and Emctigon contends 
on the authority- of the Consulate del mart!, and of the Ordi- 
nances of Oteton 'and Antwerp, that the money is only pay- 
able in cade of the safe arrival of the ship ; which waB the 
opinion also of several persons, whom Pothiefr consulted. 
And this doctrine seems the most reasonable, as the mer- 
chant is not thereby placed iri a 'worse situation than- if his 
goods had not beten Sold, but had remained on hoard the 
ship. I -cannot find that the question Over arose in this 
country. By the Code, de Commerce, the master is to 
account for the price received, deducting the freight : 

• Art. s 98. ,• ' 

1 1. Lastly,— As to the Completion Of the Voyage. 

When the ship has'ftrrived at the place of her destination, 
the master must take care that she be safely moored or 
anchored ( a ), and report his ship and crew, and deliver his 
manifest and other papers to. the proper officers,' according 
to the law and custom of the place (&), arid without delay 
deliver the cargo to the merchant or his consignees (c ), 
upon production of the bills of lading and payment of the 
freight and other charges due in respect of it ; and he has 
po right to. detain the goods forwhaxfage, if the consignee 
lenders fhfi freight, and requires them to be delivered over 
the ship’s side ( d ) ; and if by the terms of the charter- 
party, a patticular number of days is stipulated for the 

1 ■ - delivery, 

to countermand the delivery, and 
Stop the goods, before they come to 
ihepossession of the consignee, will 
he treated of distinctly in the ninth 
chapter of this part. , ' . 

(4) Bishop 4' othirt v. lfW, 3 
Campbell, '360. 

out ot me power ot tftc consignor 


( 1) Art. 08. See &w<!rj£OK,tort). 
'a. p. 44%, where the several autho- 
rities litre- referred to are cited. 

, : , (a) Ord. of Wtsbvy, art. 36. 

(h) 6 Geo. 4. c. toy, s. 15 39. 
(c) Tin?* is true as T y ^f-nrral rule ; 
the exceptions to the rule, arising 
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delivery, either generally or by way of demurrage, lie must 
. wait the appointed tinwt for that purpose: These charges 
are in ordinary case** primage, thp usual petty average, 
m expressed in the lull of lading ; in ease ok any loss* that 
became the subject of general average, t be Civil Law im- 
posed upon the master the duly of adjusting and settling 
such average* and obtaining* from the owners of the cargo 
saved, the sums to . be paid as a contribution to the loss, 
and allowed, him to detain «ilie cargo for that purpose (e). 
This power of detaining the cargo in also given by the laws 
of Oierou (f), and by the French Ordinance (g)* It is said 
to he the practice in this country, in the case of a general 
ship, for the master to take security from the merchant s > 
before he delivers the goods, for payment of Ifaeir shares of 
this contribution when the average shall be adjusted ( h). 

If goods ore conveyed in pursuance of a charter-pswty, 
the right of detention lor the freight may depend upon tin- 
terms of the particular contract (/); where there is no 
sj>ecM contract, as in the case of a general ship, the master 
is not bound absolutely to part with the possession of any 
part of his cargo, until the freight and other charges, due 
m respect of such part, arc paid* Valin informs us, that 
the entire contents of a single bill of lading, afe to be con- 
sidered as one part, although consisting of very diflenmt 
articles, but that the contents of one bill of lading are not 
bound to the payment due for the contents of another bill 
of Jading, although consigned to the same person if k). I11 
this country however.it has been held, that the master may 
, detain any part of the merchandize for the freight of all 
, that is consigned to the same person ( /); which seems to 
. , ■ \ * V * ■ , be 

(i ) J% 14* 2. 2. , (i) Sf® before, page 170, 

( f) Art. 9* (k) Vatin, op tbe Trmck ih'dt- 

(g) Tiv« % tit* 8.d»jd!/ark.a*. aoiicr* tom. 1 . j*. 608. ’ 

( ti) So deposed by * gentleman (l ) tiofrkfprten w FtigkttytiPotkfr', 

y<siy cortvteant with thb business, Ouiidhnll, Sit. to. T. T/l796,before 
iu the cause of Alter $ t ti/tira *\ Lord Kenyon, C. J* quoted 6 East, 
Vundcr VhyL Guildhall Sit. jy Mie. f>X 3 . * 

tetri' 1803, before Lord EHcn*>o- 

rough, C. J. K4 



248 PiRT III. CHAP;iIL 

be a more reasonable and convenient rule. The master 
however cannot detain the goods on board the ship, luitil 
these payments are made, as, the merchant would then have 
no opportunity of examining their condition. By the 
Ordinance of Wkbuy ( m), and also by the French Ordi- 
nance (u ), the master may seize and detain the goods in -the 
lighters or, barges, which arc to transport them to the quay, 
and by the former he may detain the lighters by the ships 
side. Ckirac ( o), in his commentary on the law* of Oleron , 
says that the same powder is given by the Ordinance of 
Philip the Second, and by the Coimlato dd mare , mid that 
the latter allows him to detain goods equal in value to focu 
times the amount of the freight. The Ordinance of Rotter- 
dam allows the master to detain the goods for his freight, 
but requires him to unload and take care of them, that they 
may not be. diminished or spoiled ( p ), In England the 
practice is to send such goods as arc not required to he 
landed at any particular dock, to a public whur£ and order 
the wharfinger not to part with them, till the freight and 
other charges are paid, if the master is doubtful of the pay- 
ment. And by the law' of England* if the master once parts* 
with the possession out of the hands of himself and his 
agents, he loses his lien or hold upon the goods, and cannot 
afterwaids reclaim themfg,). If the master land his goods 
at any particular wharf or dock, in obedience to an -Act of 
Parliament^ he does not thereby part with his lien (r). 
If goods are landed and sold by the officers of the customs, 

the 


Cm) Art 57 . 

(ff ) lit. 3. tit. 3. fret* art. 2,;. 
(v) Art. 31 . note^. V°^T 2, 

(p) At. 157, 15& 3 AUgM, 106. 
{</) By the French OrdimnccJW. 
3 . til. 3. Fret. -art. 24. The lien or 
privilege rontmutft while tbh goods 
are oii board the ship, hi the lighters, 
or \m tin*. »pjoy, aim <-\tn for a fort- 
night after tfify ‘have liw deli- 
vered, provided they have m>t it/ 


the mean rime passed bito dm hands 
Of a third person. So, by the Code 
do Com. Art. 307. 

( t ) Wilson 4 * others' Ki/mcr Sc 
others, 1 M. L S. 137. Tim goods 
in this case were landed under the 
West India Dock Act, 39 3. 

c. Oft, which docs not e&pvwftly re- * 
serve die lieu for freight, a# is done 
by thf; London Dock Act, 45 Otv. 

3.0.58.*. 16 * 
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the freight not having becnpaid, the produce of the sale is 
to be first applied j;o the payment of the freight ( s ). 

The baggage of a passenger may be detained for the pas- 
sage money, which is to be considered as payable in respect 
of the person and his 'baggage, but the passenger himself 
canuot be detained, not the clothes taken from his per- 
son (t ). The master has no right to detain goods actually 
brought for the payment of waat is usually called dead 
freight, as I have before observed ( u ), 

12. Thd manner of delivering the goods and consequent- 
ly the period, at which the responsibility of the master and 
owners will cease, depend upon the custom of particular 
particular places, and the usage of particular trades (\r ). 
Thus a hoyman, who brings goods from an oht-port into 
the port of London, is not discharged by landing them at 
the usual wharf, but is bound to take care and send them 
out by land to the place of consignment (t/ ). And if the 
consignee requive to have the goods delivered to himself, 
and direct the master not to land them on a wharf at Jah- 
don , the master must obey the request ; for the wharfinger 
has no legal right to insist Upon the goods being landed 
at his wharf, although the vessel be moored against it (z). 
But in the case of ships coming from a foreign country, 
delivery at a wharf in I <ottdm discharges Ihe master (a). 
If the consignee send a lighter to fetch I lie goods, it seems 
the master of the ship is obliged by the custom of the river 
Thames to watch them in the lighter, until the lighter is 
fully laden; and he cannot discharge himself from this ob- 
ligation l»y declaring to the lighterman that he has not 
hands to guard the lighter*, unless the consignee consent 

to 

(*) 6 Geo. 4 .r, 107. s. 134. ' ‘(v) WurdcU v. Mourilfyan, 2. 

(?) Wolf v. Sumners, before E&pio. !N. J\ eabf*, O03. 
iAwrcnce % y at Childhull, 4 Camp. (~) Syedsjr Jfay, 4., Ter. Rein, 
631 * , \ ‘ 

(u) See before db. A « of this parr, (a) By Buffer f J. Aiguendo m 

st»ct. 7, p«fi;e 171 . the rase of ffysfe v. Trent 4 r Mermy 

(x) tfe< Valin on the Frank Cmy* 5 Tor. Hep. R, B. 

(Wwfltfft, tom. 1. p. 530. 3yy. 
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to release hi m from the performance of it (b): But it has 
been much contested whether the master is by the usage 
bound to take care of -the lighter, after it . is fully laden, 
until the time when it can bfe properly removed from the 
ship to the wharf} at a trial on this question, it was held 
that the master was not obliged to do t\m(c). 'When 
ships arrive’ from Turkey, and are obliged to perform qua- 
rantine (d) before their entry into the port of Ijmdm, it is 
usual for the consignee to send down persons at his own 
expence, to pack and take care, of the goods 5 ’and there- 
fore where a consignee had omitted to do so, and goods 
wore damaged by being sent loose to shore ; it was held 
that he had no right to call upon the master of the ship 
for a compensation (c). 


(b) Cathy § another v. Win tris- 
haw, Peak's N. P. eases, 15a. 

(t J Htffrmxtnr* Tt/rpmfy another? 
Guildhall Rif. T. T. 1805, be- 
fore 1 4 >rd TMenborvuzk, Ch. J. This 
was to* action by the owner of fc)ie 
good* against the lighterman, and 
tiie plaintiff obtained a verdict. 


At a former trial before Sir James 
Mansfield, Ch. J. the plaintiff had 
been nonsuited. 

(d Y As to Quarantine, «j«s UaL 

45. o co 3, r, 10. $, 3. 6. 

(c) Ob wtum: v, Jniiffc? betoro 
Lord Kafyon y Ch J. at GtiitdhuU 
Sit. p. Midi. T. 1789. 
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CHAPTER THE FOURTH. 

OF. the CAUSES WHICH EXCUSE THE 
MASTER AND OWNERS. 


i.TT ha» heemulready intimated (a) that a carrier i u in 

A general excused for a non-performance of the con- 
tract on his pkrt, occasioned by any event falling within 
the meaning of the expression Act of God and the King's 
enemies. The expression Jet of God denotes natural acci- 
dents, such as lightning, earthquake, and tempest ; and 
not accidents arising from the negligence of man (h) ; for 
which it has been already shewn that the master and owners 
like other common carriers, are sometimes an^vv erable, al- 
though no actual blam© may be imputable to them ; for 
in considering whether they, or other carriers, are charge- 
ble for any particular loss, the question is, not Whether the 
loss happened by reason of the negligence of the persons 
employed in the conveyance of the goods, but whether it 
was occ&sioncUby any of those causes, which either ae-, 
cording to the general rules of law, or the particular con- 
tract of the parties, afford an excuse for the non-perfonn- ' 
ance of the contract- 

Tlius the master has been held answerable for a loss of 
the goods occasioned by a seizure of the ship by the officers 
of the revenue, for a supposed violation of the Revenue 
Laws, although in the result of the proceedings under the 
seizure it may appear that there was no cause for condemna- 
tion. 


(a) In the preceding chapter, 
sect. 2« 

J n the preamble to the Statute 26, 
Goo. 3, c. 86, the cases, in which the 
master and owners am exempted 
from responsibility, arc expressed 


to 1 m? accidents by the King's emmir\ 
the periis of the sea, or the act of God , 
(b) Trent 4 Mersey Navigation 
Company v. Wood, East. Term* 23 
Geo. 3. in K. JJL Forward v. Tu~ 
* taid, 1 Ten Kep. K. B, 37. 
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tionfc). So probably the master and owners would, by 
the common Jaw, be answerable for a loss arising from the 
negligence or misconduct of a local pilot, to whom the di- 
rection of the ship was necessarily intrusted (d), but this 
responsibility (in certain nases at least) is now taken away 
by an Act of Parliament (c). 

So in an action (f) brought against the master of a vessel 
navigating the rivers Ouse and 1 lumber from Selby to Hull* 
bv a person wdiose goods had been wet and spoiled ; at the 
trial whereof it appeared in evidence, that at the entrance 

of 

f f) Gosling v. Higgins, i Camp- u or through the robbery, embez- 
htfil, 451. u sduuent, secretina, or making 

(</J See the opinion of the Ch. u away with, or by or through the 
Justice in JhudtiT'v* Naid strong j « actual default, of the said owner 
Taunton, 56a. “or owncis master, mariners, or 

(c) St(tf. b GtiO- 4 * c. 1U5- s, 55* u other person or persons employed 
( f ) SwUb v. Sitcpkerd, This ** in and on board of such ships 
cause w os tot, tried m the summer “ or ussels ; auy law, usage, » r 
u^si/es for Yorkshiio, 1795, awl u custom to the contrary thereof 
the plaintiff nou-suittkl; the Judge u in anywise notwithstanding/’ 
being of opinion that no pasc <>t Am! that no ownei 01 ntttstci ut any 
ncah'jciu « v as proved Tho non- ship or vessel employed m the 
suit was set aside bv th«* t’uurt of rtgafwn of the iidi’U'Oj/ of any mu / , 
King's Bench, and anew trial and not employed in the navigation 
granted, that the tots might be of the high sous, should be subjut t 
more fully ‘inquired into, it was to answer for any h*s» or dumuge 
tried a smW time at the Lout as- w hich should u hapjwn or wise. at 
.m‘ 4CS following. The account in “ or below auy pent or place in 
the text is of the evidence given at u stub tideway, when; ships or 
tire second trial, which differed in u vessels employed iu the coasting 
sonic particulars from that given at 44 trade, do or shall load or di>- 
tho first trial. In Tester term fol- “ charge by entry or sufferance 
lowing, a new trial was moved fur, *0 any goods 011 board, unless such 
but ft rule to shew cause refused. loss or damage should happen or 
Several ship-owners, being great jy arise in Iho ways belbre-mept icncd 
alarmed at the decision of this with respect to ships navigating the 
cause, petitioned Parliament^ for an high seas. 

aknatinn of the law on this sub- But this Bill was rejected by the 
ject : and a bill passed the House of Home of Lords. 

Cammm, enacting, that no ovyuer llusled to die alteration of the 
or masU r of auy ships nr vessels, lull of lading mentioned before, 
employed in tk, navigation of the high part iii. chup. 2. sect* 3. and, I 
^KHiid be subject to answer for presume, also to tho notice men- . 
any Joss or damages which should tiuned to have been given in the 
happen to any good* on board by case of Litis v. Turner St another s 
any en cident whatever, unless the, partii. chap, 2. soft. 6. p.Qb. * 
same should happen or azise “ by 
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of the harbour at Hull there was a bank, on which vessels 
used to lie in safely, but of which a part had been swept 
away by a great flood some Rhort time before the misfortune 
in question, so that it had become perfectly "steep instead of 
shelving towards the river ; that a few clays after this flood 
a vessel sunk by getting on this bank, and her mast, which 
was canted away, was suffered to float In the river tied to 
some part of ihe vessel : and that the defendant upon sail- 
ing into the harbour struck against the mast, which, not 
giving way, forced the defendant's vessel, towards the bank, 
where she struck, and would have remained safe, bad the 
bank been in its former situation, but on the tide ebbing 
her stern sunk into the water, and the goods were spoiled : 
upon which the defendant tendered evidence to shew that 
there had been no actual negligence : Mr. Justice Heaths 
before whom the cause was tried, rejected* the evidence ; 
mid he further ruled that the act of God, which could ex- 
cuse the defendant, must be immediate ; but this was too 
remote : and directed the jury to find their verdict for the 
plaintiff;* and they accordingly did so. The case was 
afterwards submitted to the consideration of the Court of 
Kings Bench, who approved of the direction given by the 
learned Judge at the trial, and the plaintiff succeeded in the 
cause. There does not appear to have; existed in this 
case any bill of lading or other instrument of contract ; and 
the question therefore depended upon general principles, 
and not upon the meaning of any particular words, or 
exception* , 

The only exception formerly made in the common hill 
of lading was of the perils of the sea, which words certainly 
denote the natural accidents peculiar to that element, and 
in more than one instance have been held to extend to an 
event not attributable to natural causes/ The several 
words lately introduced into the exception of the bill of 
lading (g) have hitherto famished mutter for one judicial 
determination only, ,which has been already noticed. In 

the 

($) Sr'C di. 2 . of ihib part, sect,3- p. 314- 



*54 PAHT in. CHAP. IV. — CAUSES, WHICH 

the 1 present chapter therefore, I shall first consider the 
meaning; of this extensive phrase, perils of the sea, and then 
proceed to mention other excuses, which the wisdom of the 
Legislature has* introduced in very late times. 

*. In considering this subject, the first qwestion that pre- 
sents itself to the tniml of an English Lawyer,' is, how is 
the question of petti 1 of ike sea to be decided ? The parti- 
cular manner in which a loss happens; must always be a 
question of Fact, but admitting it to have happened in a 
particular manner, is the Judge/ before whom a cause is 
tried, to pronounce whether that mariner be a peril of the 
sep ; dr are the Jury to declare it by their verdict? In gene- 
ral the construction of ambiguous expressions in written 
instruments is the proper province of the Judge ; hut in 
mercantile instruments it often happens that the Judge 
must bavte recourse to the usage of trade, and the practice* 
among merchants, to obtain a proper knowledge of the 
meaning ^of tlse words. When the meaning of the words 

ascertained, it Will rarely- happen that the Judge and 
fury can differ in the conclusion; and probably this ques- 
tion, although it might afford matter of speculation, will 
never become a subject of serious practical inquiry. 

A very remarkable case to this purpose happened about 
the 6nd of the reign of Charles fhe First, To sin action of 
covenant on a charter-party, which contained an exception 
of the perils of the sect* the ^defendant pleaded that the ship 
wa& token ^by hostile person^ unknown, armed in a warlike 
manner; and thereupon the question whether such a cap-* 
lure werOi within tW' exception/ was brought before the* 
Omitt by adetfttirrer in the most strict technical form ; the 
Court however took the Opinion of several merchants by 
certificate in writing, and afterwards by examination in 
open Court,, jupoty the meaning of^the wprds of this excep- 
tion as established by , usage 'among them, and decided m 
conformity fo stxchopiftfon (h). - At 

(h) Pwkirmq v. Jbtnluy* *. Koll. atgutnl by Tuvsden for€tue> plain- 

Ah, *48. and Style, 132. The esW | tiiJ", ami hate hi the defendant. 
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At , the trial of a cause before Lord Kenyon, ia an action 
upon the case brought by a- merchant against the owner of 
a ship, for not safely convoying goods* . where the whole 
matter was left open for discussion by a plea of , the general 
issue, this. question was proposed to be, agitated by the 
counsel. His Lordship however, without hesitation, de- 
clared his opinion trt he, that the question was purelyasn&t*-^ 
ter of fact for the consideration of the jury 4 upon the par- 
ticular cskoumstances of the case the jury and his Lordship 
coincided,, and therefore the case afforded no opportunity . 
of a more sq}em& discussion of the questifio.fi,). 

These cases certainly famUh veQr strorig authority to 
shew, that even if the decision of thrsquestioadoes strictly 
and properly belong to the Judge, yet his decision wilt be 
guided by usage and the course of practice .among mmv 
chants, which are matters of evidence rand , of fact. 

3. In the case of Picfcerine; v. Barclay, which I have 
just before alluded to (k), the ship bad been overpowered 
and plundered on the high seas by pirates, and the question 
was, whether the owners were, answerable for the goods ; 
and it was determined in the manner befure-naeutioned. 
that they were not answerable, “ because,” says there*- 
porter, “ the takfog by piratq? was accounted a peril of 
the sea.” The -same question received a similar decision 
not long afterwards in another cause (l). These determi- 
nations agree with the rule of the civil low(m ) : And in 
the case cited in the preceding chapter (n); in which the 
owners were hold responsible for goods taken by rubbery 
from the ship in the river Thames within foe body of a 
county, Chief Justice Ifale took notice of this, doctrine, 
and said, “ by the Civil Admiral law the owners are not 

. responsible 

scritni, si quid rnitiiragib ' nut pb\ 
vhii fflPHturttm perlerkj itfib us ae 
iniquum cxceptioiiffm t*i daii 
(n ) Morse v. i Vent TtftO, 
auto, ch. 3. oi’this part, sect 3. 

( tit) Dig. 4.9,3. 1, Imte Ijabeo 


(i) Butter v. Fkhet t Sit, p- Midi , 
Ter. 40 Otto* fo/at OuildhfclL* . 

(kj Pickering v . Barclay, ante, 
]&ge 254. 

(7 ) Burton v. WoUiford f Cmnb^ 6 . 
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responsible for “ a robbery by pirates at sea/’ This how- 
ever is to be understood only in case the ship does not fall 
into the hands of pirates by any negligence or fault of the 
master (o). 

4. In a case, which came before the Court' of King’s 
Bench, a short time before the late alteration of the bill of 
lading, and which was an action brought to recover the 

'value erf goods', for which the master had signed a bill of 
lading- containing an exception only of the perils of the sea, 
although made during the time of a war, and which goods 
were loetin con sequence of the ship being designedly 
struck by the vessel of an enemy; it was doubted by the 
Court, whether a loss so occasioned, were within the mean- 
ing of < 3 d» exception, and the cause never proceeded to a 
final judgment ( p). The express exception in this case 
afforded room to contend, that the. exception of the act 
of the King’s enemies, which arises out of general rules of 
law, was meant to be excluded in the particular instance. 

5. In the other case just before mentioned (</), the ship 

in which the goods were conveyed, was run down in day- 
light, and not iu a tempest, by, one of two other ships, that 
were sailing in an opposite direction to her, both of which 
kept to windward, as did also the defendant’s ship, but it 
was matter of so much doubt. Whether the master of the 
defendant’s ship, ought to have understood the course 
which the others would pursue, and have borne to leeward 
toavoid them, that no blame was considered to be. im- 
putable to him for not having, done so, nor was any fault 
attributable to the persons, who had the conduct of either 
of the other ships. This loss was therefore held. to fail 
within the meaning of Hut exception, and to havehappened 
by a peril of die sea. . . 

- ... It 

{ 0) Emrrfim, torn. I . p.533. 1 trial in owicr that the facts might 

(/} ikmv v. Tamltnum, East. T. be put upon tbe record, but it never 
36 (no. 3, The la*; (-.tunc before came on again, 
the Court ana motion for a new (g) Bhffcr v. JWtf.r, antes, p. 355. 
trial ; die Court directed a new 
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1% may be proper to point out the distinction between' 
this ease and the, case of the vessel, that, struck against 
the anchor of another* to which there was no buoy ; which 
I have mentioned in the preceding chapter (rj. In this 1 
case there was no fault or negligence' in the persons be- 
longing to either vessel ; in the other, both parties 'were 
held to have been .guilty of negligence,' the one in leaving* 
his anchor without a .buoy,, the other in not avoiding it, as 
when lie saw the vessel in the river, he must have known; 
that them was an anchor near at hand ^ or if it he taken 
that negligence was imputable only to the master,, who had 
left hjs anchor without a buoy, then he was answerable 
over to the master and owners of the vessel/ whose cargo 
had been injure! : and indeed the accident, happened in 
the course of a navigation* to which the exception of the 
peri/s of the sea did not apply, * 

5, fi. In a case upon a policy of insurance, wherein the 
loss happened by the circumstance of the master of a 
British ship mistaking the ship insured for an enemy, and 
under that mistake firing into her, whereby she was suuk r 
it was doubted whether the loss could property he said to 
have happened by a peril of die sea, and die point was 
not decided, bccau&e the loss was held clearly to fall within 
some other of the words used in the policy* and the manner 
of the loss w as expressly stated in one of the counts of the. 
declaration ($). In another case, on a policy of insurance; 
wherein it appeared that the master, of the ship insured 
mistaking a British ship -of war for an enemy, produced 
simulated papers* and concealed his British licence, incon- 
sequence of which his ship was taken in tow by the ship 
Of war* and in order dp keep up, was obliged to use an extra- 
ordinary press of sail, and during a gala t>f wind and a high 
sea shipped a quantity of water whereby the cargo was 
damage^; Lord .EHenbortnigh beld this to be a loss by, perils . 

: . ••••,'■ : '.j , ;.of 

• * • ' ■ r' 

fr^ Seer.p. p.aiw . ‘ " . • ■ v • . 

(>) Cullen v, Butler, t Stsrkie, «j 8 . and 5 M. Jte S. 46*- •' 

S' 
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of the sea (t ). In another ease arising also upon a policy 
of insurance, wherein the loss happened by collision with- 
out any neglect or fault on the part of the Helena, the ship 
injured, and was so specially alleged in the declaration, 
the underwriters were held answerable, and Mantfield, C* J. 
said; w 1 do not know how to make this out not to be a 
“ peril of the sea, what drove the Margaret against the 
“ Helena 1 the sea $ what was the cause that the crew of 
” the other ship did not prevent her from running against 
u the Helmet ? their gross und culpable negligence ; but 
M still the sea did the mischief (a). 9 ' In another case, 
wherein it appeared that a ship was hove down on a beach 
within the tide-way, for the purpose of repairing* and the 
tide having carried* away the shoal’s by which she was sup- 
ported, her side and some of her timbers wore injured, the 
damage was considered as having happened on the laud, 
and not to be a loss by perils of the sea (a )* But where 
a a hip was moored in a harbour, having a hard uneven 
bottom, und being loft by the tide at night, a noise was 
beard as of timber breaking, and on the reflux of the tide, 
there being a considerable swell in the harbour, she struck 
the ground hard several times, and in the morning several 
of her knees were found to be broken, this damage was 
held to be a loss by j>eril of the sea (y J. 

6, But not every lows proceeding directly from natural 
causes, is to bo c<\nsidered as happening by a peri] of the 
sea. , If a ship perish in consequence of striking against 
a rock or shallow, the circumstances, under which the event 
takes place, must be ascertained in order to decide, whether 
it happen by a peril of the sea or by the &ulfc of the master. 
Jf the situation of the rock or shallow is generally known, 
and the ship not forced upon it by adverse winds or tem- 
pest, the loss is to be imputed to the fault of the master. 


(t) Brtgedtirh 4 mother v, Whit - 
' more, I Surkie, 157. v* 

fu) Smith 4 nf hcrk v\ Scott, 4 
Taunton, ?a0. 


On 

($) Thompson v. Whitmore, 3 
^Taunton, 227. 

f (y) Fletcher y. IngUs^ % B. & A. 
j 3 * 5 . 
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On the other hand, if a ship is forced upon such 0 rock or 
shallow,, by adverse winds or tempest, or if the shallow was 
occasioned by a sudden and recent collection of sand in 
a place^wherc ships could before sail in safety; the loss is 
to be attributed to the act of God or the perils of the sea (z ). 
Iu the case mentioned in the beginning of this chapter fa.) 
Lord Kenyan observed, that if an earthquake had removed 
the bank at the time of fcbe accident, the master would have 
been excused. * 

7. If a Vessel, reasonably sufficient for the voyage, be lost 
by a peril of the sea, the merchant cannot charge the owners 
by shewing that a stouter ship would have outlived the 
peril ; this was decided in the case of a hoy driven by a 
sudden gust of wind against the pier of a bridge, through 
which it attempted to pass, ar\d thereby sunk in con- 
sequence of a shock, that a stronger vessel might have 
sustained without sinking (ft), 

8. From the preceding observations and authorities it 
will be obrious, that neither the master nor owners can be 
answerable for a loss happening to the cargo by lightning* 
Yet upon the principle, upon which the decisions are 
founded, they must be answerable for a loss by fire pro- 
ceeding from any other cause, whether originally com- 
mencing in their own ship, or communicated to it from 
another. And in the case of an inland carrier (e), this 
point has been solemnly decided* and the law retrains un- 
altered (d). But by a, statute made in the very same year 
in which the point was first decided, it is enacted, 46 That 

“ no 


(z) Pocotfs, nui, 5ft. Stmc. de 
nantis, pars. 3. num. 3». 

(u) Smith v. Shephard, ante, page 
35 * 3 . 

(h) Amies v. Siei ctu 7 1 JStra. 128. 
Boll, Ivisi Pii. p. 69. 

( 0 ) Porward v, Pittard, 1 Ter. 
Rep. K, B. p. 'jy r 
(d) dHyde 4 another v. Trent 4 
Mersey JV« ». Cortot. 5 Tor. Rep.K.B, 


p. 389. But a Kfvehwmman is yot 
answerable torn loss hyjitw Gar- 
side v, Trait $ Mersey Nov. Comp, 
4 Ter. Rep* k. B. Nor xs the 

hirer nf goods answerable; per 
Lord Kenyon, Clu J, Sit* at West. p. 
E- T, 1790. Longman v. 6’ alini, m the 
oa»e of musical iuKrumern s hired to 
be used at the Opera House, and 
destroyed by lire theie. 
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“ .no owner or owners of any ship or vessel shall be subject 
" or liable to answer for, or make good, to -any one or more 
“ person Or persons, any loss or damage, which mSr happen 
f , to any goods or merchandize whatsoever, which from and 
ft .after the Jiral day of September 1786, shaft be*sfaipped, 
f‘ taken in, or put. on board any such ship or vessel, by 
“ reason or means ©£ uny fire happening to or, on board the 
“ said ship or vessel 

In this clause the master is, not mentioned ^ and there- 
fore it may be doubtful whether his responsibility is in this 
case removed, by the , statute : but the insertion of the word 
Jirem the n>odern bill of lading has certainly removed it. 
i ,.,'9.. By another section oftbe same-statute reciting; ** That 
**, disputes may arise, whether the owners or masters of 
* ! ships, are liable to answer or make good the value* or 
". amount of any gold, silver, diamonds, watches, jewels, 
" .©r precious stones, w hich m ay be lost* after the satue have 
“ been put on board their ships on freight, without the 
V shippers thereof declaring at the time the value of such 
" goods”-r-It is enacted, “ That no master^ owner. or owners. 

of any ship or vessel shall be sabject or liable to answer 
*' for or . make good, to any one or more person or persons, 
“ any loss or damage, which may happen to any gold, sil- 
“ ver, diamonds, watches, jewels, or precious stones, which 
“ from and after the passing of this act shall be shipped, 
t( taken in, or put on board any such ship or "Vessel, by rca- 
“ . . son or means, of any robbery, embezzlement, making away 
“ with, or secretiiig therpof, Unless the owner or shipper 
" thereof. shaft,' at the time of shipping the same, insert bx 
“ his bill of lading, or otherwise declare in writing to Ike 
“•-master, owner; or owners, of surh ship or vessel, the true 
•' nature, quality, and -value of such gold, silver, diamonds, 
w > watches, jewels, or precious stones.” (f) '■ 

-to. By the late Act Of Parliament passed for the mo 4 
effectual regulation of. pilotage; ' it is provided jthat no 
‘•xw* < * ' „owner 

(*) afi Geo. *j.r. 86 . suet. 3. .{ (f) 96 <Gm. 3. e. 86; seel, 3. , 



EXCUSE THE MASTER AND OWNERS. s6i 

owner or master of any ship or vessel shall be answerable 
for any loss or damage, " for or by reason or means of any. 
*' neglect, default, incompetency, or incapacity of any li- 
“ censed pitot acting in the charge of such ship or vessel, 
“ under or in pursnance of any of the provisions of that 
" act, where and so long as such pilot shall be duly qualified 
“ to have the charge of such ship, or where and so long as 
" no duly qualified pilot shall have offered to take charge 
*' thereof £g).” . ■ » 

H. " The Restraint o/ f Princes and Riders," commonly 
mentioned in charter-parties as an exception or excuse for 
the non-performance of the contract on the part, of the raas*- 
. ter, is to be understood of an actual and not of an expected 
' restraint, although the expectation may be reasonable and 
* well grounded, and the master may act upon it with fair 
, and honest intentions. This was decided - in the following 
i case. The British ship AdelpM was chartered fora voyage 
from London to Petersburgh, or as near thereto as she could 
safely get, there to load a complete cargo of hemp, and of 
iron for ballast,. and proceed therewith to Woolwich and 
London, md there deliver the same on being paid freight 
at certain rates per ton (restraint of Princes and Rulers 
during the said voyage always excepted): thirty running 
days to be allowed the merchant for loading. - Under this 
contract the ship sailed to Cnmstadt (the port of Peters- 
burgh) and there took . , in iron for ballast and a certain 
quantity of. hemp, and tbe master, was proceeding with all 
due. diligence to load bis foil cargo of hemp, by screwing 
it down in the usual wav, when, about the ninth day, a 
rumour was circulated of an embargo being about to !>e 
laid by , the Russian government on all British vessels* and 
the person who was agent, for the British factory at Cnm- 
stadt, and agent also to tbe house at Peterhburghi who were 
fijte agents, fo dio merchant charterer of this ship, in conse- 
quence of ; instructions received from the 1 British ' Consul- 

General 

; ($) 6 Get, 4. c. 05. s. 55. see also fart a, e. 5. p. 158.' ; - 

'• 1 *3 
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General at Petersburg /{. desired the captains of such British 
vessels as weie ready to proceed to sea, to do so as soon as 
possible, as he expected an embargo might take place im- 
mediately. In consequence of this the master gave orders 
to leave off screwing down hemp, and to fill the ship as 
fast as possible by hand, and the whole day was employed 
in this way, and the ship filled as far as could be done by 
hand. In the evening the ship sdiled with something more 
than half the cargo that she could have carried, if the hemp 
had been Screwed down : the merchant had a, sufficient 
quantity of hemp for a full cargo lying by the ship’s side 
in lighters: many other British vessels sailed the same 
evening, or* the next morning, without full cargoes: some 
however remained, and afterwards completed their lading : 
and were not detained by the liussiatt government: no em- 
bargo was in fact imposed until six weeks after this time ; 
the ship would have completed her loading within that pe- 
riod* The master sailed away without any communication 
with the defendant’s agents at Pctersburgh, who came to 
Vronstadt , as soon as they had notice of the circumstances, 
with intention to stop the ship, but arrived too late. The 
master acted bond fide, and as an honest man, and there was 
reasonable and well grounded apprehension for his acting as 
he did. The goods taken on board were brought to hondm, 
and there delivered to the merchant. The merchant sued 
the master for not bringing a complete cargo, according 
to his contract : it was argued that the master was excused 
either by the operation of this clause in the contract, or 
by that general principle of taw, which requires every sub- 
ject, ns a matter of public duty, to save the property and 
persons ct&russted to his chaige from falling into the hand* 
of the enemies of his country. But the court held, that 
fieitfu r of these grounds furnished an excuse in the parti- 
cular circumstances of this case (h*) ^ 


(k) Jitninscn v. liitcMc , 10 ftast, 
5§d>* 'Hit Judgment delivered l>y 
Lord JZtUnbot i * up h w vli tleseivus the 
attention of I lie learned mdor ; to 
h.we inserted the whole <A it vs on Id 


have been inconsistent with the 
plan of this Treatise, and an abridg- 
ment could not have done justice 
to it. 
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CHAPTER THE FIFTH. 

OF THE LIMITATION OF THE RESPONSIBI- 
LITY OF THE OWNERS AND MASTER . 

I N considering the instances in which the owners are 
answerable to the merchant for the loss or damage 
of his goods, I have hitherto forborne to mention the limits 
of their responsibility, and have treated them as being re- 
sponsible up to the full extent of the amount of such loss or 
damage ; ami so both by the Civil Law and by the Com- 
mon Law of England they formerly were. For although it 
was decided (a) at a time, when the ransom of ships taken 
by a foreign enemy was not contrary to the laws of the 
realm (h )> that such ransom could not be made at a price 
exceeding the value of the ship and cargo (and the loss ol 
the value of the cargo would fall upon the merchants), yet 
until the responsibility of the ship-owner for the loss or 
damage of goods was limited by statute, it was never 
doubted but that such responsibility was co-extensive with 
the loss, and the statutes, which have been made to narrow 
it, are founded upon that supposition. 

The ancient laws of Qtcron, Winbuy, and the Ifame-Towns 
contain no provision on this subject. Nor is any alteration 
of the rule of the Civil Law noticed by Roccus ( r) t although 
Vinniv&, an earlier author, says, that Hy the law* of Holland 
the owners are not chargeable beyond the value of the ship 

and 

4 (a) Helky v. Grant* £ Graham fc) Tli»* Nrfutiilfc. of ibis author* 
another v- Half, cited l Ter. ltop. who wits :i Neapolitan, were, tija t 
K. B. 79. jmblwslicd in 1 655. 

(b) 332 Geo, 3. c, 25 . proliihits* 
raftbpm. 


fi 4 
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aftd 'the things that are in it(d); in : conformity to which 
(principle the French Ordinance declares, that the owners 
<tf ships shall be answerable for the adts of the master, 
« but shall t be discharged therefrom upon relinqilishing 
" their ship and the freight (e,).” A similar provision is 
contained in the Ordinance of Rotterdam, made in 1721, 
which declares/' Thatrthe owners shaUnot be answerable 
" ibr any act -of the. master done without that order, any 
" farther than their part of the ship amounts to (f ) and by 
other articles of the same Ordinance- it appears that each 
part owner is liable only for 'the value of hisown sharefgj. 
Tofin; in his commentary on the Freath Ordinance ( h), 
informs us that the same regulations are also established at 
''llamburgh(i), ; 

. c. The earliest provision of the British Legislature on 
this subject is a‘ statute' made a few years after . the date of 
,*he Ordinance of Rotterdam, and which was passed in con- 
. sequence of a petition presented to the House of Commons 
by several merchants and otlrer persons -owners of ships 
, belonging to the port of London Ck), .setting forth the alarm 
of the petitioners at the event of a late action, in which it 
was determined that the owners were answerable for the 
valuable merchandize embezzled by the master. The foun- 
dation of this limitation is . mentioned in the preamble of 
. file statute: which states, “ That.it is of the greatest con- 
s ., -v-*" v ; •; j ; •“ (sequence 

‘ . (f«B JnJP<xMm,i>. 155, published . , (h), Tom* i. p. 569, 

,,in 1647 , the author cite? Grctiia, (i) An extract from the Ordiu. 
fib, 3; Intrifduc. ad. Jitd'fp. Bat. c. of Hmhlrtifgfi, dated 173 li is given 
3. am? 11 b. » df jure btlli etpacis; in 3 Magais, but jlie article con- 
t„ », n* aj.,. , ■ tabling this provision .Is not noticed. 

(e ) Liv. 2.. tit. 8. d&prbpri't tiavs, (It) See Commons Journals fw 

art b. The, encouragement of mate the year 1733? png® 277* The case 
time cimimerce, especially! among , referred to by the petition, appears 
tin. imUesse, was one of the piincl- . clearly to be that- of ( Houchcr r. 
•pal objects 'of thisWdiaims'e. Sen Ijms/m, cited in pert chap. a. 
same, linok, mid tit. , wt, ,1. and seet;:6. The bill went through both 
}'atin'i preface to that title. See houses without a division, The 
alshtlio i^ulcde Com. Art. 81®.’ •■' ‘cfatreesdifcctirig projxirtforral eom- 
, *■(/)' -A«. i€j. a M«g«w, 107, ■ j /jyenaatiop and relief in equity spot* 

. (&) Art. Jafi, 1 37. 8 Magetu, jhttydpced ip the Hpuseof {amfe. 

rot; >ba- " ‘ ■*. ■' * 
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* sequence and importance to. this kingdom to promote 
" the increase of the dumber of ships and vessels, and to 
“ prevent any discouragement to merchants and others 
“ from being interested and concerned therein ; and that 
■" it has been held, that in, many cases owners of ships or 
vessels are answerable far goods and merchandize ship- 
'* ped or pat on board the. same, although the said goods 
“ and merchandize, after the same have been so pat on 
“ board, should! be made away with by the masters or ma- 
*' riners of the said ships or vessels, without the knowledge 
. “ or privity of the owner or owners, by means whereof mer- 
w chants and others are greatly • discouraged. from ad vea- 
. “ turing their fortunes, ns owners of ships or vessels, which 
“ will necessarily tend to the prejudice of the trade and 
'* navigation of this kingdom/' It is, “ Therefore, for 
“ qpcerlaining and settling howfar owners of ships and 
*• vessels shall be answerable for any. gold, silver, diamonds, 
“ jewels, precious stones, or other goods or merchandizes, 
“ which' shall be made away with by the masters or mariners, 
“ without the privity of the owners thereof/’ enacted. 
That no person or persons, who is, are, or shall be owner 
“ or owners of any ship or vessel, shall be subject or liable 
“ to answer for, or make good to any one or more person 
“ or persons, any loss or damage by reason of any em- 
" bezzlement, secreting, or making away with by the' 
" master or mariners, or any of them, of any gold, silver, 
“ diamonds, jewels, precious stones, br other .goods or 
u \ merchandize, which from and after the 24th, day of 
" June 1734, shall l?e shipped, -taken in, or put on board 
<c any ship or vessel, or for any act, matter or thing, da- 
" mage or forfeiture, done, <wflbasioncd, or incurred; from 
" and after the said 24th day Of June 1734, by ' the Said 
“ master or. mariners, or any of them, without the privity 
0 and knowledge of such Owner or owners; further than 
" tfia value of the ship or vcpsel, with all herappurtenances, 
** and tha frril amount of die freight -dim, or to grow due, 
** for ahd duriftg the voyage, wherein such embezzlement, 

“ secreting. 
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“ mocreting, or making away with as aforesaid, or other 
“ malversation of the master or mariners, shall be made; 
u committed, or done ; any law, usage, or custom to the 
“ contrary thereof in anywise notwithstanding (i 

3 . And by tire second section of th% ..same statute, if 
several freighters sustain losses exceeding in the whole the 
value of tho ship and freight, they are to receive compensa- 
tion thereout in proportion to their reflective losses ; and 
any one freighter, on behalf of himself and the other 
freighters, or any part-owner, oh behalf of himself and the 
other part-owners, may file a bill in a court of equity for tho 
discovery of the total amount of die losses, and of the value 
of the ship, and for an equal distribution and payment. 

' But by the third section, if such bill is filed by or on be- 
half of the part-owners, the plaintiff must make affidavit 
that he does not collude with the defendants, and must offer 
to pay the value of the ship and freight, as the Court shall 
direct. . 

4 . And by the fwrth section, it is provided, declared, 
and enacted, “ That nothing ip this present act contained 
“ shall extend, or be construed to extend, to impeach, 
“ lessen, or discharge any remedy, which any person or 
“ persons now hath, or shall, or may hereafter ha', e against 
" all, every, or any the master and mariners of src.1i ship 
“ or vessel, for or in respect of any embezzlement, socret- 
“ ing, or making away with any gold, silver, diamonds, 
“ jewels, precious stones, or merchandize, shipped or 
" loaded on board such ship or vessel, or on account of any 
“ fraud, abuse, or malversation of and in such master and 
" mariners respectively ; but that it shall and may be law- 
“ ful to and for every persdh*oj persons so injured or da- 
** maged, to pursue and take such remedy for the same, - 
M ngainst the said master and mariners respectively, as he 
u or they might have done before the making of this act.” 

5 . By this statute therefore, the legal responsibility of 

(() 7 Gto, tit, 15.' A. D. 1734. 
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the master is left unaltered in ail the cases before enurne* 
rated, and that of the owners also in the case of a robbery 
cotrnni fcted by persons mt belonging to the ship. But where 
a ship in the river Thames was forcibly plundered of dollars 
during the night by a gang of robt>ers, in consequence of 
information given by one of the mariners of the ship, who 
afterwards shared the booty; the responsibility of the 
owners was hold not to extend beyond the value of the 
ship and freight by virtue of this statute (m). 

6. Immediately after the ’decision of this case, and in 
-consequence of the danger, "to which the facts that were 
disclosed in it, showed the owners to be exposed, another 
petition was presented to the Bouse of Commons (n) on 
behalf of several owners of ships belonging to Ixmdon and 
other parts* and in compliance therewith, another statute 
was passed (o), fixing the same limits to the responsibility 
of the owners in the several cases mentioned in the pre- 
ceding statute, and also in the case of robbery, “ * Uhough 
“ the master or mariners shall not be in anywise con* 
“ cernod in or privy to such robbery, embezzlement, se* 
*' c reting, or making a way with.” This statute also, contains 
the same provisions as the preceding act, for equal distri- 
bution and discovery by bill in equity, and also for remedy 
against the master and mariners : and (as was mentioned 
in the preceding chapter) has entirely taken away the re- 
sponsibility of liie owners in the case of loss or damage by 
fire (p}> 

7. By a subsequent statute, this limitation of the re- 
sponsibility of the owners has been still further extended, 
ibr it is enacted, n That no person or persons who is, are, 
** or shall be, owner or owners, or part-owner or part- 
" owners, of any ship or vvssel, shall be subject or liable 

to 

(m) Sutton v. Mitchell, 1 Ter, division in eitbor house of parlia- 

ltep> ft. B, {>. 18. ment. 

(n) See Commons Journals for (o) 26 Geo, 3. c. 86. s. 1 . 

the year 1786, page 296. This (pj Chop. 4* of this p w*. 8. 

act also was passed without a page 2 $% 
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" to answer tor or make good any loss or damage arising 
“ or taking place by season of any act, neglect, matter or 
" thing done, omitted, or occasioned without .the fault or 
*' privity of such owner or owners,- .which may happen to 
“ any goods, wares,* merchandize or other thing, laden or 
“ put onboard the same ship or vessel alter the ist ofStp- 
“ Umber 1 813, or which after the said 1 st of September, may 
“ happen to any other ship or vessel, or to any goods, 
“ wares, merchandize, or . other tiling, being in or on board 
“ of any other ship 'or vessel, further than the value of 
“ his or their, ship or vessel, and the freight dne or to grow 
“ due for and during the voyage, which may be in pro- 
secution, or contracted for at the time of the. happening 
* of such loss or damage ( q . . 

By this.statute, it is also enacted, that the value of the 
carriage of goods belonging to any of the owners of the 
ship, and also the hire due or. to grow due, under any con- 
tract, except only such hire as in the case of a ship hired 
fdr time, may not Begin to be earned until the expiration 
of six calendar months after the loss, shall be considered 
as freight within the meaniiag of this act, and. also of the 
two prior acts, that have been Wore mentioned ( t). It 
is also further enacted, that in case any such loss or da- 
mage shall happen by more than one separate and distinct 
accident and so forth, or on more, than, one occasion in the 
Course of a voyage, or in. the interval between the end of 
one voyage and the commencement of another, eve^y such 
loss of damage, shall be. compensated according to the pro- 
visions of the act, in thesaine.way and to the same extent 
as if no other loss or damage had happened .during the 
same voyage or in. the same interval (s) ; but this act does 
not extend to any vessel used. solely in rivers or inland ua- 
wigatioa. or to any ship or vessel ho# duly registeredaeefir- 
ding to law ( t). ■ 1 i 
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>■ This act also contains a provision against taking' away 
the responsibility of any master or mariner of any ship, not- 
withstanding he may be an owner, or part-owner thereof, 
and also provisions for equal distribution- andfelief in 
equity, somewhat 1 more detailed than those of the former 
statutes; and asthis statateappears inthe case of tcgkUtred 
ships, to comprise the several accidents andneglectswhich 
had been provided for ; by the two former statutes,' and may 
now with regardto such ships be consideredfor most; ifnot 
all purposes!, os containing the law upon' this subject,' and 
is of very general import, it has been thought right 1 to 
print the statute at large in the Appendix 1 . 

The value of the ship id to be calculated at the time of the 
loss or damage ; in calculating the value of the freight, 
money actually paid in advance, is id be included : (?t) ; but 
the value is to be only the amounHhiat the ship would have 
earned if she had completed her voyage, and not the amount 
estimated at the commencement of the voyage, ifdi tarnished 
by jettison or other losses (x). If an action be brought 
against the several part-owners, one of whom happened to be 
master of the ship at the'time pf tholcas, all the defendants 
arc in tbataction entitled to the benefit of the limitation given 
by the statute. By the law of England, the damage to be, 
recovered in an action brought against several persons, 
must be one and the same sum, judgment' Cannot be given 
against one defendant, for a sum differing, , from ' that for 
which it is given against a&otherf«). ^ •' 

. The acts do not extend to lighters and vgabbets (y). ’ 

1 The fishing stores of a ship employed in the usual map* 
ner in the Gtcenleftd Fishery belonging to fchd 1 owners of 
the ship are to be valued’ as part, of the' ship and her ap- 
purtenances under these statutes, although they are not 
usually so estimated in policies of insurance, but made the 
subject of a separate assurance (z). 


(u) Wilton v, Dickson fy others, 
2 B.«& A. p, 2. 

{■v) Cannon 4' others' sJjMeaburn, 
i Bing. 465. . 


(y) Hunter 4 Co, v. JlPGoum 
bathers, 1 Bligh. 57.t-, , 

(t) Gale v. Laurie b atfan, 5 
B.kC. 156, hHeggaM, A.B. io». 
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CHAPTER THE SIXTH, 

OF THE GENERAL DUTIES OF THE 
MERCHANT. 

1 , fr TTH Egemual duties of the merchant (those only 
X excepted, which relate to the payment of freight 
and of gross average, and which w ill fonrf the subject of 
distinct chapters) are comprised in a very narrow compass: 
the hirer of any thing must use it in a lawful manner, and 
according to the purpose for which it is let- 'Hie merchant 
must lade no prohibited or uncustomed goods, by which 
the ship may be subjected to detention or forfeiture (a). 
In general, *»ven in the case of affreightment by charter 
party, tho command of the ship is reserved to the own* 
ers or f her master appointed by them, and therefore the 
merchant has not the power or opportunity of detaining 
tine ship beyond the stipulated time, or employing it in 
any oilier than the stipulated service, but by the charter- 
parties under which ships are let to the East India Company, 
the command and disposal of the ship are reserved to the 
Company, and the master although appointed by the owners 
is bound to obey the orders of the Company at home, and of 
their favors and servants abroad ; and it is always stipu. 
la ted /that nothing shall be paid bythe Company for freight 
or demurrage, unless the ship returns home in safety ( 0). 
Yet in a case where the Company detained a ship so long in 
India that she became puht for the voyage home, and was 
disposed of there* so that by reason of the particular stipu- 
lations the owners could sustain no action at law upon the 
contract* a Court of Equity ordered the Company to make 
* 5 ' , r & proper 

(a) jRdmsflut 85. Dig . 19, a. (b) See the clauses cited i u 
dl, I, Jbrcitic& Ordinance, Uv. & HotJnmt v. Emt ImliaC0m,ptfnyj ante, 
tit* 5* Fret. art. 9, chup/l. of tios part, seer i4.p.aot. 
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a proper allowance for the actual and probable earnings 
and tke value of the ship ( c). So where a ship, hired by 
the Company to be employed according to the then usual 
terms of their charter-parties in trade and warfare, was sent 
upon a service of observation and discovery to explore the 
passage to the eastward of the Isle . of Bantu, and there 
struck on a rock, and was lost, and the owners brought 
an action against the Company for thus exposing the ship 
to danger in a service not warranted by the charter-party 
without tkeir knowledge or consent. Lord Kenyon, before 
whom tlie cause was tried, declared himself to be of opi- 
nion, that the action was proper in point of general prin- 
ciple, but the plaintiffs failed in their suit, because it ap- 
peared that the Company’s attention to employ the ship in 
this service was before her departure from England made 
known to the person, who managed the ship on behalf of 
the owners, and not objected to on their part (d). 

3. Some of the ancient maritime codes ami more modem 
foreign ordinances (e) have fixed the payment to be made 
by the merchant, who, having taken a ship to freight, de- 
clines to inde her in pursuance of his agreement, or who, 
before the commencement, or during the course of the voy- 
age, withdraws his goods from the ship, or having hired 
a ship to go to a distant port and engaged to furnish a 
cargo homeward, fails to do so, whereby the ship is forced 
to return empty ; and have decided that in some instances 
the whole, in others a moiety of the sum, that would have 
become due as freight, shall be paid as compensation to the 

owners. 

(c) Edwin Sr others v. Bast India nomwired on the stune ground* The 
Company, 3 Vcrn. 210. term# of dk* charter-parties nvc now 

{ 4 ) h&dn Sr others v, East India oJterfed,tmd the ships atahtred to he 
Company, Peake V Cases at JViw j wnpfcycd m trude m& ia war&re. 
Prius, p, 241. It was an action and m any ottier sayice tshat$veoc 9 \ 
upon the case, end the plaintiffs (c) Ordta.bf the Brnse^l-m^ 
were nonsuited ; they afterwards art. u. trench Ordinance, !iv, 3. 
brought another action in the Court tit. 3. J'lref, art. 3 & 6. and 8 Sr 9, 
of C&ramon Pleas, which was tried and Vafin thereon'. Gu'dtm, chap, 
before Lord Eldon, at the Sittings {9. art. U< 'Code ik Com, Art; 
after Hih Ter, tftoo, and were again 1 2$). 291 . - 



the amount of the compensation to be alggftSSned by a 
jury, if the parties cannot agree about it: and a jury will 
form their estimate upon a consideration of all the circum- 
stances of the case, and of the real injury sustained by the 
owners, which cannot bepfoperly settled by positive rules, 

3. behave seen by a^py of the bill of lading (f \ that 
the master widwtahesfo deliver the goods upon the, pay- 
ment of, freight with primage apd average accustomed. 

The vrQT&primage denotes a small payment to the master 
for his care and trouble, which he is to receive to his own 
use. unless he has otherwise agreed with his owners. This 
payment appears to be of very ancient date, and to be va- 
riously regulated id different voyages and. trades. In the 
Guidon, it is called u la contribution des chausses cm pot de via 
" du maitre.” • It is sometimes called the master’s hat 


money. • • - 

The word average in this place denotes several petty 
charges, which are to be borne partly by the'ship and partly 
by the cargo, such as the expence of towing, beaconage, 
&c. Some of the foreign Ordinances specify the particu- 
lars that fall under this head, and the mode of distributing 
the charge (g), but with , us they depend entirely upon 
usage, and an attempt Menumerate them would afford 
neither instruction nor entertainment . ; : 

. This and the precedingat^icle of, primage are often 
Commoted for a specific sum or a Certain per eentage on 
the freight. ^ ^ . i t ,, 


CO, pan, sect . J. 

“ (g) from Ordm. hv. 3. 7. 

AvmriejL B & $1 end 9rdin. of 
Stockholm,, tit, Average, art, *. 
3 ' JMagew, *377. 1 Ordftt of Wiibmf, 
art, 44, 59, 


5 . tsrt* 13 to mA CtSfrac mi the 
art •'’<>£$& imvr* ,«f Qi&m. 
But by 406* 

The ex«sjee>f fag* 

befyiraeby the ship tuoite. vfr' 
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CHAPTER THE SEVENTH. 

OF TffE OF FREigitT. 

i.TN treating of the payment of €iie freight, the principal 
1 duty of the merchant, I shall consider, first, the cases 
in which the entire freight is to lie paid according to the 
terms of thb contract ;'an<i, second/#, those m which , a part 
only of the stipulated sum may he claimed. ‘ 

It may be proper, however, to jtfemise that payment of 
the freight to the owners on their' demand, will he a dis- 
charge against a claim hy the roaster, not only in' the case 
of goods brought iri a general ship ; but also in tire case 
of an agreement not under seal, made between the master 
and the charterer, and although the master may have pre- 
viously given notice to the Charterer not to pay the freight • 
to any person but himself (a.). ' ‘ • 

The contract lor the conveyance of mer chandize is in its 
nature an entire contract: and unless it be completely per- 
formed by the delivery of the goods at the place of desti- 
nation, the merchant will in general derive no benefit from 
the time and labour expended in a partial conveyance, and 
consequently be subject to no, payment whatever, although 
the ship may have been lurpd'by the month or week. The 
cases, in which' a partial jrhyment may he claimed, are ex- 
ceptions to the general rule, founded upon principles of 
equity and justice, as applicable to particular circum- 
stances. Ob the other hand, an interruption of the regular 
cptintii 4 of; .the Voyage, happening without the fault of the 
, citbhr, does not depri ve ham of his freight if the ship, after- 
,^Sds proceed with the cargo to the place of destination, 
,;,Wra the case of capture and recapture (b). But although 
‘V . 'the 

* 1 . (a) Atkinson v. Cotesmrth, 3.B. I (b) The B ace-Horse, White, 
C. 647. I 3 Bolt. A. It, 101. And sec the 

T observations 
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fe brought for 
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such money, could iwil® 
of freigkt ( d). „ , * 

_ Some time after, .thin,' 1 
brought upou, a supposed ag 
luded to; the jdamtifF alleging," i 
imdcrtakthg to receive on -boa; 
belonging to the defendant, t< 
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of 

br$ &wd Lord JUmnlty, in tlvtpm$p 
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hmdnu to Lisbon, the defendant promised to pay him a cer- 
tain sum of money t»i the shipment of the goods, fl’he bill* 
of lading were 'the ortly eridenee by the plaintiff at 

the trial of the Cause to prove ' h«^adl«gatidn'': these im- 
ported, in the usual Way, that the gobds wire -to % .deli- 
vered %t .Lisbon;, but the clause respecting thepaymenl of 
freight, in some of them,’ Win thus, M >fofe^t,tar .the saui 
“ goods being paid in Ltmd&hi'* and m qtbef^}‘thusj , ' the 
“ shippers paying freight fcgr the said goods in London." 
The ship wajs lost on the voyage, Eord Attenborough, be- 
fore whom thfe cause was tried, was of opinion, that these 
words meant no incite than that the freight should be paid 
in London'mstenA til JJs&on. and did, not dispense with the , 
performance of the voyage • and addedi that if tire shipper 
had paid the freight upon the shipment of the goods, he 
might have recovered it back again; The plaintiff there- 
fore failed in his suit ft,). ■ 

This case turned wholly oh’ fife hill Of lading; there was. 
no indication of an intent, that if the freight were not 
earned, the money might not be recovered back ; hut in 
a cause since decided in the Common Pleas, the bill of 
lading containing the words “freight for the said goods 
being paid, " the broker who freighted the ship, proved 
that the contract for the conveyance of the goods was ven- 
hal, and that he told the defendant, that the price of ’the 
freight of goods upon a voyage from Jjondon to the Ojjm}, 
was, 5 L paid in London, or 7 l. paid at the 'Cope ; tlie defen-r , ; 
dant preferred the .contract at 5/. per ton. Soon after , the 
vessel had sailed, the broker called on the defendant for p»y- 
meat, who answered hie would call and pay it on the follow-, 
ing Monday, Theehip was lost, . Gibb, Chief JusiiOa, left. 
' it to the jury to consider, whether the agreemfflrvt;nit<mdcd 

t&te,ih cap any freight should be eartoedj.-^W^^e^hi^a 
l of a contract for freight it was infended that.^ta ^B: should ' 

, ,v ' v '* W 

1 '+ * 1 * ' * " A V } ^ < 1 | X ' , ’ * L 1 f , i I 

■ (e) Mwltikr v.Bulkr % Cjw^-Va,^ ' , • 



PART III. CIIAP. VII. 

be payable in all events after shipping the goods; and 
the jurykbund, that, the meaning of the agreement was, 
that the money should he paid at all events npon the deli- 
very of the goods onboard the ship at London. The Court 
refused to disturb the verdict, and Gibbs Chief Justice, 
said, “ here is an indication not only of the place where 
«* the money was to be paid, but also oi the time when 
** it was to bectnne due. Which was not the case in 
xl Mashiter v. {Butler, and added, k signifies not what name 
« is given to the money; the defendant is misled by the 
“ ambiguity of the phrase freight ; there is no doubt but 
" that a man may agree to pay money on the delivery of 
“ the goods cn board the ship, call it what you will (f). 

Whether money advanced by the merchant, is to be 
considered as a loan to be reimbursed by the owner, or as 
part payment of the freight not dependant upon the deter- 
mination of the voyage, must depend upon the terms of the 
written instrument upon the construction of which the 
question arises. A charter-party contained a covenant, that 
" teo l. should be paid upon freight of the outward cargo 
** to Maranham , and as much cash as might be found ne- 
•" cessary for the vessel's disbursements in Maranham, to 
" be advanced by the merchant, his agents or assigns, to the 
“ master when required, free from, interest and commission 
** lit the current exchange of the place, and the residue of such 
“ freight to be paid on delivery of the homeward cargo in Li- 
** verpool The ship having been lost by capture, the Court 
of King’s Bench decided that the merchant was not entitled 
to recover back trader this charter-party, money advanced 
by him for the vessel’s disbursements in Maranham (g). 
But where the words, " The captain to be supplied with 
*' cash for the ship’s use,” followed, a covenaptfor payment 
of freight, one half incashon delivery of the cargo, and the 
• ' ' remainder 

(f) Andrew % (mother y. Miiw* (%) De Silvak v. Kaidali, 4 M. 
mor, 5 Taunton, 435. and 1 Mar- & S. 37, , . 

shed, 122 . 
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vj 7 


remainder by bill, in pursuance of which the master drew 
a bill on the merchant which was accepted and paid, this 
was decided to be a loan to be reimbursed by the owner ( h). 

If a pregnant woman be delivered during the voyage, no 
freight is due for .the infant (i)> , 

When goods are sent in .a general ship in pursuance 
of the second species of contract before mentioned, the 
amount of the freight is either settled by the agreement of 
the parties, # or by the usage ,6f the trade. In the case of 
a chart er*p$rty, if the stipulated payment is a gross sum for 
an entire ship, or an entire part of a ship, for the whole 
voyage, the gross sum will be payable although the, mer- 
chant have not fully laden the ship. And if a certain sum 
bo stipulated for every ton, or other portion, of the ship’s 
capacity, for the whole voyage, the payment must be ac- 
cording to the number erf' tons, &e, which the ship is proved 
capable of containing, without regard to the quantity ac- 
tually put on board by the merchant ( k), or to the r.injber 
of tons burthen mentioned in the description of the ship (7 J. 
On the other hand, if the merchant has stipulated to pay 
a certain sum ]>er cask or bale of goods, the payment must 
be in the firs/, place according to the number of casks or 
bales shipped and delivered (m), and if he has covenanted 
to pay height on' skins by the pound, net weight at the- 
king’# beam, freight is doe on the outside skins in. which 
the packages aie contained (»> And where again he Has, 
covenanted to furnish a complete lading, or a specie nuw- 

, . ■ . bet;, 


(h) Manfieldfy mother v. 

to*, 4B-&A- 5^* 

(i ) hvccv$,n<yt> 79* MoUty^ book 
% chap. 4. seett B. 

(k) ^oc^not.72. 75* 

(}} Ifanter x\ Fry,' & R.& A. 

4'M* • V' 

tfm) lloccm, not, 73. 75, A bill 
in *3 tiding, datrii at Dew foie, con* 
tamed in the margin the words 100 
lasft $ of wheat in $*09# btigK, It 
was not proved that the wheat had 
been measured, but evidence tvys 


, give® that the Dwtzk measure wa& 
Sargor time the Fnighdt^ and fcWt 
the wheat was brought by the letter. 
The flight whs to be a certain mm 
H»er Jjtat; and it was Jv&iji %tt the 
r^voitfed number" of 'bag#- tj&ti&t bo 
. con*ikkred as fcatneea 
to tonfaip 100 us mentioned 
in the bill of lading, MMy v,.' 
Living, 4 Taunt. lost. 

• (n) Momtm v. JPagt, 
belt, 103: iteo also p. 279. 

; • ■' t » . 
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ber df casks or bates, and failed to do so, be mhst make 
' good tbe loss which the owners have sustained by his fai- 
lure, to be settled, in case of disagreement, by a jury, who 
will take all the circumstances into their consideration, 
and make a due' allowance to the merchant tor the profit 
-Which the master may have made by bringing the goods of 
other persons, if anyhave been brought (o ), In all such 
cases the proper course is to estimate the freight by moans 
of an average, so as to take neither the greatest possible 
freight, hOr the least, and siich an average, is the proper mea- 
sure uf damages (j>). And in a cause where the charterer 
of a ship, for a voyage to Tbbago and* bock, covenanted to 
toad and dispatch her in time to join the convoy that 
should be appointed , to sail from the RW Indies, on 
the ist of August, it Was held that he was liable for not 
having loaded and dispatched her by Ihe oed of July, the. 
day the HVsf India comoy passed the island of Tobago, 
although he offered to load her with a complete cargo, if 

• she would stop a few days longer; and a verdict was ob- 
tained for the amount of the dead freight claimed ( q ). 

In an action agonist the merchant for not loading and 
dispatching the ship according to the memorandum foi 
charter, therein she was described as “ The Svxidjsh ship os 
w vessel called tire Maria/ he cannot set up as a defence, 
thdt she was in point of fact u British and not a Swedish 
ship And where.lho payment is to bo made by cask 
or bale,, the merchant must pay for what has been brought, 
although ' the master engaged to bring u fad cargo and 
refuted to do so, the proper remedy for such refusal beiiigau 
action against the master upon his covenant, ns bath been 
1 before observed, O) Wi^-e a ship hired to go beyond sea, 
•“ .... P' / to 

/ (v) Pt&lerfy w&v (r) J&cmwv* Meyer^ 3 Camp- 

* Hjfjast, t Sue i, feeH, ’ 

of thw mtt< sect ‘ * \.fs) Hifckie t, Jtkmm, joKom, 

, ?■’ (P) ytumas v* €hrfa • S«4ie&ri;, clrnp, .jt*f \h* 

* ; a.jjujA't#*, %r$' t r ^ 12 ; . * 

S I Thunimti \,'fagU $ ij vibtir$ } ■ , 4 1 , , v 



PAYMENT OF FREIGHT m 

to fetch home a cargo for which aoetcun ta te pet tm was 
to he paid, (nothing being payable for the outward voyage), 
was forced to return w ballast, the Mierchunt’s factor having 
no goods to put on board, the Court of Chancery decreed 
payment erf the freight fO 

If an entire ship be hired, and the burthen thereof ax- 
pressed in the charter-party, and the merchant covenant to 
pay a certain sum lor every ton, ftc, of goods which be shall 
lade on board («/, but do not covenant to furnish a com- 
pkte lading, tin. owoots can only demand payment tor the 
quantity of goods actually shipped (i). And where the 
merchant cov< sauted tp piovide a full and complete cargo, 
consisting i>f copper, tallow', and bides, or other goods, on 
winch sepaulo rutts of freight were to be paid, it was held 
that having supplied hci vath as luree a quantity ul tallow 
and hid* s .is she chose to take oh board, he was not found 
to provide any coppei, although from the want of it the 
ship was obliged to keep in hei ballast, and did not make 
so advantageous a freight as she otherwise would haw 
done (y ). 

. 3. In all the instances before mentioned the owners 
take upon tltemselve, the dilutee of the long or short du- 
ration of the voyage. But if lire merchant engage to puy 
d certain sum tor every month, week, or other portion ot 
the voyacre, m tins ease, the risk of the duration tails upon 
the uxei chant : and if no time bo fixed for the commence- 
ment of the computation, it will begin fiowi the day on 
wlueh the shq) breaks ground, and commences the voyage, 
and will continue during the whole course of tbt voyage, 
and during all unavoidable delays, not occasioned by the 

u t 


(t) Uetilatd v. Eubimm, yecl 

a Veoi. a*a> 

( it) Tlhi merchant frsightei Va»- 
uov nwwt «p®» me prewar burthen 
Htcntnmed to the daiter-jmnyjwn- 
lens the tahtepnweatatKm lisa been 
framlulcut I'hurim 1 . Cl»k^ 4 
u/Mther, j irteilue, AS- 


( 1 ) lady AwwS v.J&£ Cjv- 
pum, <ctmm r CSk k> at 
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act or neglect of the owners or master, or by siich circum- 
stances as woik a suspension of the contract for a parti- 
cular period (zX Thus the freight will be payable for the 
time consumed in necessary repairs during the voyage, if 
it do not appear that the ship was insufficient at the outset, 
or that there was any improper delay in repairing her- fa,). 
So in the case of a, ship hired for a voyage to any port or 
ports in St. Domingo and back to London, which, having 
discharged part of her cargo at one port in that island, was 
peremptorily ordered by the supercargo to proceed to ano- 
ther, then under blockade by General Chrutojphe 7 by one 
of whose cruisers she was tak en on the way, and detained 
for some weeks, during which time the remainder of the 
cargo was confiscated ; the ship being afterwards liberated, 
and having brought home a cargo. Lard Eflenborough 
thought, u that as the slop was taken in proceeding to a 
i( port by order of the supercargo, the voyage was never 
** discontinued, and the freighters were answerable for the 
“ subsequent detention, in the same manner as if it had 
“ arisen from contrary winds or from embargo:” and the 
owner recovered the monthly freight for . the period of de- 
tention ( h ), * * - 

In this case of the payment of freight, as in other mer- 
cantile contracts, a month is to be understood of a calendar 
not a lunar month ( c). 

4, The time and manner of payment of freight are fre- 
quently regulated by express stipulations in a charter-party, 
and wben that is done, the payment must be according to 
the agreement* If there be no express stipulation, have 
already seen that the master is not bound to part with the 
goods, until his freight hi paid ;■ and where by the regu- 
lation ttf the revenue the goods. ere to be landed and put 

* into 

' (z) See tfco judgment delivered ftt) Mvfr'sam v, Grtavcs $ otlkrs, 
•by Mr, J heath, m th« ense of 2 Camp. 627. 

4 MmU v. ly^pum, 3 B. & P. 405. f c) .f<% vi Young, 1 Estua, 

“ ( n) Baiwfocl r v. Geddesfy others , ' -J¥, P, cagvess * 

10 Bast, 555. Jtii&y 'v. fScftifo, 5 \ ^ 

B, & C* 167. ' i ^ 
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into the King's warehouse, if the duties are not paid, the 
master may enter them in his own no me, and thereby pre- 
serve his lien. 1 

It is often provided in charter-parties, that the goods 
shall be delivered agreeably to bills of lading to bo signed 
by the master; and the master upon receiving fee goods 
signs bills of lading for delivery on payment of freight, or 
with words Of similar import, giving him a right to refuse 
to make delivery to the person designated by the bill of 
lading, without payment of the freight. And as it has some- 
times happened that the master has not insisted upon the 
exercise of this right, it has been much questioned whether 
the merchant charterer was answerable for the freight; and 
it has been decided that ho is answerable. The earliest 
case on this point came originally before Lord Kenyon 
at Guildhall, and he was of opinion that the merchant 
was not answerable ; but the Court of King’s Bench 
being afterwards of a different opinion, the cause was tried 
a second time; and the merchant was compelled to pay (d). 
In this case the bills of lading were ibr delivery to the de- 
fendant (who was the charterer) or his assigtts, fie or they 
paying the freight : lie indorsed them specially to K. & Cf>. 
on condition only that they would accept, or in writing 
promise to accept, certain bills of exchange, and would also 
promise in like nuuiner to account with II. St Co. to whom 
half the cargo belonged, for a moiety of the proceeds, and 
on their refusal so to do, then to deliver4a D»& Co. first 
obtaining from them a similar promise in Writing to accept 
fee bills, and to account to the defendant for a moiety of 
fee proceeds* K. & Co. refused, ami the cargo was de- 
livered to IX & Co. but no promise iit writing was obtained 
1 ■* *' ■■■ from 


(d) 'Pewrosf’, 4 others v, Wilks^ 
Sit. after lift. Term, 1790. Tbe 
following account, of the bills of 
lading, fcc/ia taken, from tbe judg- 
ment of the Court a** delivered by 
Low! Elfcribomigh in 8 /iepurd v. 


JDc Jkmikft*, 13 LUr*, 570. This 
note, from wluoh this case vas 
quoted in the first wji-ttua of this 
book* was taken, by the author 
very early in hivprofesahmid life. 



28a ’ PART III. CHAP. VII.. 

from them. They did however m fact pay the bills, and 
account for the defendant's moiety, and gave him credit 
for all the freight; notwithstanding which he continued 
greatly in their debt. Lord iiewytm thought, upon 'the ‘first 
trial, that the bifi-of lading imposed upon themptain the 
obligation at. his peri! to :get'the freight on delivering the 
cargo : . but the Court thought otherwise; arid granted a new 
trial. Upon the second trial Lord Kenyon told the Jury, 
that he cfinceived at the first trial that the charter-party 
was controlled by the, bills of lading, and imposed upon die 
plaintiff the duty of recording. the freight 1 : but drat the 
Court of King’s Bench thought, the bills of lading imposed 
no such duty upon him; and whatever his f Lord Kenyon*) 
private opinion was, he was.’ bound to eay he was -at first 
mistaken. And the ptaiutiff thereupon had a verdict for 
£. c^'j. 1 ft*. 

The next case upon this subject occurred about ten years 
afterwards. It was an action for freight upon a charter- 
party, wherein the defendant stipulated fo pay the freight. 
mi delivery, of the airga according to the tnl! of foiling. The 
form of the hill of lading is not mentioned in the report, 
bnt it was probably in the usual form. It was certainly in- 
tended that the freight should be paid by the consignee , 
he being indebted to the defendant in more than that 
amount. Part of the freight was paid abroad, but for pm/ 
of it, viz* 500 L the master took a hill drawn by the con- 
signee upon thetwerchant, and that being dishonoured, hu 
sued upon the charter-partyfor this part of Ihefreigbi, . Mow 
had it been, his duty to receive payment of the freight, 
before Im parted with tau Outgo, he would havetakeft mis 
bill at hielpfail/and he cou d never afterwords bavc resorted 
to Urn defendant tieppa the charter-party ;i ^Ut, nponi . a case 
, reserved 1 the Ctniri of. King’s Benoit thought; it very cleai. 
■ that ho was warranted iu deHrering the Cargo as he did, 
and that the defendant was liable to the&etioa<c). !>.• * 

1;,. " ■ ’ , ,v •• '• . ’■ . .. ; :: In 

. ' ” , ' y > . . *" < 

o ‘ ’ 0) Tqrfey % Martin*) in jDMt 
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In another case, which was before the Court of Common 
Pleas, therp was a charter-party; and a bill of lading in 
the usual form, and the Court held that, the master was not 
bound at Ins peril to insist upon his freight at the time of 
delivering the goods but that if he delivered the goods, 
and could not afterwards get the freight from the con- 
signee, be might sue the merchant for it upon theeharter 

pa^y </>- , , * 

In the last case upon this .subject, the three former were 
very muctf considered, and the decision of the Court of 
King's Bench was conformable to them. This arose on the' 
charter-party of the ship Ilopemdt, by dfoich tire master 
engaged to receive a cargo of tobacco at London, and sail 
therewith to Tangier*, where he would apply to the corres- 
pondents, factors, ov agents of the merchant, for orders, 
and wait for the same fi fteen days, whether ho was to deli ver 
the cargo at that port or proceed therewith to St. Lucar 01 
Cadiz, and that having received such orders, he would, pur- 
suant thereto, make a right and true delivery to the corres- 
pondents* factors, or agents of tine merchant, agreealdy to 
bills of lading ; and the merchant covenanted to load, a 
complete cargo, and also to receive the same at Tangier.*, 
St. Lvcar , or Cadiz, giving notice to the master at what 
port the cargo was to be discharged within fifteen days 
nfterthc ship’s arrival at Tangier*, and to pay to the master 
immediately on a right and tine delivery of the cargo tri foil 
for the freight of the ship for* the voyage, at the rate of 
3/. ij}*, J 5 d.'perhhd. received out of W, together with, to /. 
per cent on the amount of the said freight for primage,, and 
thirty guineas ds a gratification . to the master. The ship 
received a cargo of tobacco; and the master signed hills of 
lading, expressing, the, «l»ip to be bound for Tangier*, and 
from thence to Si. Lucar, and that the cargo was to fee de- 
livered to one John de la Piedra, or hi his absence to his 
Catholic Majesty’s Consul-General at Tangier*, otto their 
.assigns, ke or thy paying freight far the smd. goods, throe 
' ' ‘ _ ] . guinea:, 

(f) Ckrwy v. How, j Taunton,' 301:, See sutt. Q b. of tJi'w dbiiptvr. 
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guineas and a half for each cask, 10 I. per cent primage, 
aud thirty guineas gratification j the whole at .the current 
exchange at Gtdiz on London, with primage and average 
accustomed. Upon thischartcr-party, the master sued the 
merchant for the freight, &c. and alledged that the ship 
arrived nt Tangier s, and that he there made application to 
John de la Plectra, the correspondent and agent of the 
merchant in that behalf, to know whether the delivery was 
to be there or at Si. Lncar or Cadiz ; that John de la Piedra 
ordered him to proceed with the cargo to Cadiz * whereby 
he was prevented from delivering to any of the corres- 
pondents, factors, or agents of the merchant at Tangien or 
St. Tmcar according to the bills of lading, and he proceeded 
in obedience to the order to Cadiz, and there delivered the 
cargo according to the orders and directions of one Jiaiito 
de la Piedra, the agent of the merchant in that behalf. 
These facts were admitted by the merchant/ g), who con- 
tended that the freight could not be recovered of lam, for 
these reasons : first, because the master ought not to have 
delivered the cargo without receiving the freight ; secondly, 
because he ought not to have gone to Cadiz , only Tattgiers, 
and St, Lucar being mentioned in the bill of lading ; and 
thirdly, because .he ought not to have delivered to the mer- 
chant's agent at Cadiz, who was said to be a stranger to the 
bill of lading. Put the Court determined, that no one of 
the reasons assigned afforded a sufficient . answer to the 
masters claim. As to the, second reason, it was field that 
the omission -of Cadiz in the. bill of lading was - for the 
master's benefit, to relieve him from .going thither if he 
should wish to decline it, but that it did not take from, 
him the power of . going ifither, if he should bo- willing to 
do so, and the, merchant's correspondent should desire it ; . 
as to the third reason, it was held, either, that Benito, the, 
merchant’s agent at Cadiz might be looked upon as virtu- 
ally the appointee of John de la, Piedra, and so might take 
, ’ ' under 

(g) The caus>e i amt Wise the Court upon u demurrti to the’ tier • 
duration, ! 
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under the bill of lading as hk assign ; or that John must be 
considered as refusing to accept or to make any appoint- 
ment, and then the master could not do otherwise than 
deliver to the agent oF tlie merchant himself. Upon the 
first reason, which relates to the point, for which the case 
has been quoted in this place, Lord TJknbarough, in de- 
livering the judgment of the Court, stated the question to 
be, whether this clause was introduced for the merchant’s 
security, $nd made it incumbent on the master, at his 
peril, to look to the consignee under the bill of lading . 
for payment of the freight, in which case be would have 
no right to deliver to the merchant's agent without first re- 
ceiving the freight, and a delivery without payment of it 
would not be ,4 a right and true delivery ?' or whether it 
Was introduced for the master’s benefit only, and merely to 
give him the option, if he should think fit, to insist upon 
receiving the freight abroad, before he would deliver the. 
goods ; in which case he might waive the benefit of this 
provision in his favour, and might deliver them without 
first receiving payment, and would not be thereby precluded 
from having resort to fee merchant afterwards: and the 
Court held the latter to be the true construction of the con 
tract. The former cases were considered as proving, that 
a clause of this kind dees not in general cast upon the 
master the duty of obtaining, at his own peril, the freight 
from the consignee* but that, if he camiot get it from him, 
lie may insist upon having it from the charterer ; and the 
particular circumstances of t,his case were held not to war- 
rant the Court in saying, that the contrary was intended by 
the parties to this contract (h). 

If a consignee receive goods in pursuance of the tisual 
bill of lading, by which it h expressed that, he is to pay 
the freight, he by such receipt makes himself debtor for 
the freight, and may be sued for it ( i). But a person, who 
is only an agent for the consignor, and who Is known to 

the 

(Ji) Shepard v. Ik Bernaks, 13 j This was probably the tawe of a 
East, 565. I gmeral ship. 

(1) Mokrts v. Holt , 2 Show. 443. J 
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tjje master U> be acting in that character, does not make 
himself personally answerable for the freight by receiving 
the goods, although ho also inters them in his own name 
at the Custom-house (A*).' In a case where the consignee, 

‘ known as such. to the master, sold the goods before they 
were landed, add tbehuyer received them, and entered 
them in' his own name at" the Custom-house, it was once 
held by Lord Kenyon that the consignee only, and not the 
buyer, could be sued for the freight {(>, ;uid this opinion 
seems to have been adopted by the present learned Judge 
of the Court of Admiralty in the decision o£u cause before 
him (m). But the point, having been since more maturely . 
considered, it has been decided, -that although there be no 
original privity ‘ of contract, between the purchasers from 
consignees and the Owner, yet the taking of goods by pur- 
chasers under a hit J nf lading is evidence of a new agreement 
by them, as the ultimata appointees of the shippers, to pay 
the freight for the carriage of the gdods, the delivery beitur 
stipulated with the shippers to be made to the consignees 
named in tlic bill of lading or their assigns, he or they 
paying freight for the same (n). *Am1 this opinion seems 
most consonant to sound reason ; for if a person accepts 
any thing, which he knows to be subject to a duty or 
charge, it is rational to conclude that be means to take the 
the duty or charge Upon himself; and the law may very 
well, imply a promise, to perform what he so takes upon 
himself; . • • 

Bat on 'the other hand, if th« indorsees of n bill of lading 
obtain goods not under the MU of lading, but under an order 
iigned iy ike cemsignees for that purpose, tins is not suffi- 
cient grotmdtQ raise an implied assumpsit mi their part to 
pay the freight; even although the goods be entered at the 
Custom-house in their nanus, unless it appear frpm previous 
dealings that they, were in the habit, of receiving goods in 
4 \ ' ' the 

f ty. v. PWio>;,. j Ea>t, 307. J '.(*»') Tins .TuiEuo liuinj,, De 

■ ' , '. ’ Jong, 4 H{d».3s6- 

(l)jirtuxi v. Srnottj^eu, i Espiti. (i>) Catk v, Taylor A- another, 13 

N.lvCas.33, . ■, , • East, 399. ' 
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tUe . same manner, and paying freight for them, and this 
will then he considered sufficient . to raise- such an implied 
promise ( 0). And the indorsee of such a Ml of lading, 
making goods dt'livcj'ahie to,, order, or assigns on, pay meat 
of freight, although he has paid over the proceeds of the 
goods to the person who indorsed the bill .of lading to him 
before lieirig called, upon. to pay the freight, will still he 
liable for, it (p)* . , , ,« ' •- ■ 

In these several cEusea, the owner is not stated to have 
made any ’express stipulation for the. pay ment of freight,, 
under a charter-party, dad. the. bill,, of ladipg was the only 
contract; but where there is a clear original contract under 
seal, and the indorsees of the bill of lading for .valuable 
consideration, do not stipulate at the time of receiving the 
goods to pay the freight, na^the law will not raise an im- 
plied promise from the mere receipt of the goods, where 
there ik such an express agreement, between the owner arid 
charterer, an indorsee under such circumstances is not lia- 
Ide lor freight ( ij). ,, An action grounded upon a supposed 
implied promise of Hus, kind. Was brought against three 
persons, who being ih partnership caused goods to bo sent 
from abroad in, the name of another person, to which other 
person the bill of lading was made out. Before the an ival 
of the goods, the defendants dissolved their partnership, 
and made au assignment, i>{ all their effects to a trustee for 
the benefit of, their creditors, whom the trustee covenanted 
to indemnify against all deficiency. The trustee then em- 
ployed two, of the defendants,, as importers of the .cargo 
under him, excluding the third defendant ; and to these 
two acting under the trustee,, the eargtfwas delivered* It 
was decided that ah implied, ptomise to pay the freight, 
could not under these peculiar circuniatances .be,. raised 
against all the three, one of them not having odMally »©- 
, ceived the goods, nor being otherwise interested, ia tbeni, 

than 


( 0) Wilson $ others v.-Kpwr 4 
oiher$ ? iM^S 157. 

(p) Ikll «$* another v, Kt/mir A* 


outfox 3 Tamtttm/477, % Miirsliaf, 
146 . ^Cixmpt»dil,5.45- 
{q) MfHrfsuw A owthw v. fy^' r 
*V otMr*> % M. & %. 303, 
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than' as a remote cestuiquc trust, upon the improvable 
contingency that the partnership effects would be more than 
sufficient to discharge the partnership debts. And the 
.plaintiff failed in bis suit f r ). r . (1 

r y In some cases freight is to be paid, or rather an equi- 
valent, recompense made to the owners, although the goods 
have hot been delivered at the place of destination, ami so 
the contract for eonveyance is not strictly performed,. Thus, 
if part of the cargo be thrown overboard for the necessary 
preservation of the ship and the remainder of the goods, 
and the ship afterwards reach the place of destination (h) p 
the value of this part as to, be answered to the merchant 
by way of general average, and the . value of the freight 
thereof allowed to the owner in the manner that will be 
explained hereafter. So if ttys master be compelled by ne- 
cessity to sella part of the cargo Tear victuals or rejinirs, 
the owners must pay to the merchant the price, which the 
goods would have fetched at the place of destination, and 
therefore are allowed to charge the merchant with the mo- 
ney, that would have been duo, jf they had been convoyed 
thither (7). 

The French Ordinance also directs the payment of f;, eight 
in another instance, which I do not find provided for in any 
other Ordinance, or mentioned by apy author except with 
reference to this particular article of the French Ordinance, 
which is as follows : W J£ it happen that commerce be pro- 
H hibited with the country, to which a ship is in the course 
u of sailing (en rmie)> and the ship be obliged to return 
*< with its lading, there shall be due only the freight out- 
** ward, although the ship bo hired out and homefu )” 
This article is also repeated in the Code de Commerce. 
The commentators bn this article agree that the freight out- 
ward must be paid, if the ship be freighted outward onlyf#,). 

6. If 

,{r) Pmdcrv, With fytwo others, art 35 * 4 1 P ftr * & 3* 

5 Taunton, 61 y. 1 Mars. 34 & sect. )o. Code it Cm. art, 

($) Mvcmg, not, #9. Fnmch*Qr- (v) French Ordinance, Hv; 3. tit. 
dimnce,Hv. 3. tit. 3. Vt<*, art. 13. jBW.art.l5. Codcde Com. art. 299. 

(t) French Ordinance, liv, 3, tit. (x) Valin, tom. i,p.G;,7 ? Fothkr, 
3. tret, art* 14* Orclio. *if Wisbuy, (Jh, Fartic, umn, 69. 
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fi. tf in a lime of war a neutral vessel carrying: floods be- 
longing; to the subjects of one of the belligerent powers* 
be taken by those of the other (in which case the goods are 
Jan fuf prize, but (Ire ship is to bo restored), the captor pays 
tine whole freight, because he represents the enemy, by 
possessing himself of the enemy’s goods jure belli ; and 
although the whole freight has not been carn^ifegjthe 
completion of the voyage, yet, as the captor, b\^$ 
seizure, ha$ prevented its completion, his seizu^^^ 
rote to the*sarae effect as an actual delivery 
to the consignee, and shall subject him to i 
the full freight (y.) This however is to l 
such goods only, as a neutral ressel ma; 
law of nations, and of a trade ordinaii 
neutral nation by the government, to 
goods belong. If the goods are 
the law of nations, such as naval 
to be paid by (he captor ( z); and 

cannot 
nor 

is any freight to be paid bv the captofTT^^^piip is em- 
ployed in bringing the produce of the colony or a bellige- 
rent power to the mother country (ft), or in the roaming 
trade between one port and another of the same country ( c ) f 
or in carrying the goods, even of neutrals, directly from the 
mother country to its colony ( d), or from one hostile nation 
to the colony of another hostile nation in alliance with 
itfe), if these trades were not, in time of peace; open to 
the neutral nation, whose ship is so employed ; because in 

all 



Pfiv- 

is 


know the quality of the goods Or w&i 

he is bound to know' the contents cannot 

be permitted to aver that he was i^T 



fy) The, Coecsuaor.Ny Mcnwg, 
1 lio b. 

(z) Thy Mekcuiuus, Mt'mcke, 
id 288. 

(a) The Orrmi Ki&rnii, Jurgen- 
j>fw, * 4 Hob, 199. r 

( b) Thy Reiwc ca, JVt<we,2 Ttob. 
I ■»! , Set alio tire Am lv i c a , *SVr- 
h -nc t ‘ id. vol. 3. p. 3ft 


(c) The. Km a*? uel,. Satlerstrow, 
1 Huh, »<)£>. and the Mtoi\cv&iv> 
there 

(V ) Tno 1 M to a n p r i., Eytfnberg , 
2-Rob. 180. and tire A unis, ImmI, 
id. vat 3 . p* note «„ and 1 1 li- 
ft* ancv, Joy, id. p, 02. 

(t) The Uoj&u, Young, 2 It oh. 
20 (>, * 

■ 1 u 
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all these cases, it is evident, that the trade is opened in 
the time of war merely for the convenience of the belli- 
gerent power, and to relieve that power from a part of the 
difficulties occasioned by the war ; and the neutral vessel 
go employed, thereby furnishes direct assistance to the 
belligerent power. But as trade from a port of one nation 
to a port of another is in general open to all countries, 
freight is to be paid to the owners of a neutral ship em- 
ployed in carrying the goods of an enemy from a port of 
one nation hostile to the captors, to a port -of another 
natiog equally hostile (j). 

. Ajfhm, if a ship be taken and retaken, and carried by 
the recaptors into a port short of the place of destination, 
and the ship be there restored, before the cargo is restored, 
either by reason of a delay on the part of the merchant to 
claim the cargo* or of doubt or litigation upon his right to 
restitution, the Court of Admiralty does not require the 
ship to wait the doubtful event of the claim of the cargo, 
in order to convey it to the place of destination, but gives 
the owners their whole freight, subject nnh to the deduc- 
tion of salvage upon the amount of itfgj. And this with 
great justice; for the capture is not imputable to the mus- 
ter; the delay of obtaining restitution of the cargo is im- 
putable to the merchant. 

If the ship of an enemy, carrying the goods of a neutral 
be taken, and the captor conduct the ship and cargo to the 
place of destination, and so fulfil the contract of the mas- 
ter, the captor is entitled to receive the freight of the goods 
upon their restitution to the merchant ; but he is not en- 
titled, to this, if he take the ship to a different port, and do 
not perform the original voyage (A.): not even if the pro- 
* prietor 


(/) The Wii«hklmtaa, CWaow, ' 

2 Ur.ij. tot . nut a. 

(if ) The iHcr- HorsjL. White, 

3 Uob. mi. and see the cases cited 

hi the note at the em] cif that re- 
port. Sec also the UoirwuKG,,! 
Rash, 6 Rob. 231 , | 


(h) Thn FofirmiA, Tctdsrn, 4 
Rob, 27#, and the ca*,e of the 
VavviiEii>;aijd also nyiikershoek, 
Quest, J, Hub lib, 1, <\ 13. there 
cited. This is different from tho 
old rule as laid down in the G&nso~ 
laio del mure, <;h, 1 73, 
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priafcor of the cargo afterwards dispose of it at the place 
to which the ship may be carried (i). 

6. b. Freight is the reward which the lawen titles a person 
to recover for bringing goods lawfully upon a legal voyage ; 
if the voyage be illegal by reason of the goods being con- 
traband, or for any other cause, freight cannot be recovered. 
During the late wars, licences were frequently granted by 
the British government for voyages and importations which 
would otherwise have been ij legal. The duration of these 
licences was usually limited. In general, ii v the voyage 
was begun before the expiration of the limited lime, though 
not completed until afterward*, the voyage wft& considered 
as legal. Hut in a case, where in consequence of an 
embargo in a french port, the voyage was. not begun until 
some time after the expiration of the licence, it was held 
that the freight could not be recovered, although by an 
order of council, the freighter was permitted to land the 
caigo, upon condition of examine; it again immediately, 
this permission not being considered to legalize the voyage 
by implication, nor to have the effect of a continuation of 
the licence (k). 

In another case, iu an action brought by tfje master of 
a foreign ship for the freight of goods imported into this 
country, it appeared in evidence that on the ship’s arrival 
with the cargo, the merchant entered her' at the Custom 
House, and a delivery of the cargo in his name was com- 
menced by him ; but on the following day the ship and 
cargo were seized by the revenue officers, on suspicion that 
the ship was not Prussian built, and therefore not capable 
under the Navigation Act (IX of importing the produce 
of that country into England, Tire Treasury, on petition 
presented on behalf of the master and owners, and with 
the concurrence of the merchant, ordered the ship to be 

restored, 

( i ) Vuow Atcka Catulrina, (t) 13 Car, % r. tli.s. 8. Since 
ft Rnh. 2f>9. repealed, bur see f> Geo. 4 . t, lOg. 

<k) Matter v. Gernoti. 3Tmm- s. a. printed in the Appendix. 

**>«, 394. 
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restored, on condition that the cargo should he landed and 
warehoused for a limited time for exportation only, and on 
payment of a sum as satisfaction to the seizing officers. 
This sum the master paid, and the merchant accepted and 
exported the cargo. It was dear that, supposing the voy- 
age to be illegal, the freight eouhl not be recovered, and 
the conduct of the master was held to he sufficient proof 
of the illegality, although the ship hud not been con- 
demned (m). 

7* As it may froquteutly happen that goods brought in 
specie to tine place of destination, muy be so deteriorated 
during the course of the voyage, as to be of no value to the 
merchant, it is important to consider, whether the merchant 
is bound to pay the freight under such circtimstanrey ; or, 
to state the question moie correctly, whether he is bound to 
receive the goods, or is at liberty to abandon them for the 
freight. For we have already seen, in the Vase of an Hast. 
India ship, that the Company (the merchants) were held 
liable to pay the freight of a quantity of pepper delivered 
to, and received by them, although greatly damaged by a 
peril of the sea 5 and that the owners were not answerable 
for the expense incurred in endeavouring to remove the 
injury occasioned by the salt water ( n). And in another 
case that will bo mentioned hereafter, the merchant was 
hold liable to p<ly the freight of tobacco saved from ship- 
wreck, and accepted by him, although part was so much 
damaged as to be of no Value fa). 

' Upon this question as to the right of the merchant 1o 
abandon his goods when brought, to the place of destina- 
tion, and by so doing to discharge himself from the freight, 
different doctrines and opinions have prevailed, and there 
is no judicial decision in our books : although, in some cases 
between ti/e merchant and his insurer, it has been admitted ■ 
' that 

(nt) Blanch v. Solly and uno- Camp, Doug. 272 ante; ch. t. of 
ther , » Taumon, 89. & i B. Moore, this part, sect. 14, p. 201. 

531, , (0) bufwUlpt 4 another t. Grey 4* 

( n ) Hotkarn 4* others x , East India others , po$t, sort. 1 3. of this chapter. 
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that the .freight waft payable, notwithstanding the goods 
were so much damaged, that their vnJue fell short of its 
nmo yni(p )* But H is necessary, to distinguish the causes, 
from which the deterioration may have proceeded* If it 
have proceeded from the fault of the master or mariners, 
the merchant is entitled to a compensation^ /and may re- 
cover it by an action at law against the owners or master ; 
but, if he has received the goods, he cannot insist upon 
the damage as a defence Jo an action brought against 
himself foj the freight, even although he has offered to 
return them ( q). And in general the right and true deli- 
very of goods, upon which freight is made payable by the 
terms of a charter-party or bill of lading, means only a de- 
livery of the entire ijuantity of chests or bales ; if the goods 
have been damaged by the fault of the master or crew in 
the voyage, the remedy for the merchant, who has received 
them, is an -action lor the damage ( r). On the Ollier hand, 
if the deterioration hove proceeded from an intrinsic, prin - 
ciple of decay naturally inherent in the commodity itself, 
whether active in every situation, or only in the confinement 
and closeness of a ship; the merchant must bear the loss, 
as well as pay the freight ; for the master and owners are 
in no fault, nor does their contract contain any insurance cu 
warranty against such an event. And to this point there is 
a direct uuthoiity in the treatise called the Guidon . The 
author, having mentioned several cases of abandonment, 
ns between the merchant and the insurer, goes on thus ; 

“ In 

(p) Woyfidd v* llrckjiv!, a Stra. nefu whatever hom the convey* 
10O5. aad Mttsm v. Shuny, Pari, anre, nor would th^ master have 
Itw. JHaralmil, M;h hj) tilled his engagement aecordirsj; 

(ij ) Mill?* 4 1 others v. Bainbritlgv to tlie term* of the hill of lading : 
#0ltars,GuiIdhaIhI>ee, 2oth,ift04, I Quart 1 , therefore, whet her them a* Ur 
ta&re Lord MlknhormpL 1, Ch. J- could ohltyi the merchant to pay 
His .Lordship intimated, that if die tin* freight? See Batten v. Butter, 
merchants had refused to receive 7 Knst, 47*)- 
the cargo on the ground of damage ( r) l)tivnkm\ Guyum % 12 East, 

so 'Occasional!, the |H»un would »d- 3B1. $c»e *aiso v fthuMh v. JJitvts, 

mit.ofsoLue doubt. In ftiu-li ft r tk sr 4 Gamj»beli ? \ iy, and t? Taum 
thc mcrchaot would d«iv£.n<* he- 
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" In like manner, the merchant cannot abandon the goods 
“ hereinbefore mentioned (viz* fruit, salt, corn, victuals, 
u &c.) to the master of the ship for his freight, if the dete- 
* l rioration has proceeded from natural decay; or from the 
41 great diminution of price, that takes place at the end of 
«' particular seasons, as in figs, grapes, and herrings after 
“ Raster ; or by reason of an overabundant, supply of the 
u market, as in corn, wine, or salt ; although in salt a dif- 
tk ibrent practice formerly prevailed, which is contrary to 
tc reason, if the option has not been reserved by an express 
44 clause in (he charter-party” ($). 

In the very next article, however, of the treatise we find 
this doctrine: 44 If goods contained in casks, as wine, oil, 
'■ olives, molasses, and others of the like sort, have leaked 
to such an extent, that the casks are empty, or nearly 
“ empty, the merchant may abandon them for the freight, 
" before they are lauded. Therefore masters* should take 
44 care when they receive, casks, to sec that they be w ell 
*' hooped, and in good condition. It is true, that if by 
44 tempest the casks have been so pressed that they have 
14 thrown out their bottoms, have been beaten in, and burst, 
“ provided there have been no fault in the stowage, the 
'* loss shall be ah average against the insurers, the muster 
“ shall lose his freight*' (t)\ 

From the words of this article it appears very dearly, 
that in the opinion of the author, the merchant might aban- 
don articles of this description, although the leakage were 
not occasioned by perils of the sea. 

In the work of Molioy (n), however, we find the follow- 
ing clauses : u If freight be taken for loo tons of wine, and 
* 4 twenty of them leak out. m that there is not above eight 
“ inches from the huge upwards, yet the freight becomes 
due : one . reason is, because from that giiage the King 

“ becomes 

26 & 27 r m, 2, in K. B. But I 
do nut tiiwl that ease it ported tibe- 
v’heto. 


(s ) ihtuhn, chap. 7. art. U>< 

(i) Cuuhm, chap. 7 art. 11. 
(u) Bo<* *i. e. 4. srer, 14. The 
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w becomes entitled to custom ; but if they be under eight 
4i inches, by some it is conceived to be then in the elec- 
** tion of the freighters to fling them up to the master ior 
** freight, and the merchant is discharged. But most con- 
“ ceive otherwise ; for if all had leaked out (if them was 
" no fault in the master), there is no reason the ship should 
%t lose her freight,, for the freight arises from the tonnage 
u taken ; and if the leakage was occasioned through the 
ts storm, the same perhaps may come into an average. Be* 
4 * sides, in llourdeaiuc (*), the master stows not the goods, 
u but ihu particular officers apjiointed for that purpose, quod 
“ mlu* Perhaps a special convention may filter .the case/’ 
The French Ordinance declares : ** That the merchant 
shall not oblige the jams* ter to take for his freight, goods 
" diminished in price, spoilt, or deteriorated, by their own 
** vice, <ir by peril of the $ea (//).** And the very next ar- 
ticle is as follows: u If goods put into casks, as wine, oil, 
u honey, or other liquors, have leaked out to such an ex- 
** lent, that the casks are exuply, or nearly empty, tlio ntcr- 
" chant may abandon them for tSie freight/’ Vatin, in his 
commentary on this last article, observes, tlmt it is taken 
from the article of the Guidon* which 1 have just before 
quoted. Hu observes also, that by the Consol at 0 del mare, 
chap. 202. the contrary is decided : yet that by another 
article of the same code, chap. 234, freight is not due for 
pottery, unless it be found entire at the end of the voy- 
age (z), and he considers this article of the Ordinance, to 
give the right of abandonment to the merchant, in the case 
of leakage happening as well from the fault of the casks as 
t from the perils of the sea, and to be an exception to the 

geneial 

( x) See C {since on the 11 th nrl. rule therein laid down is, that if thtf 
of the laws of Okron . meichant slows the pottery he must 

(tf) French Ordinance, liv. 3, tit, pay the freight of what is broken; 
3. i'nl. art. 25 & 2t>, Those arti- hut if the master stows it, ho Is at 
cies are repeated in the Cade dc all events to lose the freight of 
Commerce, art. 310. vv hat is broken; aud if there has 

l'he senbe of this chapter ftp- been any fault in the stowage or 
pears not to In' correctly stated by carnage, he min>t also make good 
i\y th« learned commentator. The the damage. 

u 4 
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general rule laid down in the article immediately preceding. 
On. the other hand hi* countryman P<4kkr , controverts tins 
opinion, and contends that the articleof the Ordinance rs 
to. be confined to the case of leakage occasioned by peril 
of the sea ; in which case he considers the real commodity, 
viz. the contents of the casks, to be alisolutcly lost, as much 
as if they had been washed overboard. “ This opinion of 
*' Monsieur Valin” says he, 64 appears to me to be contrary 
M to principles. It is the fault of the merchant, if he has 
u put liis goods into bad casks : It is his fault if they have 
'* leaked out, and have not arrived at the place of des- 
“ tination $ he therefore ought to pay the freight ; for ac~ 
u cording to the principles of the contract, of hiring, the 
** hirer, who by his own act or fault has not enjoyed the 
“ thing lot to him, ought to pay the hire, as if he hail 
“ enjoyed it. If the letter, who has been prevented from 
** letting ro other persons the part of his vessel occupied 
4f by the bad casks, should not be paid the freight, he would 
49 suffer for the fault of the hirer; which is unjust ( a )/' 

This argument of Pol frier may show what ought to hau* 
been established by the Ordinance, but it by no means 
proves that the interpretation given by Valin* and which 
agrees with the terms of the Guidon, is not the true inter- 
pretation. The rule was pi obahly introduced in tm ly times, 
to- prevent disputes and litigation; and adopted by the 
framers of the Vmn'h Ordinance for the same reason ( 6 ). 

Incur West- India trade, the freight of sug^ur and molasses 
is regulated by the weight of the casks at the jmrt of deli- 
very here, Which in fact is, in every instance less than the 
weight at the time of the shipment, and therefore the Josh*, 
of freight occasioned by the leakage necessarily falls upon 
die owners of the ship by the nature of the contract* 

Upon 

-( a) TtaJbdt ChurU-Pariie^ nuxu. | cmh arrived at the intended 

6 o. | place, the merchant is obliged to 

(b) The t Vdinanoe of Rotterdam t pay the freight of what happens to 
on this subject seems to agree with | he duuuigod or diminished without 
the^eAc/tf/iu)* ofihe* French Ordi- I any fault (4 the niaMei or slnjfi 
nance. It declares that when the j crew. Art. 155. 2 Ufagcw, 105. 
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* 

TJpon the propriety also of the rule laid down in the pre- 
ceding article of this Ordinance, namely, that which pro- 
hibits abandonment generally, these two learned foreigners 
have differed in opinion, “ It must be agreed,” says Vatin, 
" that this rule is too rigorous to be compatible with equity. 
“ The natural idea, that the mind forms of the agreement 
** for freight, is, that it has for its object that the goods 
44 shipped in pursuance of it shall be the only pledge for 
%4 the freight, and consequently that upon the, same goods 
alone c*pi the payment of the freight be enforced* From 
44 whence it follows, that in every case ( cn qmhpie r,a& que 
** ce soif ) the merchant ought to be quit of the freight by 
u abandoning his goods* This is also the opinion of Cam 
4 ‘ Regis, Disc * 22. iu 46. and Disc . 23. n. 88* and 87* Jn 
* f thfc case of shipwreck it is decided by the Ordinance* 
*' that the freight is not due when the goods are lost ; now, 
44 when the goods are so injured by the shipwreck* that he, 
* ( to whom they belong, cannot derive from them wherewith 
to pay the freight, is it not the same to him as if they had 
** been wholly lost by Use 1 mere act of shipwreck l If then 
he had not the power of abandoning the goods to dis~ 
u charge himself from the payment of the freight, his con- 
“ dition would be worse than if ail had perished without 
“ resource, and this is what natural equity will not allow 
** him to suffer.” The learned commentator then proceeds 
to acquaint us, that a practice prevailed in his country, of 
not comf Hilling the merchant to reclaim shipwrecked goods, 
and that unless he reclaimed them, the master was never 
known to obtain the payment of the freight* On the other 
hand Pothicr (c), speaking of this article of the Ordinance 
of his country, says, “ This rule, notwithstanding what is 
* s said of it by Monsieur Valin, is just, and conformable to 
i€ the principles of the contract of lotting to hire. It is 
u sufficient, according to these principles, to make the 
4 * whole hire due to the letter, that he has wholly performed 

" the 

r ' t (l 

(c) C hilt te- Pat tic, mini. yj. 
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44 the obligation, which be contracted, to give to the hirer 
44 the enjoyment of the thing let to hire: now the master 
f* having transported the goods to their place of destination, 
M it may be truly sait}, that he has wholly fulfilled his 
" obligation, and that he lias given to the merchant the 
44 enjoyment of the ship for the use, for which he had let it 
“ to him, since this transport was the only use, for which 
44 they contracted. If the goods are found greatly da* 
maged and of no value, this is a matter that does not 
tf concern the master, because it is by an accident, against 
44 which he does not warrant, that they are reduced to this 
44 condition. The point of Monsieur Volin's objection,” 
proceeds he t u is, that it is the same thing to the merchant, 
44 whether the goods are absolutely lost or become of no 
44 value. The answer is, that il is on the side of the master, 
4i that we ought to consider whether this is the same thins:: 
44 now it is evident that this is not the same thing to the 
master. For when the goods are lost on 1 he way, not 
u having been able to transport them to fhe place of 
44 destination, he has not fulfilled the object ol his contract, 
*' mmcre wJimdi, fuuctm non en: and it is for this icason 
44 that the freight is not dug to him: but when he has 
u transported them, however injured they may be, found, 
44 he has fulfilled the object of his contract, nmmre wkemli 
44 fnnrim est, and by consequence the freight is due to 
44 him ( d )" 

In addition to this answer given jby Polhkr it may be 
proper also to observe, that the argument of Valin seems to 
prove too much ; for if the goods are to be the only secu- 
rity for the freight, and the merchant ought not to pay the 
freight, if they are not worth the amount of it, the master 
and owners must lose the freight, if the goods happen from 
any accident to come to a bad market; which is contrary 
to all law and reason : and further, that the foundation of 
the argument does not. apply to this country, by the law, of 

which 


(if) Pother Chm te-Partk, bum. 59' 
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which, although the goods are pledged for the freight, yet 
the merchant also is personally responsible for it 
8. I have detailed the opinions qf these learned foreigners 
thus at length, because they appear to me to comprise the 
"whole argument on both sides of the question, "which, as 
I have before observed, has not received a judicial decision 
in this country. It is true indeed, that Lord Mansfield in 
a case, that will be more fully stated hereafter, delivered 
himself to the following effect: ** As to the value of the 
“ goods 4 is nothing to the master, whether the goods are 
** spoiled or not, provided the merchant tabes them ; it is 
“ enough if the master has carried them ; for by doing so, 
° he has earned his freight ; and the merchant shall be 
*• obliged to take all that, are saved, or none ; he shall not 
“ take some, and abandon the rest, and so pick and choose 
“ what he likes, taking that which is not damaged, and 
“ leaving that which is spoiled or damaged If he 
" abandons he is excused freight, and he may abandon all, 
" though they are not all lost.” But it is to be observed, 
that the question of abandonment Was not the point in issue 
in that cause; and in fact in that case the goods had not 
been carried to the place of destination, but the vessel, 
which was bound for Lisbon, had been captured and recap- 
tured, and was carried with tile goods info a port in 
Devonshire, where the merchant received them : and there- 
fore if Lord Mansfield is to be understood to speak with 
reference to the case then Imfore him, the sentiments deli- 
vered by him on that occasion, cannot be considered as 
furnishing an authority for the decision of the question in 
the case of goods actually carried to the place of destina- 
tion. It is true also, that in the case of Lulwidge v. Grey # 
others, which will be fully cited for another purpose in the 
subsequent part of this chapter (e ), it seems to have been 
taken for granted, by the counsel on both -sides, that the 
merchants might have abandoned the whole cargo ; but in 

that 
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that case the ship was wrecked, and the goods saved at a 
great expence, at u place short of the port of delivery, and 
the right of abandoning is spoken of with reference to the 
situation of the goods at that place* Most certainly tire 
merchant cannot be compelled to accept his goods at any 
other place than the place of destination: oven if the 
master should pay the salvage, and convey them to that 
place, the merchant may be allowed to have his option of 
accepting them or not, loaded with the additional expence 
of salvage. And accordingly in another case. Lord ,Mamffcld 
said, “ The owner of the ship has a lien for freight, but in 
“ a total loss, . literally so called, no freight is due; in 
** case of a loss, total in its nature, with salvage, the mer- 
" chant may either take the part saved, or abandon (f)” 
The only point intended to be proposed by me as doubtful, 
is the right to abandon tor the freight alone, at the port of 
destination : and in point of practice, 1 have been informed 
that this right is never claimed in this country. 

Bullion and specie ha*e been sometimes sent from 
abroad to tins country by merchants, in ships belonging U * 
ills Majesty, for which a remuneration was paid by the 
merchant. Questions have arisen as to the distribution of 
this money among office* s of the King’s ships, but as those- 
questions do not seem to belong to this Treatise, 1 shall 
merely refer to the names of the cases in a note (g). 

g. Having thus, considered the cases, in which the entire 
freight is to be paid according to the agreement. I now 
proceed to the considerat ion of those* in which d p*trt only 
of the stipulated sum may be claimed. And these are, 
Jirst, when the ship ha* performed the whole voyage, but 
lias brought u part only of the merchants goods in safety 
to the place of destination ; And* secondly* when the slap 
has nut performed the whole voyage, but the master has, 

delivered 

(fj Boilin' v. MoU'ttgfium, Park, widow, executrix of .A dmiral 1 )*Crrs 9 
chap, 2. [t. 70. " $Tauitton* 143. WWoiv, Skurejf, 

($) Monin£>u\.JaH<xriit, ,$Tauu- 3 M, & S. 32, 
ton, 442. /Vis haw, lvi»tv \\ 
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delivered the goods to the merchant, at a place short of the 
port of destination. In the case of a general ship, or of 
a ship chartered for freight to be paid according to the 
quantity of the«goods, there can be no doubt that freight 
t$ due for so much as shall be delivered. The contract in 
these cases being distinct, or at least divisible m its own 
nature. But suppose ft ship chartered at a specific sum 
for the voyage, without relation to the quantity of the 
goods, (in # which case the contract, as observed by Lord 
Chancellor liardwkke (h ), is more properly a contract for 
the use of the ship, than for the conveyance of the mer- 
chandize,) should lose part of her cargo by a peril of tins 
sea, but convey the residue to the place of destination : in 
this case l do not find any authority for apportioning the 
freight. And it scorns to have been the opinion of 
fi/rte (i) that nothing would be due ; and the case of Bright v. 
Cowper, which will bo mentioned hereafter t h) 9 ma v be con- 
sidered as an authority in support of that opinion. But 
probably if the question should arise again, the determina- 
tion of it would depend upon the particular ivords of the 
charter-party ; fur without a very precise agreement for 
that purpose, it seems hard that the owners should lose the 
whole benefit of the voyage, >vhcre the object of it has been 
in part performed, aud no blame is imputable to them. 

<). />. I have observed that where by the terms of a chaf-" 
ter-party the freight is mode payable according to the 
quantity of goods, the merchant must pay for so much as 
shall be delivered. This observation is supported by the 
following case, which has been already quoted on another 
point f/). The ship True Briton was chartered for a voy- 
age from Shields* to Hamburgh* The master engaged to 
take a full cargo of coals, aud to proceed to Hamburgh ', and 
on his arrival to deliver the same to the merchant or his 

assigns, 

( h) In the rftsr of Pcrtil v. Birch* (h) Sect. 17 of this chapter, page 

a Atkins 621, ante. ch. I of this 319. 

part, sect. 7. pngr 171. (!) See before sect, 4 of this 

( * ) M dynes Le.c.Mcrcatf p. 100. cha pter, page 2B3. 
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assigns, at such convenient place or places where the ship 
and cargo might safely come, and for the delivery to lie at the 
rate of one working day per keel of coals; the merchant en- 
gaged to load the cargo, and also to receive it at liam * 
burgh within the time limited, and to pay in full for the 
freight of the ship for the voyage at the rate of 20 /. per keel 
on delivery of the cargo, with two-third parts of the pilot- 
age and p^rt-charges. Under this charter-party the merchant 
loaded seventeen keels of coals, with which the ship pro- 
ceeded towards Hamburgh, and arrived at Cttthaven, so 
near to Hamburgh that the voyage might have been com- 
pleted in the course of the day, but the master being ordered 
by the commander of his Majesty’s ships on that station to 
proceed no further, because the French forces were ap- 
proaching Hamburgh , sent riouce ofbis arrival to the mer- 
chant’s correspondents at Hamburgh, who desired him to 
sail as fur as 67 mkttadl* where they would send bun light- 
ers: the mastei accordingly sailed to (HuckaladL and there 
delivered seven keels and one chaldron of coals into the 
lighters that were se<ni : the delivery was at the rate of one 
keel per working day : the ship staid long enough to have 
delivered the whole quantity if lighters had been sent to 
receive it. On the ninth day the master retained to CVt- 
haven by order of the British Consul and the commander 
of lus Majesty’s ships, the French having entered Ham- 
burgh, and shortly afterwards, bv the order of the same 
persons, sailed away with the residue of his cargo, and 
brought it back to Shield *: having remained ill the whole 
Jifteen days only from his first arrival in V in haven roads, 
being less than the time stipulated in 4-he charter-party. 
This however contained the usual exception of perils of the 
seas and restraint of princes and rulers. And the master 
having by this restraint been prevented from delivering his 
whole cargo, was held entitled to the rateable freight for the 
cjuaiitity delivered, and also to the two-third parts of the 
pilotage arid pod-charges ( m ). j 0 . The 

(re) l ft 'hr# \. ttvrv, \ Taunt ou, 300. 
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Kb The apportionment of freight usually happens, when, 
the ship by reason of any disaster goes into a port short of 
the place of destination, and is unable to prosecute and 
complete the voyage. In this case we have already seen 
that the master may, if he will and can do so, hire another 
ship to convey the goods, and so entitle himself to his whole 
freight : but if he is unable, or if be declines to do this, and 
the goods are there received by the merchant, tine general 
rule of the pneient maritime Jaw is, that freight shall be paid 
according to the proportion of the voyage performed, pro 1 
raid itintnis pcracti ( n ). 

8ome writers To) have endeavoured to trace this rule to 
the Digest of Justinian, but the passages referred to by 
them, do not. appear to contain such a regulation. The role’ 
however is without doubt extremely ancient. It is to be k 
found in the collection called the lihodinn Laws (p), hut 
which collection is now generally agreed to be a later 
date than the time of Justinian (q): and also in the Con - 
sola to del mare(r). The rule as laid down in the laws 
of Oferon(s), is to the following effect. If a ship depart 
with a cargo from Bourdeuur, or other place, and it happens 
that the ship is disabled, and as much of the cargo is saved 
as possible, the merchants and master enter into a groat 
debate, and the merchants demand to ha\e their goods of 
the master, they may have them, upon paying freight for so 1 
much of the voyage as the ship has* advanced raieably and 
in proportion, if the master pleases ; but if the master will; 
be may repair his ship, if he can do it speedily, and if not; 

he 


(« ) The Ordinance of Rotterdam 
dificis in this respect fioin the g<*- 
luml tule; for it allows the mer- 
chant to take his goods, paying a 
iftn&oinible portion of the freight, in 
case the ship m ttf be repaired in a 
short art, 147* % 104 * 

(o) /?<xrK5, not* tfx. 

(p) Per Lord Mamfnld in Luk< 
v. Ly<h\ 2 Hurr. 8O9# 

( <j) Sc humbirg'n dissertnl ton on 


a those laws. The only tulc that can 
j 1 m* distinctly nwl authoritatively 
| traced to the institutions of R Wes, 
is tho law Jacfu 9 quoted and' 
adopted m the 1 %. 14*2.14 .See tin* 
ctg/it/i chapter of this pari, sect. 2 . 

(r) Pur Lord ^iamfiCtd iu Luke 
v. Lj/fttf 2 Burr. BB9, alluding pro- 
bably to clmp. 193. 

( sj Art. 4. and see Ordiu. of 
IVisbtty, art. 16. 37, 
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lie may hire another .ship to complete the voyage, and shall 
have his freight of the goods, to Jbe reckoned according to 
their proportion to the whole cargo: and t&e goods shall pay 
the costs of their salvage. The rule is also to be f^und in 
Roccus (/), (who cites several more ancient authors in nap- 
port of it), and all the subsequent writers on maritime' 
law : apd is adopted in most of the foreign ordinances, 
particularly in the French Ordinance (tt ) ; which declares, 
that *« The master shall be paid the freight of goods saved 
c * from shipwreck, if bo conveys them to the place of des~ 
“ filiation. If be cannot find a vessel to convey the goods 
“ saved, he shall be paid freight in proportion only to the 
voyage performed." So, “ if the master he obliged to 
“ repair his vessel during the voyage, the merchant tnuhi 
(C wait, or pay the entire freight; and in case the vessel 
'* cannot be repaired, the master shall he obliged forth- 
u with to hire another; and if he cannot find one, he shall 
et be paid freight in the proportion only of what the voyage 
" shall be advanced' Yar,). These obligatory words arc- said 
to mean only that the master must hire another ship if hr 
will gain his whole freight (y ). But in the case of interdic- 
tion of commerce and return of the ship, this Ordinance 
prescribes a different rule, which f have before noticed ; 
* 4 If there happen a prohibition of commerce with the 
•* country to which the ship is sailing, and the master be 
u obliged to leturn with his cargo, the outward freight, 
44 alone shall be due to the master, although the ship be 
freighted out and home" ft,). * 

11, With regard to capture and ransom, the author of 
the Guidon , speaking of the case where the goods only are 
taken by pirates and the ship discharged, and the goods 
are afterwards ransomed, says, that u If the master will not 
" contribute to the ransom, he* shall lose his whole freight; 

" but 

(t ) Luc. sv(k i (x) Same Title, art. i i. uml Code 
(if,) Xiv. 3. tit. 3* Fret. art. 3 ! dc Cow. art 29$. 
stud 22. And Code rfc f>m/. ;n 1.303. (y) Valin on I be article. 

to payment to pl,u c of Unp- (&) Same Title, ait. if,, and Code 

wreck. r de Com. art. 299. 
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0 but if he contributes, ho shall be paid freight, as far us 
** the place of the capture, ,us well in the, case of affreight-. 
“ meat by charJ^fepsarty, as. otherwise c and if.he furnishes 
“ another ship, to rela.de the ’goods, he, shallbe : paidhis 
“ whole freight” iyb). Upon this subject the French Ordi- 
nance provides, ‘' that if the ship and goods are ransomed,, 
“ , the mastijr .shall be paid his freight as far as the plane of 
“ cnpture,«ven his whole freight, if he ’conveys the' goods 
“ to the. place, of, destination, he contributing to the ran- 
" saui” (z(f) — 'Although ransom is now prohibited by the 
law of England, yet this doctrine may apply to the case of 
capture and recapture: and accordingly, in «n action brought' 
by a , seaman fpr his -wages, in the case of a ship taken and 
retaken, and which reached the port of destination f a ), Lor<l 
EL’ on, lieforc whom the cause was tried, held that the wages 
were payable, because, said his Lordship, “ the ship an iter 
“ arrival wa? entitled ta freight" (b). 

12. Upon this subject of the apportionment of freight, 
Mah/ne says, “ If the ship in her voyage become unable 
** without the master’s fault,, or that the master of ship be. 

“ arrested by some authority of magistrates in her way, the 
" master may either mend his ship, or freight another., 

“ But in case the merchant agree not thereunto,, then the 
“ master shall at least recover his freight, so far as he 
“ hath deserved it” ( c). The same author also mentions 
the following case : A merchant look a ship to freight, and 
put in the master, and mariners, and victualled, the ship at 
his own expence, and by a charter-party engaged to pay 
the owner for the use of the ship and furniture 20/. every, 
month, . at her return into the river Thames. The merchant 
laded the ship for the Stmghts, and to go from port t# 
port and to several ; places with merchandize ; and -after 
r ; .."about--. 


tl/ h) Gtiidon, chap. 6. art. 7, 

3. tit. 3. Fret, art, 19, 
ana Coetrdc Com. Ait.3Q3.'> • 

(a) Bergstrom % Mills, Wm, Sit. 


in Mich. Term, 40 Geo. 3. 3 Esjiin 
ffi, P. cases, p. 36. , , . ■ 

(£) See before sect. . 1. of this 
chapter.' ■ ' . ‘ 1 • 
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about two years, tbc ship, having taken in a cargo at Bar* 
bary, was, on her return to London , cast away by tempest 
near Dover-, and the- goods were saved# the merchant re- 
fused to pay the freight, because the ship did not arrive in 
the river Thames, according to the words of the charter- 
party : " Herein,” says the author, “ the owner was much 
“ wronged, for the money is due monthly, and the place 
“ was named only to signify the time when the money 
“ was due to bo paid but he does not infonniis whether 
the question was ever brought before a court of justice, or 
whether or no the merchant finally paid any part of the 
freighted). His opinion, however, is confirmed by the fol- 
lowing case.' 

12. b. The ship Lord Duncan was let to freight for twelve 
calendar months certain, from the 24th Sept. 1806, and 
from thence for audit longer period, if any, as the mer- 
chants should detain her ; the ship to be under their entire 
control, so far as related to all orders for sailing, destination 
and delay. The merchants covenanted to pay for the hire 
and service of the ship for the twelve mouths, and such 
longer time as they should keep her, the freight and rate 
following; viz. twenty-four shillings per calendar month 
per ton, being 1,1 19/. 1 2 s. per month, commencing from 
the before-mentioned day, and ending when the ship should 
be returned to ike river Thames, and thereby the freighter:, 
be declared to be discharged ; it being understood that they 
should not be at liberty to -discharge the ship at any other 
place hut within the port of London : the freight to be paid 
in the proportions, and at the periods following; viz. two 
months at the exeeuihm of the charter-party ; two months 
more at the end of six calendar months from the said 24th 
ol September; two months more at the end often calendar 
months ; two months more at the end of fourteen calendar 
months, should the ship be so long employed ; and in like 
manner two months more at the end of every succeeding 

two 
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two calendar months until the ship should be discharged, 
and immediately upon such discharge thf balance to he paid. 
The ship was takfn into the employ of the merchants, and 
between ten and twelve months front the said 24th of Sep- 
tember was destroyed at Saint Domingo by an accidental 
fire. The merchants contended that the right to the por- 
tions of freight deluded upon the safety of the ship afr the 
particular times nt which they were made payable, so that 
the loss outlie ship at the time before-mentioned confined 
the claim gf the owner to six months, for which period he 
had been paid. But the Court of King’s Bench decided 
that the times fixed for the actual payment were to be 
considered only as postponing for the merchant’s conve- 
nience, the actual payment of sums then due, to u future 
period ; nut us creating a contingency whether they should 
ever be paid at all ; and that each mouth's freight, was 
earned and became completely due at the end of each 
month, the actual payment only being postponed (e). 
The distinctions between this case and that of Smith v. 
Wilson, (which will be mentioned hereafter (f), both m to 
the terms of the contract and the subsequent events, will 
be obvious to the reader, 

13. This rule of maritime law, w hich directs the payment 
of freight according to the portion of the voyage performed 
, pro rata itinerk per act i 9 is open to much observation, and 
to mpny difficulties. I have been aide to collect upon it 
only the following decisions of English courts.’ 

Lutwidge , the owner of a ship called the Wharton > of 
Whitehaven, let his ship by a charter-party to Archilwld 
Grey and others, merchants at Glmam, for a voyage from 
Glastow to Maryland or Virginia, and back from thence 
to Glascow, and was tu receive freight from them for the 
homeward cargo only, at the rate of 8/. 1 2 s. per ton of 
tobacco, computing four hogsheads to the ton ; one half 

> ■ . , . to 

(e) Havelock v. Gedda and others, (/*) See the last section of this 
10 Eafct, 555. See before chap. 1. chapter, 
of thit> part sect, U. th page 190. 
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to be paid immediaiely after the ship’* discharge at Ghta~ 
vow, anil the other half within six months after suchdis* 
cltarge. The ship sailed to Virginia, aftd there delivered 
her outward cargo* Attcf took on board from the merchant’s 
factor a cargo of tobacco consisting of 199 hogsheads, part 
of which was their property, the residue belonged toother 
persons, and Was put oh board by *be factor to complete 
tl*e lading, in pnr$uance of directions given to him for that' 
purposely his' principals', in case, the outward cargo 
should not enable him tOvpurehase a full lading on their 
account, Cr<y & Co. insured their part of the cargo with 
persons living at Bristol, the other part was not insured. 
Oh the return homeward, the ship was unfortunately ca*t 
away at ' You oh all in Ireland, which is within u very short 
distance of Ghtfcma. anti part of the cargo, to the amount 
of hogsheads w as savt d by the assistance of the officers 
of the customs at You o ha//, and deposited tri the Custom- 
house there , Lulvnihje the owner, as soon as he knew of 
the misfortune, informed Grey & Co. of it, and told them 
he should piovkle another. ship to irauKpurt the tobacco 
which was saved. Grey § Co. abandoned their part of 
the cargo to their insurers, and indorsed over the bills of 
lading to thorn, I.vtrtirfge provided another ship at 1 oag- 
hill, but the insurers took the part of tie* cargo abandoned 
to them* and, conveyed it to Bristol. The agent of (he 
proprietors of the yther part of the cargo was willing to 
have" laded it on board the ship thus provided, if the master 
thereof would sign bills of lading to deliver it at G?a$cou\ 
in conformity with (he original charter-party; but the mas* 
ter refused 10 give such MJsi of lading, or to oblige himself 
to deliver it H G/asaow, offering only to give receipts 
obliging himself to deliver it in Great Britain. And the 
agent suspecting that he meant to take it to Whi/chawn, 
arid not to G la stow, refund to deliver it to him upon those 
terms, and sent it by another vessel to Gloscow, where 
several hogsheads were found so much damaged, that they 
were hot entered at the thtstothrhcusc, but burned at the 
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king a scales there, hutwidge brought, un action against 
Grey # othew, fur his freight according to the charter 
party, in thm Court of Admiralty in HeotlnwL On their 
part it was insisted, that the contract of affreightment was 
dissolved by the shipwreck, and that there -remained only 
a demand in equity for freight ; that the demand cadW 
not be made against them , who had not taken tlie goods 
into their possession, but must be made, for .part against, 
the insurers^, Bristol, and f^r the residue against the pro- 
prietors of that residue ; that this demand could only be 
in proportion to the value of the goods saved, after deduc- 
tion of salvage and charges ; and that at all events it could 
only be for the pro portion, of the voyage to ) mug hall, be- 
cause the master of the sli,ip refused to sign bills of Jading, 
and engage to deliver the tobacco at Gtascow* The Judge 
of the Court of Admiralty decreed, that the foil freight 
was due from (he if $ Co . for the part of the cargo saved, 
but none for the part lost, autl that the full height was 
due, although the goods /were not earned to Ghacow, be- 
cause Lnticidge had another ship ready to transport them , 
thither, and there was no occasion for any new bills of 
lading, while the former bilk . of lading subsisted* Fiom , 
this judgment, Grey & Co. appealed to the Lords of Ses- 
sion in IScotland, who by their interlocutor decreed, •* That 
“ the contract of affreightment was dissolved by the total 
44 loss of the ship, albeit some of the shipwreck goods were, . 
‘ f saved out of the shipwreck ; and found, that the freighters,. . 

indorsing the bilk of lading to the insurers, did nut r 
“ subject the freighters to any freight for the goods ivco- 
* 4 veved by the insurers, but found, the merchants liable to t 
" the. freight pro rata itimrh of such of the goods .Were , 
u brought io^GUi&cmot s .np^ith^ttoding some of the Jq- 
bacco was found damnified, apd burned there/" .'This 
decree or interlocutor was, upon the petition, qf Lufxonlge,' 
reviewed by the Lords of Session, but affirmed by them. 
Hereupon Latwidg# appealed to the highest tribunal of tlie 
country, the British Uv/tsc of Bords tho Jlouse of L>rds 

' x 3 - ** Reversed 1 
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" Reversed the decree or interlocutor of the lords of 
u Session, complained of by the appellant, and the affirm* 

** ance of thal interlocutor ; and s declared, that the re- 
#f spondenls, Grey ft others , were liable for the full freight 
49 of such of the goods as were given up to the insurers, 
u and for the freight pro rata ithieris of such of the goods 
" as were brought to Glascow, notwithstanding some of 
u the tobacco were found damnified and burned there ”(g). 

14. The next case on this subject was decided in the 
Court of King’s Bench, and occurred soon aftetf Lord Mans- 
Jicld presided in that Court. The cause had been tried be- 
fore his lordship in the country, and he appears to have paid 
peculiar attention to the decision. f< 1 was desirous/’ said 
his Lordship, w to have the point reserved for the opinion 
u of the Court, in order to settle it more deliberately, so- 
“ lemnly and notoriously ; as it is of so extensive a nature, 
M and especially as the maritime law is not the law of a 
u „ particular country, but the general law of nations : non 
u erit alia lex Romeo, alia Athenis ; alia nunc, alia posthac; 
u sed et apud ornnes gectes et omni tempore nna oadoznqne 
“ lex obtinebii.” The facts of the case were these : Lyde 
shipped a cargo of 1,501 quintals of fish at Newfoundland, 
on board the ship Sarah, belonging to Lake A others , to be 
carried to Lisbon: the freight was to be at the rate of lu:o 
shillings per quintal. The price of the cargo at Newfound- 
land was ten shillings and sis pence per quintal. Luke ft others 
also had on board a quantity of fish, their own property. 
The. ship set sail on the a 7th November 1756, and having 
proceeded seventeen days on her voyage, was taken on the 
14th of Decernin')-, by u French ship, within four days sail of 
Lisbon, but retaken on the J 7th of December by an English 

privateer, 

($) Littwidga $ another v. Guy will be found in the printed J our- 
$ of fun, determined in tho Bouse nuis of the year/p, 350. The case 
of I*.rd», 23 Febmaiy 1733. , The in cited in the case of Luke\. Lyde, 
amount here given is taken from both at the bar ard b> Lord ]\ians~ 
the printed cases delivered by both field, who was one of the counsel 
’ parties to the Ilou*c of Lords, The for the appellants. 
judglUHit of ilic House of Lords 
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privateer, and brought on the 29th into the port of 
Siddeford, in l)evj onsAjrc. The French ship took out the 
master and all the crew, except one man and a boy. Lydc 
took his goods of the recaptors , uud paid jive shillings per 
quintal salvage, the value of the fish being then estimated 
at ten shillings per quintal. . The fish could not be sold at 
all at Hiddeford , nor at any other port in England , for more 
than ten shillings per quintal, clear of charges and, expences ; 
and it was supposed by every person that the fish would be 
disposed of to the greatest advantage at Bilboa, in Spain, 
to which place Iyde sent it without delay; but it fetched 
there only jive shillings and sixpence per quintal, clear of 
freight and expences, being little more than one-third of 
the prime cost and salvage. The freight from Hiddeford to 
Lisbon v'tis higher than from Newfoundland to Lisbon. The 
ow ners. Lake S; others, abandoned the ship to their insurers, 
and never offered to convey the goods to Lisbon, nor were 
ever required to do so by Lifde, the merchant. In an action 
brought by the owners, Luke 2$ others* for freight, the Court 
decided, that they should recover freight, as for half the 
quantity of the cargo shipped, considering the other half 
to be absolutely lost- by the expence of salvage, and in the 
proportion of seventeen days, during which the ship hud 
proceeded on the voyage, to twenty-one days, within which 
the voyage would have, been completed, if the capture had 
not happened, that is 60/. 146. being \\ of 75/. the half of 
150L And Lord Mawjield said, “ If a freighted ship be- 
" comes accidentally disabled on its voyage, without the 
“ fault of the master, the master has his option of two 
ttf things : either to refit it, (if that can be done within con- 
vonient time,) or to hire another ship to carry the goods 
“ to the port of delivery. If the merchant disagrees to this, 
“ and will not let him do $0, the master will f>e entitled to 
•* the whole freight of the full voyage ; uud so it was do- 
" termined in the House of Lords, in the case of. Lutwidgc 
“ it Howv. Xirey el aL As to the value of the goods, it is 
u nothing to the master of the ship, whether the goods arc 

x 4 spoiled 
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41 spoiled nr snot, provided the freight® takes them ; it is 
“ .enough if the master has carried them ; for by doing so, 
“ he has earned his freight ; and the merchant shall be 
obliged to take all that.are suved, or none; he shalL not 
" take some and abandon the rest, and so pick and choose 
“ what he likes, taking that which is not damaged, and 
“ leaving that which is spoiled or damaged.. If he aban- 
'• don all, he is excused freight ; and he may abandon all, 
44 though they are not. all lost. (1 call .the freighter the 
“ merchant, and the other the master, for the clearer dis- 
i 4 tinction.) Uow, here is a capture without any fault of 
44 the master, and then a recapture ; the merchant does not 
", abandon, bid takes the goods , and does not require the master 
“ to (any them to Lisbon; the port of delivery . Indeed, the 
“ master could not carry them in the same ship, for it was 
“ disabled, and was itself abandoned to the insurers of it ; 
4i and he would not desire to find another, because tbe 
** freight was higher from Biddeford to Lisbon, than from 
“ Newfoundland to Lisbon. There can be no doubt but 
" that some freight, is due ; for the goods were not abandon- 
“ cd by the freighter, but rewived by him of the recaptor. 

The question will be, what freight ? The answer is, a 
“ rateable freight ; j. e. pro rata itinera,” 

** If tire master has his election to provide another ship 
“ lo Carry the goods to the port of delivery, and the mer- 
“ chant does pot even desire him to- do so, the master is still 
44 entitled, to a proportion, pro rata, of the, former part of, 
“ tbe voyage. I take the proportion of the salvage here, 

“ to be half of the w hole, cargo upon the slate of the case, • 
“ as here .agreed upon. And it is reasonable that tbe half 
“ here paid to the re-captor should be considered a? lost. 

“ For the re-captor, was not obliged to agree to a valuation, 

“ hut he might have had the goods actually sold, if he had 
“ so pleased, and taken half the produce, and therefore tho 
half of them are as much lost as if they remained in the 
“ enemy’s hands. Bo that half of the goods must be con- 
“ sidered as lost, and half as saved. Here the master had 

“ come 
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" come seventeen days of his voyage, and was within/our 
" days of the destined port when the accident happened. 
" Therefore, he ought to be paid his freight for parts of 
'* the full voyage, for that half of the cargo which was 
" saved.” His Lordship then proceeds to cite most of the 
authorities that I have already quoted On this subject, and 
concludes thus : “ It is quite immaterial what the merchant 
** made of the goods afterwards, for the master hath ho- 
“ thing at all to do with the goodness or badness of the 
“ market i nor indeed can that be properly known, till 
•* after the freight is paid ; for the master is not bound to 
" deliver the goods till after be is paid bis freight. No 
“ sort of notice was taken of that matter in the case of 
“ liUtwidge £)• How v. Grey, in ' the House of Lords ; and 
“ yet thorn the tobacoo was damaged, very greatly, even 
so much, that a great part of it was burnt at the scales 
“ at Glascosp" ( h .) • 

lfi. In a subsequent, case, a ship sailed with goods from 
Nevis for Bristol, but on the voyage was taken and carried 
into France, and condemned' there. On appeal the sen- 
tence of condemnation was reversed, and restitution 
awarded, but before that time tlie ship and cargo was sold. 
The merchants received the price of the goods, and paid 
freight to the master pro rata Hindis .- and, having caused 
(he goods to he insured before the commencement of thfe 
voyage, brought an action against dm insurers to recover 
from them the freight so paid to the master. The Court 
held that this payment could not be recovered upon this 
insurance. But Lord Mansfield said, “ As between the 
“ owners of the ship and cargo in c;ise pf a total loss no 
“ freight ‘is due, but as between .them no loss is total, 

" where part of the property in saved; and the merchant 
“ takes it to his own use. In. this ease the value, of the ' 
“ goods was restored in money, -which is the same as the 
• ' • ’ ■ "goods, 

, » , ( • . ’ * * •* ; , t i * • 

( h ) Lukv$ motk r V. lyde, 2 Burr, 882. %i\d i Black. Kcp. 190. 
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** -goods, and therefore freight was certainly due pro raid 
“ itineris > (if ** 

.* So where a ship under a neutral flag, and with neutral 
. papers, was in time of War diiveninto a British port by 
stress of weather, and seized together with the cargo, and 
libelled in the Court of Admiralty for condemnation, on 
account of various circumstances, which led, to a suspicion 
that both ship and cargo were the real property of the 
enemy ; and the neutrality of the cargo being proved before 
proof of the neutrality of the ship arrived, tire, cargo was 
restored dumg the detention of the ship, and part thereof 
was sent in other vessels to the place of destination, and 
the residue conveyed to London : The present Judge of 
the Court of Admiralty, after having decreed the restora- 
tion of the ship, decreed also that the merchants should 
pay freight for their goods for the portion of the voyage 
performed ( kf t 

15. b. On the other hand, in the case of a Swedish ship, 
which, being chartered to go lroiu Plymouth to Jtafhtou\ 
(a very small distance), there to take a cargo of pilchards 
for Venice r sailed to Jiadstow, and took in the caigo, and 
proceeded a few days on the voyage j but meeting with 
bad weather and becoming leaky, returned to Falmouth, 
and was there stopped by a 11 embargo imposed on (he ves- 
sels of Sweden, in consequence whereof the cargo was 
taken out and restored to the merchants, who were British 
subjects ; the learned Judge of the Court of Admiralty 
decreed no freight was due ; but held that if any expences 
had been incurred by the slop on account of the cargo, 
they must be paid (If 

16. Neither of the author* by whom the preceding case 
of Luke v, Lyde is reported, have mentioned the form of 
action adopted by the plaintiff Luke to enforce his demand. 

In 

(i) Bail h. tv Mdudiglimd, Park, 1 (l) The Isabella Jac6bika> 

, chap. 2. p. 70, j Sottfrgrcn, 4 Eob. A 11 . 77. 

(k) Tho.t , oi*e?MjA&£K, Mcning, * 

1 Eob* A. E. 'i&9. 
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In a case since decided in the Court of Kings Bench, it 
was understood to have been an action for freight for the 
carriage of goods generally, and not an action founded on 
the original contract for the conveyance of the goods from 
Newfoundland to Lisbon. And so it really was (m). The 
case, to which I at present allude, is that of Cook v. Jen * 
ftinga (n), which was an action of covenant on a charter-party 
of affreightment dated ad August 1796, by which the 
plaint iff, let his ship the* Resolution to the defendant, to 
freight from Liverpool to Wy burgh, and back to Liverpool , 
and agreed that the master should take on board a cargo 
of salt for Wy burgh, and after delivering the same there, 
should take on board a cargo of deals ; in consideration 
of which the defendant agreed to pay to the plaintiff, 
“ in full for the freight and him of the ship for the said 
“ voyage, at and after the rate of 7 L per standard hun- 
dred for deals delivered at Liverpool, 6 ic. the freight to 
be paid one-fourth in cash at her arrival, and the re- 
u mainder by an acceptance on London at four months 
64 date.” The plaintiff in support of his action alleged, 
that the whip, after carrying the cargo of salt to Wy burgh, 
took on board there a cargo of deals. Sec. and proceeded 
on her voyage for and towards Liverpool, &r. ; and whilst 
the ship was so proceeding, and after she had performed 
a great part of her voyage, but before her arrival at Liver - 
pool, the ship was, by the force and violence of the winds 
and waves, wrecked and cast upon the shore, and, thereby 
became incapable of proceeding any further on the voyage, 
by reason whereof it became necessary to put the cargo of 
deals on shore for the preservation thereof, ** -which said 
" cargo so unladed the defendant accepted and* received 

into 

f m) I have examined the record, (n) Cook v. Jennings, 7 Term, 

and fand it be an. The issue is of Rep. K. B. 381* The case came 
Trinity Team, 3a & 33 (jco. 2 before the Court on a demurrer to 
JR oil, 379. The declaration is for the plea, which allied tot no part 
the freight of goods carried in the of the deals was delivered at Ijner- 
plaintilf h ship by sea, without men- pool according to the charter-party. 
t tioning from or to whut place. 
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“ into Ms hands and possession, and sold and disposed of 
“ the same to his own use, whereby he became liable %& 
"'pay to (be plaintiff a proportionable pari of the said 
“ freight and hire of the ship for the carriage of the said 
" cargo of deals, for s*uch part of the voyage from Wyburgh 
“ to Liverpool as the ship performed which prOportibn- 
nblo part amounted t'o the sum of 800 1 . ; aud for the reco- 
very of that sum the action was brought. 

These facts were admitted to be true, and it, was ad- 
mitted that no part of the cargo was conveyed to Liverpool. 
The plaintiff did not pretend that he had offered to convey 
the deals thither, uor did the defendant assert that he hnd 
required him to do so. The Court of King’s Bench de- 
cided that the plaintiff could recover nothing in the pre- 
sent action. Lord Kctipon said, ** W e are called upon to 
“ decide in this action according to the rules of law, oh 
" a contract between these parties, which was made in 
“ the most solemn manner by a deed under seal ; though 
“ indeed I do not know that it would have made any dif- 
" ference, if the question had arisen on a precise formal 
“ contract not under seal. By the terms of this agree- 
“ ment the defendant engaged to pay so much on delivery 
" of the goods at Liverpool, one-fourth in cash on her 
“ arrival, and the remainder toy an acceptance at four 
“ months : but . the goods never arrived : then at what 
“ time were those lulls to toe dated ? We do hot sit hereto 
“ make, tout to enforce contracts * and tlie question put to 
“ us is, whether' the freight is to bo paid under this cou- 
“ tract, though the ship never arrived, but was' lost before 
" her -arrival at Liverfml ? upon which I cannot bring nty 
“ mind to doubt. The case of Invite v. Lydc is Very dis- 
“ tihguishahle from the present, that being the case of 
" a general assumpsit for the freight of gdods ; in winch 
" Lord Mumfietd states the' marine law on this subject. 

", But what lias the case" of ah implied cotttriaet to with' 
air express contract? Lord Coke says, eipre&sum fdtii t 
** cessare taciturn. Here the parties are bound toy a precise 

“ agreement. * 
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*' agreement. Then it is suggested, that we .ought not to . 
** give effect to this contract, because it is unreasonable : 
“ but we are ,to decide according to the contract of the 
“ parties ; and the law says, that if A, covenant to enfeoff 
** , B. A. is not released from, his covenant, though B, will 
“ not accept livery of seizin, unless the act be frustrated 
“ by tbc act of tbc covenantee. It is not necessary now 
” to determine whether or not the plaintiff might not; have 
“ brought an action of .assumpsit; it will be time enough 
“ to decide that case, whenever the question arises. But 
“ here the question is, whether or not he can enforce pay- 
“ rnent of the money under this contract, not having oar- 
“ lied the goods to Liverpool,' and the defendant having 
“ only undertaken to pay on their delivery at Liverpool ; 

in answer to tins action the defendant has a right to say, 

“ non hue in Jrcdera veil i” 

The other . fudges concurred’ in the same opinion ; Mi.' 
Justice Grose cited the case of Bright v. Coupee, as a direct 
authority against the plaintiff. 

Mr. Justice Lawrence said : " I agree with tire plaintiff's 
“ counsel, that whether the contract be by parol or under 
“ seal, the operation of the law on it is equally the same, 

“ When a ship is driver? on shore, it is the duty of the 
" master either to repair his ship, or to procure another ; 

“ and having performed the voyage, he is then.entit.led to 
“ his freight: but he is not entitled to the whole, freight, 

“ unless hi? perform the whole voyage, except in cases 
*' where the owner of tbc goods prevents him; vor is he 
“ entitled pro rata unless under a new agreement. Perhaps 
“ the subsequent receipt, of these goods by the defendant 
“ might have been evidence of a new contract, between 
" the parties : but. here, the. plaintiff has resorted to the 
“ original, agreement, under which the defendant only eu- 
“ gaged to pay iu the event of the ship’s arrival at Liver-, 

“ pool. That event has not happened, and therefore tl?e 
“ plaintiff cannot recover in tins form of action.” I pre- 
sume 
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mm. the learned Judge, in thus speaking of the duty of 
the master, must be understood to have expressed himself 
with a view to the master’s claim of his whole freight. 

16. b* The next case upon this subject was m action 
brought for the recovery of height or passage money 
against a person, who had embarked with his family and 
luggage in a ship bound from Demcrara to Flashing, at a 
stipulated price for the voyage. The ship was taken by 
a British cruizer at the entrance of the channel, and was 
brought into Plymouth, and libelled in the Court of Admi- 
ralty as prize. The defendant and his family were *et nt 
liberty at Plymouth, and the luggage restored. The ease 
of Luke v. Lytle was cited in support of the master’s claim. 
The action was brought pending the proceedings in the 
Court of Admiralty, and upon that ground was decided 
against the master, because possibly the Court of Admiralty 
might order the defendant to pay to the caploxs; but the 
observations made by Mr. Justice Lc Blanc upon l he sub- 
ject now under consideration deserve great attention. “ It 
“ is not necessary,” <said the learned Judge, " to give any 
opinion upon the case of Luke v. Lytle, for as this case 
" now stands, the plaintiff cannot at any rate recover in 
** this action. Supposing tins were a case for fhe freight 
“ of goods only, which have been stopped in the course 
u of their voyage and carried to another place, then by 
, u assimilating it to the case of Luke v. Lytle, the plaintiff 
u contends that he is entitled to recover pro raid for the 
freight, not on the ground of the original contract, bul 
“ by reference to the marine law, on which the Courts have 
" shaped a course to recover for a benefit to the defendant, 
" which made part of the original contract. That was the 
■" looting bn which the case of Luke v. Lyde was put; 
u that though the master could not recover on the original 
" contract, which was not performed ; yet that he might 
" recover on an implied assumpsit for a benefit already 
u conferred on the defendant ; which in that case was ini- 
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plied from the acceptance of the goods by the defendant 
“ at the port into which they were carried” (a). 

17. The case of Bright v, Cowper(p), cited by Mr. Jush 
tice Gw, happened m the time of James the First, at a 
period, when mercantile causes or contracts had, very sel- 
dom occupied the attention of English Courts of Justice. 
The report of it is in the following words : u Action of co* 
u venant brought upon a covenant made by the merchant 
u with a master of a ship, videlicet, that if he would bring t 
u his freight to such a port, then he would pay him such 
“ a sum, and shews that part of the gouds were taken 
H away by pirates, and that the residue of the goods were 
“ brought to the place appointed, and there unladed, and 
“ that the merchant hath not paid, and so the covenant 
“ broken ; and the question was* whether the merchant 
u should pay the money agreed for, since all the raerchan- 
“ dizes were not brought to the place appointed 'i and the 
4t Court was of opinion, that he ought not to pay the money y 
“ because the agreement was not by him performed/' 
Upon reading this report it is not quite clear what was the 
real question before the Court ; but it seems that the plain- 
tiff claimed his whole freight, to which it might very pro- 
perly be decided that he was not entitled, as he had not 
performed the whole contract ; if he claimed a part only of 
the freight, and was held hy the Court not to be entitled to 
auy thing, it may be, that by the particular terms of the 
contract, the payment of freight was made to depend upon 
the delivery of the entire cargo. Malloy, immediately after 
the citation of this case, adds the foliowing observation : 

“ But by the Civil Law this is vis major , or casus Jbrtmtus, 
“ there being no default in the master or his mariners, and 
u the same is a danger or peril of the sea, which if not in 
44 naval agreements expressed, yet is natural !y implied : 

* for most certain had those goods, which the pirates car- 
“ ried away, in stress of weather, navis levandte causa been 

u thrown 

(0) Mat lay v. Backer, 5 Eubt, 3 it?- (p) 1 Browniow, %u 
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#< thrown overboard, the same would not have . made a dis- 
41 ability as to the receipt of the smu agreed on ; lor by 
H both the common law and the law marine, the act of 
* God, or that of an enefay, shall no ways work a wrong 
u in actions private” 

17. /;. Upon a review of these cases it will appear, that 
considering the subject with regard to the proceedings in 
the Courts of , Common Law of Engbumi t the rigid to freight 
pro rata ilincrh must arise out of some new contract be- 
tween the master and the merchant, either expressly made 
by them, or to be inferred from their conduct. The right 
cannot possibly exist when the original contract Iras been 
performed, for then the master has another ami more bene- 
ficial claim. Where an inference is to be drawn from the 
conduct of the parties, the rule of the maritime law will 
probably have great weight . Hut admitting this, still its 
true imjxirt and meaning may be questionable. In the 
case of Luke v. Li/ik il appears to have been adopted by 
Lord Mansfield ad in cram; to /have been treated rather as 
a positive .rule, laid down to prevent questions and discus- 
sions, than as a general principle of jurisprudence to bo 
moulded and modified according to the circumstances of 
each particular case, that may fall within its operation. 
For it is obvious that the rule was there considered bv his 
Lordship as a rule of space or tune, ami that the portion 
of the voyage performed was in his judgment the portion 
of sea that the ship had traversed, or the portion of time 
that had been expended in the voyage, compared vnth what 
might be required for its completion. Perhaps the m$u 
sure of time was considered to furnish the measure of 
space, as distance is sometimes computed by the number, 
of days journey. lint it is obvious that such a mode 
Off computation is vgry imperfect in its application to a 

journey 

(q) Molloy, hook rh. 4 . sect. 7. freight, bin as the decision turned 
Thesis a casein a Moure, 397. wholly on th.e construction ufapay- 
uid8 Taunt 354. in which a quts- titular agreement, it 1ms not been 
iron was. raked reacting ptv rati noticed in this Treatise. 
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journey by sea, in which the advance depends so much upon 
the state of the dements. It is obvious also, that considered 
with reference to the interest of the merchant, the measure 
of time or space cannot reasonably be admitted as a general 
rule ; for if a ship arrive within one day’s sail of the place 
of destination, ami be driven or carried back from thence 
to the place of lading, the merchant cannot possibly be be- 
nefited by this ineffectual advance. If the ship put into a 
port short of the place of 'destination, the benefit of the 
merchant depend ^pon contingencies upon the 

opportunity of sale tbf r« , and tfik* nmans of faith or trans- 
port, In the case of Lviu: v ia/di the carriage of goods 
from the port, to which the ship was taken* to Ihe place of 
destination, was higher than iron* the port of hiding to that 
place. The nib* was mamP*«ily considered as applicable 
to the labour bestowed by Hn* master, and not to the bene- 
fit recciud by the merchant \ to the service j»erfonncd ; 
and not to the aih milage derived from it* performance 
Whether the rule, so interpreted, be conformable to the 
principles of justice or equity may woll be questioned. The 
meaning anti mt« rptehition of the rule became the .subject 
of discussion in the Court of King’* Reach in a more re- 
cent case, which 1 t-halimm* mention, but under circum- 
stances which did red, lead to a decision on this point, 

1 7. c. The ship } u/.vig Nicholas was chartered for a 
voyage from Falmouth to Honduras, to fetch a cargo of ma- 
hogany and other wood from thence to London : the freight 
to bo calculated upon the quantity of wood, and to bo paid, 
one-third upon a right and true delivery of the cargo, and 
two-thirds by a bill at three months date front such deli- 
very, The adventure purred highly unfortunate. The ship 
took in her cargo, but encountered a storm, which com- 
pelled her to put into Savannah, in GVrgwi, to repair: and 
a part of the cargo was there sold to defray the expence. 
She mailed again from Savannah , but w as taken by a Flinch 
privateer, and carried towards Guadaloupe ; she w r as retaken 
near that island by a British sh op of war, and sent to 
- V / St. hiti's^ 
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St. KittX and was there driven ashore !>y a hurricane, and 
wrecked. The remainder of the cargo was saved, and was 
afterwards sold at the instance of the master, without com- 
munication with the merchant, and the proceeds were re- 
mitted to the owner of the ship. The merchant sued the 
owner for the recovery of this money : the owner insisted 
that he was entitled to retain the whole or some pan in re- 
spect of freight. The master had acted to the best of his 
judgment, but the sale was held unwarrantable (r). The 
form of the action was .$|4ch as to admit of the owner’s 
61 aim „ if it could be substantiated : and in argument before 
the Court, it w as questioned, whether any freight was pay- 
able in respect of the goods sold at St. hitt’s ; and if any, 
then, whether such freight were to be calculated on the 
portion of the voyage performed in point of time or distance, 
or only on the proportionate diminution of expence bt tween 
the rate of freight from St. k*tt\< to Lomftm, and from 
Honduras to London ; and whether the freight should be 
allowed on the quantity of the goods >ohl, or in the propor- 
tion which the clear produce of the sale bon*, either to the 
prime cost, or to the value in Loudon . Hut the Court Ik- 
ing of opinion that the owner was not entitled in tins case 
to any freight pro raid, the questions as to the mode* of 
computation leniained undecided. The distinction between 
one of the principal facts of this case, ami of the case of 
BaiHie v. Mondial in nt , winch I have before mentioned, js 
obvious ($). In this case the sale o r the goods took place 
at the unauthoiiml instance of the master of the ship, in 
the other it took place under the authority of a Court of 
Pme, by whose acts tin? iina) transport of the goods to the 
place of destination had been V v>' vented. And in deliver- 
ing the judgment of the Court in the present case, Lord, 
BUrnhorou^h, after commenting very forcibly on this dis- 
tinction, 

( r ) Set* bt-lor* part 1 . cli I. sect, j (&) Set; before seel. 15. of this 
2 & 3. page 3 10 l l,aml chap. 3.0! | chaplet, page 3 13. 
this part. sect. t>. ft pat/0241 | 
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imction, proceeded as follows : ? The principles which ap- 
" pear to govern the present action are these ; the slop 
owners undertake that they will carry the goods to the 
cc place of destination, unless prevented by the dangers of 
u the seas, or other unavoidable casualties; and the 
“ freighter undertakes that if the goods be. delivered at 
" the place of their destination, he will pay the stipulated 
* freight. : but it was only iu that event, viz. of their deli- 
very at the place of destination, that he, the freighter, 

4 engage,* to pay any thing. If the ship be disabled from 
“ completing tier voyage, the ship-owner may still entitle 
” huu<clf to the whole, fre ight, by forwarding the goods by 
“ some other means to the place' of destination ; but he has 
w no right to any freight if they be not, so forwarded, unless 
“ the forwarding thorn be dispensed with, or unless there be 
'* new bargain upon this subject. If the ship-owner 
will not forward them, the freighter is entitled + o them 
“ without paying anything. One party, tnerefme, if he 
“ forward them, or be prevented or discharged from so 
“ doing, is entitled tv) his whole freight; and the other, if 
f then' Ik a refusal to forward them, is entitled to have 
'* them without paying any freight at alb The general 
" property in the good* is in the freighter; the ship-owner 
“ has no right to withhold the possession from him, uii- 
less he has either earned bis freight, ov is going on to 
M earrt it. If no freight be earned, and he decline proceed - 
*' ing to earn any, the freighter has a right to the possca- 
u wion. The captain’s conduct in obtaining an order for 
selling the goods, and selling them accordingly, which 
w was unnecessary, and which disabled him from forward- 
44 ing the goods, was in effect declining to proceed to cam 
" any freight, and therefore entitled the plaint iffto the en 
tire produce of his goods, without any allowance for 
** freight” (t). 

17. d In this case of lluntn v. Prinscp, it will be 

observed 

(/) Jhnter\ J’ttnsrp, io&*t, 37U 
Y 



JW4 PART 111 . CHAP. VU. 

observed that the act of the master had deprived the mer- 
chant of his election to accept the goods at the place of the 
disaster* or require them to be carried to the port of desti- 
nation, and that there was nothing in the conduct of the 
merchant, from which a new contract could- be inferred. 
In the case, which l am now about to mention, the con- 
duct of the merchant excluded the presumption of a new 
contract. The ship Mayflower was, chartered at Hull t<? 
proceed froaj. thence to Shields for a cargo of coals, und 
hail therewith to Lisbon with the first convoy ; the freight 
at the rate of 20 1 . per keel of coals to be paid on the right 
delivery of the cargo. The ship took in hor cargo and 
sailed to Portsmouth ^ where she joined convoy, and sailed 
therewith to Lymington, where they were detained some 
time by contrary w inds ; at last the sailing instructions, 
which the master bad received from the commodore, were 
recalled; and the ship returned to Spit head, the ports of 
Portugal being shut against British ships by the Portu- 
guese government. The French soon afterwards took pos- 
session of Portugal , and continued to occupy it until the 
present action was brought. At the expiration of about 
two months from the ship’s return to Spit head , the master 
formally required the merchants to land the coals, and gate 
them notice that unless ibis was clone, he would land ami 
warehouse -them at their expence and risk, and that he re- 
served to himself the right of proceeding at law fur freight, 
demurrage, &e. The merchants replied, 4 ‘ Jf you laud 
“ the epaWs, you will take the consequence ; we do not 
“ consent, if we are to be called upon for freight and ex> 
peaces.” The cargo remained on board the ship nearly 
two months more, and was thou landed by the master after 
another notice, to which it does not appear that any answer 
was returned. The coals were. afterwards sold by consent 
of both parties without prejudice on either side, and pro-, 
duced a clear profit of 16b L 185. cm the prime cost, after 
payment of the expence of unloading, landing, and ware- 
housing. The master sued the merchant for a compen- 
sation. 
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Ration, for the portion of the voyage performed, and for 
the detention of the ship. The action was in the same 
form as in the case of Luke v. Lyde, which was cited in 
support of the master's claim ; but Lord Ettenborough said, 
" That was upon the grbund of there having' been an ac- 
* ceptance of the cargo by the owner in the course of the 
'• voyage, which shewed his -election to receive his goods 
u at that place, instead of having them sent on to the place 
u of their, original destination: but the acceptance of the 
“ goods Wok the very substance of the ncio implied contract in 
“ Luke v. Lydi\ But here there has been no agreement to 
* 4 accept the goods ; but they were landed and sold with- 
u out prejudice to either party. The case of Luke v. Lydc 
'* has been often pressed beyond its fair bearing, but the 
' 4 true sense of h has been explained by my brother Law- 
0 rcnce, in Cook v. Jennings (u), and my brother Lc Blanc 
" iu Malloy v. Backer (x). Then what does this case amount 
w to ? The parties have entered into a special contract, by 
which freight is made payable in one event only, that of 
" a right delivery of the cargo according to the terms of 
" the contract ; and that event has dot taken place; there 
“ has been no such delivery : ami consequently the plain- 
" tiff is not entitled to recover: he should have provided iu 
* 4 his contract for the emergency which has arisen” (y). 

1 7 . e. Again. The A merivati ship \eptune was chartered 
for a voyage from Sandy Hook to Charlestown to take in 
a cargo, and from thence to Tmmngm y Amsterdam or Hot* 
Uriam, there to deliver the cargo to the merchant or his 
agents, with a proviso, that if advice should be received at 
Charleston*** before the departure of the ship from that 
place, that the blockade had been taken off the river E/fcc, 
the merchant should be at liberty to send her to* Hamburgh 
direct, in lieu of tire other ports. Under thi^ charter-party 
the ship took in a cargo of sugar and rice at Charleston™ 

'in 

(u) 5 >ee before, page 317, | (y) Uddurd v*Lcmt another, 

( r) See before, page 31U. { 10 Bast, 536, 
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in August 1807, consigned by the bills of lading to Mmrs* 
li. Owning cv (’ 0. oi Hamburgh to be delivered to them at 
Tonnhigcn , (or in aise the blockade of the Elbe was taken 
olf, to proceed on to Hamburgh direct) on payment of 
freight pursuant to the chart ei -party, In sailing up the 
Channel the muster received information of the British 
order* in Council issued in November 3807, directing the 
capture and condemnation of vessels trading to [daces at 
war with (heat Britain, or from which the British flag 
was excluded; but further directing that all vessels, which 
should arrive at any port in the United Kingdom in con- 
sequence of information of this regulation received after 
taking their cargoes on board, should be permitted to pro- 
ceed upon their voyage to their original port of destination, 
if uot previously unlawful Inconsequence of this infor- 
mation the master brought Ins ship to Sheenies-, and cum" 
to Ijvwl u to consult the merchant.*, s uirent* there, The} 
soon pjocured his Majesty's licence for the ship and nug<* 
to proceed 10 Rotterdam or any port in the North Sea; in id 
they urged the muster to proceed to Rotterdam , But the 
master finding that under a French decree the ship and 
cargo might be liable to French confiscation lor having 
touched at an English port* refused to proceed on the 
voyage. And on the one hand the master offered to delh er 
up the cargo on being paid his freight and charges, while 
on the other hand, the agents refused to receive it, ami 
^ insisted that be was bound to complete his voyage accord- 
ing to the charter-party* Altai some time the master 
brought the ship to and there landed the cargo, 

mid again offered tu deliver it on payment of his freight 
and charges: the agents st^l refused, and apprehending 
the master was about to sell the cargo, they applied to the 
Court of Chancery to restrain him from so doing, and to 
compel hitxi to deliver it to them without prejudice to the 
merchant s claim of damages for the non-performance of tin* 
charter-party. The master insisted that he had a lien upon 
the cargo for* freight and charges. The Lord Chancellor 
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granted the injunction, and directed two questioas to be 
tried iu a Court of Law: first, whether the master was 
entitled to any and what mm of money for freight on this 
cargo ; and secondly ' whether he was entitled to any and 
what sum of money by way of compensation for the car- 
nage of the snoods from Charlestown to London. lathe 
mean lime the goods were ordered, to be delivered to the 
agents by consent, without prejudice to the rights of the 
parties. # The questions came on for trial before Lord 
El/enbnrough, who is reported to ha\e expressed himself as 
follows: " it is clear that m this case the plaintiff can 
“ have no claim for freight. Freight could only he earned 
M by performing the terms of the charter-party. Then, is 
** he entitled to any sum by way of compensation for the 
“ carnage of the goods from Charlestown to the port of 
Ijontlnn ‘t Ins light to compensation must arise out of 
** some contract expressed or implied. There is express 
“ confntH set up; and from what can wc imply a promise 
“ to pay for the carriage of the goods to England t They 
<fc are brought hero instead of being conveyed to their port 
“ of declination, and an application being made totho Lord 
** Chancellor to prevent their being tortiously disposed of 
“ byjbe captain, they were taken possession of on behalf 
** of the consignee, without prejudice to the rights of the 
** parties. This L no acceptance of the goods short of the 
44 port, of destination, and no foundation for a promise to 
u pay pro rata diner is. I am therefore of opinion, that&> 
u both issues must be found for the defendant.” This 
was accordingly done; and the direction of the foamed 
Chief Justice was afterwards approved by the Lord Chan- 
cellor (z). 

xy . f\ These cases therefore establish that acceptance of 
the goods is necessary to found an implied contract for the 
payment of freight pro rata ii inerts. In the case of Luke 

v. Lifde 

(x) U%W v. Gronmgy 2 Camp, 466. 

. Y 4 
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v. lyde, the acceptance was the only ground, upon which 
the implication could bo raided, and must have been 
thought a sufficient ground ; for the master had not offered 
to carry forward the goods, nor could have done so without 
hiring another ship, for which he must have paid more 
than the amount of his full freight. Still it may be ques- 
tionable whether acceptance alone shall in all cases, and 
as a general rule, be sufficient to raise such an implication, 
especially if the rateable computation is to be made accord- 
ing to distance or time. To be sure, if the law of England 
has positively established the duty, a promise to discharge 
the duty may be interred in this as in other cases ; but 
still the question will remain, has the law of England so 
established the duty ? In the case of the ship Xeptwie, 
which I have just quoted, the J.ord Chancellor afterwards 
directed the second question to be tiied again in a Court 
of Lav/, and ordered tho merchant to admit that lit- had 
accepted the goods at the poit of London t if it should 
appear that the master could not reasonably have been 
required to proceed on the voyage; considering that if the 
master could not reasonably have been required to proceed, 
the merchant, ought to have accepted the goods, and his 
refusal to accept them was an act against conscience, and 
a proper subject for the jurisdiction of a Court of Equity, 
.which on many occasions places parties in the situation, m 
which they would stand, if that, which ought to have been, 
$hud been actually done. At the second trial, the jury upon 
tho evidence before them were or opinion, that the request 
to proceed to Rotterdam was a reasonable request, it 
appearing that oth^r A meria/n vessels had, under similar 
circumstances, delivered the*- cargoes in safety afc Jiottw- 
flatn at the same ponied of time. The fault therefore fell 
upon the master, the verdict at law passed against him, 
and he was ultimately ordered to pay the costs of the suit 
iu Equity ; and no decision could be made upon the mas- 
ter's right to compensation generally, or upon the particular 

amount 
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amount to which he might be entitled (a). But it is ob- 
servable that the form of the question directed to be tried 
left the right of the master to any compensation open for 
the consideration of the Corirt of Law, -even if it should 
appear that the merchant ought to have accepted* or had 
accepted, the goods. For the jury are not directed in that 
event to Award' a compensation absolutely, but are to try 
in the first place, whether the master was entitled to any 
compensation. It seems probable that the carriage of the 
U'oods from Charlestown to London was a benefit to the 
meichunt, though a less benefit than the carriage of them 
to Rotterdam would have been ( h ). 

1 7. g. The authority of the Court of Admiralty being 
exercised upon tho si tip and cargo in specie , or (which is in 
effect the same thing) upon the proceeds of a sale made 
under its own decrees, is very different trom that of a Court 
of Common Law. The nature of this jurisdictiur, as ap- 
plied to the subject now under consideration, will bo best 
collected from the report of the explanation given of it by 
the learned Judge who now presides in that Court. u In 
M the case of the American snips bound to France or Hoi- 
l * land , which wore brought into the ports of this country 
under the prohibitory law, the full freight was pronounced 
4< to he due where the owners of the cargoes elected to sell 
here ; where they did not elect to sell hero the Court left 
“ it to them to settle the freight with the owners of the 
** ships. The Court considered a voyage from America tc& 
u this country very nearly the same in effect as a voyage 
“ to those contiguous countries to which thofce vessels 
" were originally destined ; in all probability the markets 
" of this country were not less favourable than in the block- 
“ aded ports, and no doubt the sale was effected with 
*< every attention to the interests of the owners of the 
, ** cargo. In those cases the Court gave the master the foil 

“ benefit 

(u) (Hgood \\ thtmmgi 2 Camp. | (b) See the next section, The 

471. aud from the papers in the 1 cargo was sugar anil net, pmici* 
cause. j j>aixy sugar. 
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“ benefit of the fright, not by virtue of hit* contract, be- 
cause, looking at the charter-party in the same point of 
“ view as the Courts of Common Law, it couM not say 
*' that the doliveiy at a port in England was a specific 
“ performance of its terms. But there being no contract 
° which applied to the existing state of facts, the Court 
" found itself under an obligation to discover ♦what was 
" the relative equity between the parties* This Court sits 
" no more than the Courts of Common Law do to make 
** contracts between parties ; but as a Court exercising an 
“ equitable jurisdiction, it < onsiders itself bound to provide 
" as well as it can for that relation of interests, which 
“ has unexpectedly taken place under a state of facts out 
'* of the contemplation of the contracting parties in the 
" course of the transaction n (e). 

17. A. The preceding passage* has boon extracted from 
the report of a case of peculiar hardship. The British sA\i\) 
Friends, being chartered at Cawpeacht/ to deliver a cargo at 
Lisbon, sailed therewith to the very entrance of the Tagus, 
and being there warned off by the blockading squadron 
continued some days with the fleet, but was afterwards 
blown out by a gale of wind, taken by a Spanish privateer, 
retaken by a British cruizcr, and carried into Madeira , 
where the ship and cargo were sold by the re-captors to 
pay the salvage. A decree was afterwards made for the 
•restoration of the ship and cargo (d), and the Court was 
called upon to consider what freight should be allowed 
under the cireumstane.es of the case. The owner claimed 
the whole freight, as the ship had gone up to the very mouth 
of the destined port; the merchant contended that nothing 
was due because the cargo was not delivered according to 
tlie terms of the charter-party. The learned Judge, ex- 
plaining the nature of his jurisdiction in the words that 
have been just quoted, and considering the calamity as 

common 

the proceeds, deducting tha t>al- 

V.lgc, &C. 


(i ) Jn the ras<» of the Fairs us, 
( 'reunion, ! ivhv. Ad. U*p. 246 
(V ) iVobabiy thb* rnuit nv*an ot 
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common to both parties and not attributable solely to 
either, for the whip could not have entered the port in bal- 
last* nor the cargo in auy other ship, thought that equity 
suggested a division of the loss, and directed a moiety of 
the freight to be paid (c). 

It may be proper to remark, that in this case the learned 
Judge did not apply the rule of payment pro rat& itinerh 
in the same strict way in which it was applied by the Court 
in Lake v. 1 ,yde (f), and by the opinion of Lord Mansfield 
in Baitlie y. Moudigliam(g). The only essential difference 
between this case and Lake v. In/de is the acceptance of 
the cargo 5 for there the cargo was b urt honed with salvage 
to the amount of one-half, and the Court dealt with that 
circumstance by considering half the cargo aw actually lost, 
and half only as delivered ami accepted. In JBcillk v. 
Motu/igliani, the whole had been originally sold, as here, 
under the decree «>f a Court of competent jurisdiction, and 
the subsequent award of restitution could operate only 
upon the proceeds of the wale. 

i H. But as the light to freight does not commence until 
the ship has broken ground and begun the voyage* no par- 
tial payment can be claimed for goods laden on board, if 
even without the fault of the master the ship is prevented 
from actually setting foith on the voyage. And therefore 
in the cast; of a ship, which took on board a cargo in Sail 
River, in Jamaica, at a very great expence to the owners, 
(who by the usage of the India trade fetch the cargoes 
from the shore at (heir expence,) and which actually cleared 
out. for the voyage, but, while waiting for convoy, was cut 
out of the- river by two French privateers, and being after- 
wards retaken, was carried into Port Royal, where the 
cargo was sold under an order of the Court of Admiralty, 
nud the proceeds thereof with the deduction of salvage paid 

to 

(e) The Fujenms, Creighton, l (g) Sue before, beet. 15 ? this 
Ethv. Ad. Rep. 24 1>. chapter, page 313. 

(fj be* hefor«> sect. 14, of thb 
chapter, pagt 3IO, 
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to the merchants : it was decided that nothing could be 
claimed of the merchants, although each of the Judges 
expressly recognized the rule of the marine law as to the 
partition of freight pro rata itinem : the Court holding, 
that in this case there had been no commencement of the 
voyage, and therefore no freight could be due ; and that, 
as the freight was by the contract the only remuneration of 
all the services performed by the owners, they were not 
entitled to any recomponcc for the evpenee of taking the 
goods on board (h). 

19. It often happens that a ship is hired by a charter- 
party to sail from one port to another, and from thence back 
to the first, as for instance, from London to Leghorn, and 
, back from thence to London, at a certain sum to be paid 
for every month or other period of the duration of the em- 
ployment Upon such a contract, if the whole is one 
entire voyage, and the ship sail in safety to Leghorn, and 
there deliver the goods of the merchant, anti take others on 
board to be brought to London, but happen to be lost in 
her return thither, nothing is due for freight, although the 
merchant has had the benefit of the voyage to Leghorn : but 
if the outward and homeward voyage are distinct, freight 
will be due for the proportion of the time employed in the 
outward voyage (i). 

Upon this point Mafynp mentions a remarkable case of 
five ships, in which he himself was interested as one of the 
merchant freighters. The whole five were freighted out 
from this country for foghorn and Civifa Vecchin, ami back 
from those places. They all performed theiroutward voyage, 
but before any part of the homeward cargo was shipped, they 
<di set sail, and came away, through fear ofb^ing taken by 
the ga'Uies of Don Andrea Dojla, w ho intended to surprise 

them, 

(it) Curling Long, 1 Bos. & mentioned case o f Bright v.Cowper, 
Putt. C34. , with a reference to Brmnlm, in 

(i) This proposition is laid down whose report tho pi.int dpes nut 
by fflol&y, W*t 2. rh , 4 , sect. 9. and j npjtem . 
he cues in hupport of n the before- i 
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them, the Grand Armada being then preparing in Spain. 
Two of the ships had waited for their lading the whole 
time stipulated by their charter-parties, and the masters had 
made their protests against the factors, who should have 
laded them., These two, says the author, were by the law 
of the Admiralty adjudged to have deserved their whole 
freight. Two others not having waited the stipulated time,, 
could not be found to have deserved any freight at all,, al- 
though they were laden outward. The fifth ship also, had 
not waited ’the stipulated time, but her charter-party con- 
tained a proviso, that if she should be taken or cast away 
on her return out of the S freights, the freight outwards, 
which was accounted half, should he paid ; and that half 
and no more was adjudged to the master (k). 

It should seem that this proviso, in the case of the fifth 
ship, occasioned the outward and homeward voyages to be 
considered as distinct voyages, for the event mentioned in 
the proviso had not happened. And a similar construction 
was given to a very different charter-party in the following 
case ( 1 ). Mackrelf, the owner of a ship called the Richard, 
lying in the ri\er Thames, let his ship to freight by a char- 
ter-party, dated 9th of March 1774, to Simoml & another 
tf by the month, for such time us she shoidd be employed 
“ in performing a voyage from London to Plymouth , and 
44 the island of Grenada, and frym thence back to Land <n?” 
wherfeby the. plaintiff' con enanted, " that, the ship should, 
44 pursuant to the orders and directions of the freighters, 
“ their factors or assigns, prosecute and perform the voyage 
“ above-mentioned, (the dangers and perils of the sea, ami 
** the restraint of princes and rulers excepted!, and should 
4i in such outward and homeward voyage load and unload 

■■■■'«« all 


( k ) Matyne, p. 98 

(l) Mnckrfit v. Sbmmd <$r Jlmi- 
key, in K. B. Tritu T. 16 Gen. 3, 
It was tin action of covenant on the 
charter-party, in vj »e first count of 
which the plaintiff claimed friight 
for the period of tho voyage to f 


Grenada ; iu the second up to the 
day of the lo.^s. of the ship. The 
defendant** demurred to hotn counts 
Judgment was pvm fur the plain- 
tiff on tho un*t count, imd for 'tho 
defendants on the second. 
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“ all lawful goods:” and that his ship’s company and 
boats shotfld aid and assist in unloading and reloading the 
said ship’s cargoes as customary at the island of Grenada. 
and that he would pay all port-charges and pilotage. In 
consideration whereof, the defendants covenanted that they 
“ would load and unload the ship, and give the master 
“ proper orders in respect thereof: and that the ship 
“ should be discharged out of her said monthly employ on 
“ the delivery of her homeward cargo in London , and also 
44 should and would well and truly pay or cause to be paid 
" to the said owner, his executors, administrators, or as- 
u signs, in full for the freight and hire of the said ship at 
" the rate of no/, sterling per calendar month, for all such 
tf * time* as the said ship should he taken up in performing 
" the voyage aforesaid, to commence and be accounted 
“ from the day of the date of the said charter-party, and 
4< to end and determine on the day of the discharge of the 
“ homeward cargo at ljjndoh, and to be paid one-third 
part thereof on her report inwards at the Custom-house, 
“ London, and the remaining two-third parts thereof in 
44 two calendar months then next following/* 

In pursuance of this charter-party, the ship took in 
goods belonging to the merchants Simon S lhnlmj at 
London, sailed with then) to Plymouth and there took in 
other goods belonging to them, and from thence proceeded 
to Grenada, and there landed the cargo; and received an- 
other cargo from the merchant’s factor there, with which 
she set sail for London ; but on the way was lost by tem- 
pest. The voyage h> Grenada occupied three months ; and 
Jive months elapsed hi the whole before the loss of the 
ship: after the misfortune the. owner brought an action 
against the merchants, claiming of them the payment of 
freight either for three, or for Jive months. The merchants 
insisted that nothing was due. The Court decided that 
freight was payable for three months, the period of the 
outwwd v wage. And Lord Man field delivered his judg- 
ment to the following effect : This* question depends upon 

|f the 
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u the construction of the charter-party. If the parties 
** have expressed their meaning defectively, the Court must 
*• be guided by the nature of tire tiling. The charter-party 
“ puts no case but that of a prosperous voyage out and 
“ home; d provides for freight on the supposition that the 
“ ship will arrive safe and report her cargo ; no provision 
is made for any other case. If the ship be cast away on 
41 the coast, of litiglaml, and never arrive at the port of 
“ Lowltw, yet if the goods are saved, freight shall be paid, 
“ because t&c* merchant receives advantage from the voyage, 
“ This is not expressing by the charter-party, but arises out 
“ of the equity of the case* Freight is the mother of 
“ wages, the safety of the ship the mother of freight; that 
° is the general rule of the maritime law. If there be one 
“ entire voyage out und in, and Urn ship he cast away on 
* e the homeward voyage, no freight is due, no wages are 
44 due, because the whole profit is lost ; and by express 
" agreement the parties may make the outward and homo 
ward voyage one. Nothing is more common than two 
^ voyages; wherever there are two voyages, and one is 
#fc performed, and the ship is lost in the homeward voyage, 

‘ freight is due for the first,. Here (lie outward and hoine- 
*' ward voyage arc so called in the charter-party. The 
* c cargo is loaded outwards, and the owner covenants to 
tft P»vy port-cliaiges on the outward voyage- The whole of 
“ that voyage was completed: port -duties are incui red m id 
44 paid, frothing however is due on the homeward voyage, 
•' though the ship might be out a month/’ 

In the following case { hi) the words of the charter- 


( ?v) Byrne & others \ , Fait hi son*, 
in K. if. Yriu. T, 37 (ho. 3, TV 
question moso on a s^t-otT pleaded 
hv the defendant, tfi*» muster of t ht; 
sdiip, to an action wrought ?i"nii"st 
him on another account by the mer- 
chant. The plea did not refer to 
\ he charter-party, but was for the 
freight and hire of the *hip from 
Liverpool to it ladftnt, and tVoui 


party 

’honce 4*> Bw'hulacs, and for the 
ib'feursoiients and pan-charges of 
the ft I tip at Mxdnra and <m the 
voyage; u#d for woik and labour 
gcnciaJiy, and money paid; so that 
the decision did not turn upon the 
form of the proceedings in the 
caujso. The question < t»aie before 
the Court l.y a special ca3e r\ - 
fuivtxl fir>m the ass»utw. 
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party being different, a different construction prevailed. 
One Pattinwn, master and part- owner of the ship William 
Mary, lying at Liverpool , by a charter-party, dated 28th 
July 1794, let the ship to freight to Byrne £r offers, fur a 
voyage intended to be made front Liverpool to the island 
of Madeira, and from thence to the island of Barba does, and, 
from thence back to Liverpool, Greenock, or Bristol, but 
with liberty for the freighters to order the said vessel from 
Barbadoes to any other island in the West Indies (Ja- 
maica excepted) they paying all pilotage and port-charges 
incurred thereby. And the said freighters accordingly by 
the said charter-party took and hired the same in manner 
following (that is to say), that the master should imme- 
diately receive and take a cargo on board the said vessel 
from the freighters, anl the said vessel so loaded should 
immediately proceed direct to Madeira , and deliver such 
goods as should be ordered by the said freighters, and 
also should receive and take on board the said vessel at 
Madeira such other goods as the said freighters might think 
proper to ship, and that being done, the master should pro- 
ceed with the said vessel to Hatha does, and there make de- 
livery of her cargo, and receive and take on board a cargo 
from the freighters, and being loaden therewith, should 
with the first opportunity proceed direct to the port of 
Liverpool, Greenock , or Bristol , and there deliver the same 
cargo, and so end the said intended voyage, in considera- 
tion of which, the said freighters thereby promised and 
agreed, amongst other things, to pay to the defendant iu 
frill for the freight and hire of the ship for the said voyage, 
the sum of 136/. iqs. per calendar month for six months 
certain, to commence in eight days after she was ready to 
receive the cargo at Liverpool, and to continue until she* 
was discharged at Jyiveipool, Greenock, or Bristol , together 
w ith two-thirds the amount of all pilotage and port-charges, 
that might accrue, and be paid during the course of the 
said voyage, with cuntomary primage; payment thereof 
to’ be made in manner following, viz. 136/, 10*. to be 

advanced 
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advanced before sailing Worn Liverpool by a good bill at 
three month 4 * date,, and what cash might be required for 
the said vessel’s disbursements and port-charges at Ma+ 
deiru and Barbadoes, to be paid in part of the said freight, 
and the remainder of the said freight should becomedue 
and be paid on the final discharge of the said vessel at 
Liverpool , Greenock, or Bristol, by good bills on Loudon at 
three months date. The period of computation commenced 
on the 7th August 1 794 ; on the tytb of that month the 
ship sailed from Liverpool ' for Madeira, freighted with 
goods, and arrived there on the 19th of September, and dis- 
charged at that place, by the 4th of October, as many of 
the goods as were to be delivered there, and took on board 
on account of the merchants ninety pipes of wine, and 
sailed from thence on the (>th of Ottoher for Barbadoes, but 
on* the 10th of November was capttttcd on the way thither. 
The merchants had paid 135/. part of ihe freight for thp 
first month, anti also the port charges and disbursements 
for the ship at Madeira. Palihnon now claimed in the 
present suit further freight from the 7 th of September to 
the day of the ship’s capture, or to the day when she hud 
completed the delivery at Madeira, or freight for the goods 
delivered there, at the usual rate of conveyance, allowing 
the 135/. But the Court held that he had no claim what- 
ever. On his part it was contended that there ought to be 
an apportionment in this case; and the passage before 
cited from Malyne, relating to a ship lost at Dover, was 
quoted as an authority in his favour. But Lord Kenyan, 
-Chief Justice, said, 49 Iu that case the goods came to the 
44 merchant’s hands, unci ihe owner of the '■hip might have 
** provided another ship to carry them to London. Iti thus 
" case, by the terms of the contract, the freight is to be* 
“ come due at Liverpool , and therefore it cannot he claimed 
49 before/' 

These two, cases may serve as a guide for the construc- 
tion of other charter-parties on ihe same subject, or for 
ihe framing of a charter-party iu such, a manner as tu 

Z express 
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express the real meaning of the contracting parlies without 
ambiguity. 

20. By a charter party, made for a voyage from 1 mu don 
or Portsmouth to Monte. Video , and back to some port of 
discharge in Great Britain, with a provision that the 
master should touch at the coast of Africa for a certain 
purpose, if required ; the freighter covenanted to pay 670/. 
per month, for every' calendar month the ship should be 
employed by him the freighter during the said intended 
voyage to Monte Video and back to her port of discharge, 
and so in proportion for any less time, in full for the hire 
of the ship during her intended service ; such freight to 
commence from the day the ship should be ready to leoeive 
goods on board at Portsmouth, and end wheushe should ha vo 
finally discharged the whole of her said caigo; and aim 
pay two-thirds of all pilotage and port charges during the 
whole of the voyage, and also two-tlurds of all expenees of 
slowing the said ship’s cargo at Monte Video ; such freight, 
pilotage and port -charges to he paid on the arrival and discharge 
of the ship at her destined port in Great Britain. Upon this 
contract an action was brought against the freighter, and 
it was alleged, on the part of the owner, that the slop took 
in such gooffs at Portsmouth as the freighter thought fit to 
lade, and then proceeded on the voyage, and touched at 
the coast of Africa as required, and in the prosecution of 
the outward voyage was, before her arrival at Monte ( afro, 
without the fault of the owner, master or crew, by persons 
unknown wrongfully seized and sent to London, and there 
detained for a coiis'de'uble time, but afterwards liberated 
and restored to him ; that he then made the necessary re- 
pairs, and having proptily fitted, victualled, and manned 
the ,dnp, gave notice thereof to the freighter, and oftered 
to prosecute and complete the voyage, and required from 
him tin* necessary directions for that purpose, but that the 
freighter lefused to give auy directions, or to permit the 
ship to pursue the voyage, and wholly renounced the chai- 
ter-party, and discharged the owner fioiu further prose- 
cuting 
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ruling the voyage. It was further alleged that the ship 
had been employed in the voyage twelve months, and that 
the freig||t thereof amounted to 8,040/.; that alio would 
have been employed for tweh e months more, if the freighter 
would have permitted, and the freight thereof would have 
amounted 1o another sum of 8*040/. aud that two-third 
parts of the pilotage and port-charges during the voyage 
amounted to 50/.; and the complaint was that the freighter, 
who had been requested to pay these sums, had refused tO‘ 
do so. So that by the form’of the action the owner claimed 
to recover the freight, &c. as due, and not to recover da- 
mages against t lie freighter for refusing to allow him to 
pioseeute the* voyage (n). And on behalf of the owner it 
was contended , that, as he had dune all in lus power to- 
ward the completion of the voyage, and the further prose- 
cution and completion of it were prevented by the freighter, 
he had acquired a light to the sums demanded as freight, 
&o. as fully as if the voyage had been performed, and the 
ship had arrived and been discharged at her destined port. 
But the Court, adverting* to the particular terms of the 
conti act. whereby the freight, &c. were made payable on 
the arrival and discharge of the .ship a* her destined port 
in Great llriiain, and considering that the efforts of the 
owner could not possibly insure this event, which might 
be defeated by the act of God, aud various accidents, to 
which murine adventures arc subject, held tins not to be 
one of those cases, in which an offer to perform an act, if 
refused by the party to be charged by the performance, is 
equivalent to performance itself, and consequently that 
the ow ner was not entitled to recover the freight, See. which 
he claimed in this action (o). 

(n) It b not dcui that the char- fuined in the plaintiffs declaration, 

ter-purty contained any covenant. Tin, defendant pit i«h*d souife spe • 
on die* pitri of the freighter, that ejal pleas to 'Wim.h the plamtilf 
would lunt* furnished a ground for demurred. Upon the argument 
such an action for damage.". the Court disregarded the plea*,, 

(o) Smith v, HY/wri,!! Kart, 437* and cave judgment against the 
It was an action of covenant, flie plaintiff upon the dircliimtion. 
facts stated in the to\r were con- 

7 2 
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Also in the case of u ship which arrived with a cargo af 
Naples, where the c argo w as seized by the government, and 
80 the master was prevented from delivering il tojfr&he con- 
bigots of the merchant, it was held that the ■merchant was 
not liable to pay the outward Fre ight (p). Again, where 
by a charter-party a ship was lured to receive a cargo in 
Lomfon , and proceed to such places €is the merchant should 
direct, and there unload, reload, and return from thence to 
■Loudon, and it was agreed that the ship should continue 
in the service six calendar months at least, and for such 
further time as would be necessary to complete the voyage, 
and the merchant covenanted to pay to the owner for the 
use of the ship, a certain sum per ton per month, during 
the term of six calendar months at the least, and so in pro- 
portion for a less time than a whole month, and ut the like 
rate for such further tittu , if any, and until her final dis- 
charge in Lt>ndon , 01 up tfc the day of her being lost, cap- 
tured or last seen or heard of, such freight to be paid to 
the master in cash, in manner following; viz . so much as 
might be earned at the time of the arrival of the ship at the 
first destined port abi oud, to be paid within ten days after 
arrival at such port, and be foie the delivery of the cargo, 
and at the expiration of every month after that period, the 
freight to be paid up from time to time, during the con- 
tinuance of the ship in the service, a».d the residue or 
balance on the day the ship should be finally discharged 
from the service. And that in default of payment of any 
pari, the master might retain and sell so much of the cargo 
as might be sufficient to cover the amount; and there was 
a proviso in the charter-party that the merchant might at 
any time during the toy a*™ purchase the ship for a speci- 
fied sum, upon paying the freight that might fee earned 
up to the time of such purchase. And in fact, it happened 
that the ship w as lost by peril of the sea, before arrival at 

her 

(p) Merer v. Gordon 4 others 7 3 M. & S, 30 t$. 
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her first destined port. It was decided that nothing was 
payable/^ 

In all these cases the Court thought, that according to 
the true construction of the contract, the payment was 
made to depend upon an event which never happened. ' 

(</ ) Q ibbuii v- Mendci, 2 1),& A. 17. 


*3 
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CHAPTER THE EIGHTH. 

OF GENERAL OR GROSS AVERAGE . 

TJTAVING tkm treated of tlie respective duties of die 
owner and the merchant, I now proceed to the 
consideration of a subject, which is equally a duly of the 
one and the other: namely the General Contribution, that 
is to be made by all parties* toward a loss sustained by 
some for the benefit of alL This contribution is sometimes 
called by the name of general average, to distinguish it 
from special or particular average* a very incorrect expres- 
sion, used to denote every kind of partial loss or damage 
happening either to the ship or cargo from any cause 
\vhaie\ or; and sometimes by the name oi grass average, to 
distinguish it fiom customary average, mentioned in the 
bill of lading, which latter species is sometimes called also 
petty average. The principle of this general contribution is 
known to be derived from the ancient law of Rhodes, being 
adopted into the Digest of Justinian, with an express 
cognition of its true origin. The vrisdou". and equity of 
the rule will do honour to the memory of the state, from 
whose code it has been derived, as long ns maritime com- 
merce shall endure. The principal of the rule has been 
adopted by all Commercial nations* but there is no principle 
of maritime law, that has been followed by more variations 
in practice. The modern ordinances of the several conti- 
nental states of Europe 'hffer from each other in many 
particulars relating to this general contribution, and the 
French Ordinance establishes a different mode of contri- 
bution in different cases- An enumeration of these va- 
rietu r would furnish little entertainment or instruction to 
an V.wslhh reader: discordant rules rather .serve to perplex 
the choice, than to guide the -judgment. If any one is 
desirous of know ing all that doctors have written and states 

ordained 
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ordained, on these particulars, I must refer him toother 
writers, and particularly to the very elaborate and learned 
treatise of Enter igon (a), or to the recent publication of 
Mr. Henecke on insurance, in which latter work there is 
much learning combined with practical experience. The 
determination of English Courts of Justice furnish less of 
authority on this subject than on any other branch of ma- 
ritime law; there being few reported cases of questions 
either between the parties liable to contribution in the first 
instance, or between u party so liable and an insurer, from 
whom indemnity has boon sought. The work of Magem 
contains a variety of cases of adjustment of average, by con- 
sul* and courts abroad, and by merchants at home, detail- 
ed with all the tedious formularies of the notarial office, and 
the minutuo of the counting-house, but accompanied by 
some very judicious remarks. TV’Jnch useful information 
upon this subje ct is to he found m Mr, Park'* system of mu- 
rine insurances, and also in the publication by Mr. Set jean t 
Mnnhat! on the same subject, but as the nature of the pre- 
sent work v< quires that it should also be treated of hero, I 
shall examine, JirstAhc cases in which general contribution 
is to lif* m.ule j secondly, the articles that are to contribute ; 
and la\!hf, the mode of contribution ; confining myself as 
closely as possible to the authorities and practice of our own 
nation, or to thosw ancient Jaws and ordinances, which aie 
generally considered as guides by English lawyers on 
subjects of maritime law' (b). 

e. The rule of the lihodian law is this: “ If goods ore 
u thrown overboard in order to lighten a ship, the loss, in- 
*• curred for the sake of all, shall be made good by the con- 

** tribution 

(a) Chap, 12 , sections 39 to 42* former editions of this book, sut 
Sec also on the subject of this pv>s,jr on Average has been pub- 
rhapter W caked on Insurance ti- lished by Mr. Stevens, of Lloyd's 
i U*», Contribution, Cutting, General Coffee house, which contains some 
Average, and Jettison, in which me ■very sensible observations on tbo 
many citations from t ho fcucigti 01- subject of General Avenge. The 
ilmnorcft. * _ treatise of Mr . iltntxke, was pnb- 

. (b) Since the publication of the ; lished alter Mr. Stevens's Essay. 

z 4 
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“ hibuiion of all” (c). The goods? must be threirn over- 
board ; the mind and agency of man must be employed : 
if the goods are forced out of the ship by the violence of 
the -waves, or are destroyed in the ship by lightning or tem- 
pest. the merchant alone nmst bear the. loss. They must 
be thrown overboard lo lighten the ship ; if they are cast 
overboard by the wanton coprice of the crew or the pas- 
sengers, they, or the mas! er and owners for them, must make 
good the Joss. The goods must be thrown overboard for the 
sake of all ; not because the ship is too heavily la$en to pro- 
secute an ordinary course through a tranquil sea, which 
would be the fault of those who had shipped, or received 
the goods ; but, because at a moment of distress and danger 
their weight, or their presence, prevents flic extraordinary 
exertions required for the general safety. When the ship 
is in danger of perishing fiom the v iolent agitation of the 
wind, or from the quantity of water, that may have forced a 
way into it, or is labouring <m a rock, or a shallow, upon 
which it may have been diiveti by a tempest ; or when a 
pirate 01 an enemy pursues, .gains ground, and is ready to 
overtake; no measure, that may facilitate the motion and 
passage of the ship, can be really injurious to any one, who 
is interested in the welfare of any part of the adventure, and 
every such measure may be beneficial to almost all- in such 
emergencies there#* e, vvheu the mind of the brave is ap- 
palled, it is lawful to have recourse to every mode of preser- 
vation, and to cast out the goods m order to lighten the 
ship, for the sake of all (tl). But if the ship and the residue 
of the cargo bo saved from the peril by the voluntary de- 
struction or abandonment of part of the goods, equity re- 
quires that the safety of some should not be purchased at 
the ex pence of others, and therefore all must contribute to 


the loss. 


3. Many 


(c} IX g. 14.2. i. Lege JShodia 
tipdvnui, ut, «*f ievimda* navis gratia 
jstetus ui* icinm foetus hit, omnium 
contribution* ^reiuOir, quod pro 
omnibus datum cbt. 


(' ft ) Mouse's case, 1 2 Co, 63. men- 
tioned also in l'u d v. A stock; 2 
Bnist, 280, 
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3. Mnnv of the foreign ordinances (e) have prescribed 
vaiiuus forms to be adopted with respect to jettison ; some 
of them have even named the persons to he consulted before 
it takes place, and have set down the phrases of consulta- 
tion, and specified the sorts of goods that shall be first 
thrown; and some authors have amused themselves by di- 
viding the act itself into the several species of regular and 
irregular, formal and informal (f). But the regulations pre- 
scribed by persons at ease in the closet or senate-house will 
seldom bejbilovved at the moment when life, or liberty, is iu 
jeopardy : at such a moment every one present will exclaim 
with the friend of Juvenal, Fundi te quit me a sunt — eliant put- 
efa'rrima : and provided the jettison have been the effect of 
danger and the cause of safety, all writers agree that con- 
trilmrion ought to be made, although the forms have not 
been complied with. Previous deliberation, »f there be time 
to deliberate, and a due choice of tho heaviest and moa, 
cumbersome articles, mav be proofs of the news-dty and pro- 
pi icty of the act . but they are not the rw/y. and therefore 
ought not to be deemed the ewntiul proofs (gh Indeed in 
lhi> case, as in many others, too cW a compliance with 
forms at a period of supposed danger has very justly ca- 
citod a suspit ion of fraud (h ). fa all cases, liuwmr, and 
in all countries, it is justly required of the master that be 
draw up an account of the jettison, and verity the s-imc by 
the oath of Imuje.lf and of some of his crew, soon as pos- 
sible after hi* arrival at any port, that there may bo no op- 

port unity 


ft*) f *ms of Qlavn, art, ft &. 9 
Orriiu.ttf If labttif* art. 20, 21, & 3a. 
French Ordinance, hv\ 3. tit,, ft, 
Du Jet. art 1, % 3, k 4. and Valia 
theiton. Coded? Cam.art.4iO,&re, 

(f) See Emrngon, com- 1 . p. 605 
Conjoint o del ujmv, cap. 47, 4ft 
k 4c>. 

(g) Set decided in ft ir hint <$ vthors 
v.‘ Presgrau* ) En^t, 220, us to 
^ihcr ca->cs of gciuraf uvt tage. 


(h) Emtugm, t on« 1. p. (it *5, 
riles au i»l»smarlt»n of Turgu* who 
says, that du.mu; sixty year 4 *, in 
[ which I1* 1 had been a twipislruit' at 
I Genoa* oumrsmt wuh this sub* 
jert, ho had known only Jive in~ 
.stanres <4 reiiulai jeruson, all »>f 
which wore '■uqieeled t»f fraud, be- 
cause the forms had been too wdl 
observed. 
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portunity to purloin goods from the ship, ami then pretend 
they were cast over in the hour of danger, 

4 , From the rule thus established by the Rhodians vari- 
ous corollaries have been deduced. Thus, if in the act of 
jettison, or in order to accomplish it, or in consequence of 
it, other goods in the ship are broken, damaged, or de- 
stroyed, the value of these also must be included in the ge- 
neral contribution. So, if to avoid cm impending danger, 
or to repair the damage occasioned by a storm (7), the ship 
be compelled to take refuge in a port, to which it was not 
destined, and into wh’u h it cannot enter w ithout taking out 
a part of the cargo, and the part taken out to lighten the 
ship on this occasion happen to be? lost in the barges em- 
ployed to convey it to the shore, this loss also, being oc- 
casioned by the removal of the goods for the general benefit, 
must be repaired by general contribution ; but if, oftor the 
removal of goods for such a purpose, the ship with the re- 
nuunmg cargo should ladbriunatcly purisli, aud the good:, 
in the barges be viv ed, the proprietors of the latter shall nut 
contribute to the loss of the others, because tlie safety thereof 
is not owing to that loss. So, if upon the expectation of 
an hostile attack, part of the cargo be taken out and sent 
away, ami saved, and the ship with the remainder of the 
cargo, fall into the hands, of the enemy, the part saved shall 
not contribute to makegood the Joss ( k). If part of the 
cm go be voluntarily, and without fraud or cowardice deli- 
vered up to a pirate by way of composition or ransom, to 
induce him to spare the vessel, and tlie residue of thtggods 
(an event highly improbable,) or if a sum of money be agreed 
to be paid to a pirate or euemv by way of ransom, all writers 
agree that the, value vd the ransomed must contribute to 
this Joss also ; but if the enemy or pirate, having over- 
powered 

(t) Tn the J%. 14. a 4. ami 165. 2, Valin , 167. Yot bee If ’dt- 
♦be O union, th 5" art 28. tlie* rule woolly tit. m 

is laid in "uncial terms, but (k) Sheppard v.Wngkt} ] $huwer, 
m.'>at iyhOts '’ontim* it to the rases P. C< 18. 
men lionet! m the ten, Sen Ikav-cs, * 
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powered fhe ship, select for himself such parts of the cargo 
as best suit his purposes, and plunder the ship of them, in 
this case there shall be no contribution, because the value 
of these poods was not the price of safety to others/ 0* But 
ransom in the case of capture by an enemy, can hardly 
become the subject of general average in this country, for 
by an act passed in the twenty-second year of his late Ma- 
jesty's reign ( rn), the ransom of any ship or merchandize on 
board t became*, belonging .to any subject of this country, 
and taken by** the subjects of any state at wa** with his 
Majesty , or by any persons committing hostilities against 
** his Majesty's subjects/’ was absolutely prohibited ; and 
by a statute mode at Ihe commencement of the late war(«>, 
such ransom was prohibited, i( unless in the case of ex- 
“ trenie necessity to be a 1 lowed by the Court of Admiralty /’ 
and all contracts for ransom contrary to those statutes were 
made void ; and the person entering into such contract sub- 
jected to a penalty of /Zee hundred pounds (o), 

f t . And not only may the toss of goods become the sub- 
ject of general contribution, but also m some cases the 
ex pence incurred in relation to themfp). Thus, if it be 
necessary to unlade the goods in order to repair the damage 
done to a ship by tempest, or by collision with another vessel, 
so as to enable it to prosecute and complete the voyage, it 

1ms 


( 7 ) Dig. 14. 2, 2. 3. ILcks v. 
Pfthngtm, Moore 297 See 22 Geo. 
3. c. 23. and query if it affects this, 
Wi llzeood, tit, 18. 

(m) 22 Geo, 3, c . 25, This statute 
i=t not limited as to time, ytt the 
37th and two following Hau^es of 
the 33 Geo, 3- c. C6, contained tin 
sum* prohibition, &c. of ransom, 
awl the latter statute was made to 
continue only dtring the lust war 
w irli Fmucc . 

(n) 43 Geo. 3. <\ 100. sect. 34 & 
35- 45 Gcv.frc.J2. x&.iii, 17. 

(v) In fonse<juuncc of tins illo 
cuhty, if the master ransom his ship, j 


and bring her to Ertglun u\ the owner 
may take her from him without pay- 
ing the prtre. Vanons \ , Scott, 2 
Taunt. 3G3. And ii the master, to 
enable himself u» pay the ransom, 
borrow money of a person acting 
with him in the transaction, lie can- 
not be compelled to repay it. Wtbh 
v! JiroUe, 3 Taunt 6’. 

('/; ) St o the ( h agtnt, Men- 

Wfa 1 llob. A. U. 289, and Da 
Costa JSlitirifntm, *2 Ter. R t p. 

K B. 407. also the (yiUTtTfu»rNi' ? 
^\ittz* 4 )(a, 2 Jtol>* A. K. 257, where 
this seems to have been admitUcd. 
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has been held (q) that the cxpence of unlading, ware- 
housing, unci re-shipping the goods, should bo sustained 
by general contribution, because all persons are interested 
in the execution of the measures necessary to the completion 
of the voyage. 

6. The rule mentions goods only ; but its principle extends 
also to the ship ami its furniture; and all that i have hitherto 
said respecting the goods, is to be understood also of the 
provisions, the guns, the boat, or other tackle of the ship ; 
a foriiori, it is also to be understood of good s' belonging to 
the owner or master of the ship, as well as of tlios e l>e) o n g in g 
to the merchant Eiqerigom illustrates thecase of the loaf, 
by the relation of a stratagem practised !>v one of his own 
countrymen. The master of u Frcueh vessel, having been 
pursued for several hours by two frigates, and having also 
his flight intercepted by the appearance of two other vessels 
a-head. hoisted.’ as soon us it became dark, his boat into 
the in, furnished with a mast and sail, and a kmtlhin at 
the mast-head, and* then changed his course, and sailed 
during the whole night without any lighten hoard hi- own 
ship: in the morning no enemy was in sight. The value 
of the boat thus abandoned, was made good by general 
contribution (r)* And it has been decided in an English 
court, in the case of a ship captured and afterwards re- 
ciipluied, that the shippers of goods were liable to contri- 
bution for stoics vcccswrity thrown overboard during a. 
{storm, while she was in the hands of the enemy (s). 

7. If sail* arc blown away* or masts or cables broken 
by the violence of the wind, the owner must alone bear the . 
loss ( t ). The broken tools of an artificer bring no charge 
upon his employer. And d i* rule has been held to apply 

to 

(q) Plummer \\ Wild men. 3 M I bcc*i taken »mt of die ,-hip, and 

& 8. 4$2 \ who had defected the i<*c«ptwv, 

(r) temc> fi r o?i P tom. 1. pa2;i? G‘42. j (t) His . ?• 14 . 2. 'J. J. a»d , 14 . $ 

(sj P?m v. Noble. 4 Tumitou, ' G. W'tttmwd, tit. 17., Ifo «.’#$, not. 

J23, Jn thi^ #:?-»*, Ihv vccr$\it\f «f | tv, Kiw.sol Ole ton ^ nit, <j, lau* 
the jettison nmtfmvtd by thr W,sU. j of fTf«tay, ait 12. Code dc Com. 
5-oony of the uu.n, who bad not j art. 403, N" 3. 
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to the case of a mainmast broken in a heavy gale, bv 
carrying an unusual press of sale in order to escape from 
nri enemy, to \vh041 the ship had struck (u), and also to 
masts and sails broken by currying such sail to avoid being 
driven on shore, and stranded (a). liut if the master, 
compelled by necessity, cut his cable ( y ) from the anchor, 
in order to use it as a hawser, or if he cut away and 
abandon his masts (z ) y sails, or cables, to lighten and pre- 
serve tlie ship, their value must be made good by contri- 
bution, • 

* 

In like manner (a) the damage voluntarily done to a ship 
by cutting its deck or sides in order to facilitate a necessary 
jettison, or by running if on a lock, shallow, or, strand, to 
avoid the danger of a storm, or of an enemy, and the ex- 
pence of recovering the slnpf/G from this latter situation; 
mid also the pilotage, port-duties, und'othev charges incurred 
by taking a ship into a port to avoid an impendin': peril, 
and the e\pt nee of extraordinary assistance (c ) to preserve 
raid secure n ship from the violence of a storm at its 
uitrunee into the post of destination, arc to be sustained 
by a general contribution. But the expento interred in a 
port, in winch the ship may huve taken refuge during the 
voyage, by repairing the damage done to the ship by tem- 
pest alone, seems with more propriety to fall upon the 
owners, and is so held to do in the civil law ( d )* and by 
many foreign writers. Yet in one case, where the master 
of a ship was under the necessity of cutting away part of 
his rigging in consequence of collision with another vessel 
that was driven against him in a storm, and of returning 
to the place of his departure to repair the damage occa- 
sioned 


^v) Covmgtim v. Roberts, 2 bos. 1 
& Pull. N. R. 37a ,1 

(jc) Power flr another v. Whit- 
more, 4 M. & S. 14 i. 

0/) Rh'kfcy fy others v. Presgrm^ 

1 230. 

(?) Mitnhaw v.Dnhry, select ciuch 
of evidc«c*\p. *>0, 14. 2.3. and 

5.1. Code cic Com , nrt, 400, N*3 & 4. 


(n) lti&. 14.2. 2. 1. 

(b) of W'nftfv, art. 55, 
MtilLnt, hooka. cli.6. *{%% I5.*nd 
sec also Ikmes, p. 165. and ffi //* 
viood* tit. So. 

(c) Birkhyty others v, Presgmvc, 
i flust, 220 

(d) fltg. 14.2.6. and 
tom. 1. pi?2;V 
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sioned by the collision, nnd of unloading his cargo there for 
the purpose of such repairs, it was held that the expence 
of so much of the n pair as was absolutely necessary to the 
perfonujnee of the voyage, including the necessary ex- 
peuoc of unloading, should be made good by a general 
average fc). 

A doubt was formerly entertained ns to the cxpences of 
a ship iu a port in which she had taken refuge to repair the 
damage occasioned by tempest ; but this has been removed 
by late decisions. And It has been held that, the wages 
and provisions of the crew during such a period must full 
upon the ship alone ( /). So iu the case of collision that 
has just been mentioned, it was held that the expom.es of 
the master during the repairs, a^d of providing other sea- 
men to replace deserters, must be sustained by the ow ner 
alone (e). But if u ship should necessarily go into an 
intermediate port for the purpose only of repairing such 
a damage as is in itself a proper object of general contri- 
bution, possibly the wages, &c. during the peiiod of Mich 
a detention, may also be held to be general average, on the 
ground that the accessary should follow the nature of its 
principal. 

8. There is also an earlier decision of the Court of Kiinr's 
Bench on this subject, which appears to have been deemed 
upon the construction of u charter-party. A ship, char- 
tered for a voyage to the East Judies and buck, sprung a 
leak at sea on her return home, in oonsequeucc of which 
it became necessary to put into the Cape of Goad Hope, 
and there take out the cargo iu order to repair the ship. 
The ship, being repaired and reladen, returned home, iu 
safety; and the ownt rs claimed from the freighter a pay- 
ment in the nature of general average tow ard the expemre 
of .the repairs, the maintenance of the crew, and other 
charges connected with the repairs. But the Court, con- 
sidering' 

O') & cm at fin v. JViltf- | (/} PouciSs another r. iVintinoi r t 

wav, 3 M. & S. < t Ku J 4 JvV& 3 . 141, Ami rlic Codv 

j dc ( 'am. iirt. 403, N u 3. 
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aidcring the import of several clauses of the charter-party 
to be, that the owners should keep the ship in repair 
during the whole voyage at: their own expence, and being 
also of opinion that the expressions used in another clause 
tended to shew that the defendant was to be liable to 
general average in the case of jettison alone ; held that 
upon the construction of this charter-party tbo plaintiff 
was not entitled to recover any thing fui the expenses thus 
incurred at the Capefg). 

fj. With jrcspect also to the wages anil maintenance of 
the crew during the detention of a ship by the orders of a 
sovereign power, contradictory opinions are to be found in 
the works of writers on this subject (h ), Some authors 
have taken a distinction between the case of an embargo 
in the lading port, and the arrest and detention of a ship 
during the course of the voyage. Tin Fteneh Ordinance 
provides for the latter case, by deed a 1 mg, that if the ship 
be hired by the* month , the charges shall be reputed general 
average ; blit if lured for the voyage, the owners alone shad 
bear them fi). The reason of tins regulation is not easily 
discernible ft), and it ism express contra diction to the spi- 
rit of another article of (lie same Ordinance on the subject, 
of freight ( 7 ). In the case of Da Costa v. A Jewnham ( m ), 
Mr. Justice flutter, speaking of this ex pence of wagi « and 
provisions during the detention of a ship by embargo, says, 
“ the Court lias said that these charge., shall fall upon the 
“ owners only, and the freight must bear thorn.” And 
this case does not seem to fall within the principle of the 
Rhodian law, because here the delay does not proceed from 
the act of the master or persons belonging to the ship ; nor 
is it for the general benefit. 

(g) Jackson ft another v. Char- (!) Iiv 3. tit. 3 J lt Frri.at 1. 16. 
nocb IJ Ter. Hep. K. 15 . 209, (vt ' Ih'ji. l\. Xi. p. 407. 

(It) Jlwcngm, tun. 1. p. C31. Tl»b nn uetvm hr«»u^ht Hgain^t 

Jieawebi 169. the insurers of a ship, by the owner 

(1) i,iv. 3. tit 7, Pcs A varies, w ho had offered to abandon to them, 
m l. 7. Cede ik Qm* ni t. 400, <>. anil had a rfcht to insist upon dcrinj,, 

&403, so, hut had reluctantly consented 

( k) Pul see Vofhur. Ch. lMrlio to the repairs at their inMat.ee. 
mim. 83. Emengm, tom. t. p. 53;j 
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10. For t lie addition d cxpeuee of the w ages and mam- 
tonance of the emu- incurred while a ship baa been waiting 
for convoy, genet u l contribution has some times been claim- 
ed : and three decisions of tile different Courts in Holland 
Oft this subject are related by liynkershoeck ( n ), which seem 
worthy of notice in this place. In the first ease the master 
of a general ship, which was armed, and had letters of 
marque, and was bound to several Italian ports- during a 
war between the Dutch ami French , gave public notice of 
his intention to receive goods*, and to sail for those porU, 
without the company of other ships. Ilaviug received a 
cargo, he set sail under convoy of a ship of war destined 
for Portsmouth, entered with her the harbour of that place, 
and there waited a whole year for another convoy, under 
which he sailed to Cadiz ; and there waited a second year 
for a third convoy* under which lie sailed to Italy, and de- 
livered his cargo there. Under those ciioumstances the 
master sued the merchants for general average, and oh 
tained a decieo in his favour, which was confirmed by one 
Court of appeal, reversed by a second, and at last finally 
affirmed by the Senate, of which the learned author was 
then a member ; against bis opinion, and against the gene- 
ral principles of law on this subject, and against the par- 
ticular engagement made by the master on this occasion,. 
This judgment appears to have, been disapproved of in Hol- 
land; for, in another case, w hich happened goou afterwards, 
where five Dutch vessels coming from Surinam, and learn- 
ing on their voyage that a war had broken out between the 
Dutch and French, put into Plymouth, and there waited 
for convoy; which case also went through all the same 
tribunals, the Senate decrc *d against the claim pf contri- 
bution. A third case happened soon afterwards, in which 
the same four Courts successively decreed in favour of the 
claim { o ). But of this the circumstances were very different 
•1 , , from 


(n) Btf o ynhoccl 7 Querf hues J?/- 
ri « Prti'afi . lit*. 4. rap. *25. 

ft>J Fm the „aV.v uf those vdio 


complain ot delay in the ’ admi- 
nistration oi' justif e iu this coun- 
try, u may he prop?* to mention. 
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from tiie two former, and such as seem to warraut the 
judgments pronounced in it. It was the case of a ship 
freighted from Amsterdam to Cadiz, with a stipulation to 
sail with convoy either to that place or as far as Lisbon. 
The ship accordingly sailed under convoy of a of war, 
in company with several other vessels, and when she came, 
near Lisboa, fell in with a fleet of privateers, by h which 
some of the other vessels were captured, and the ship in 
question put into Lisbon in obedience to a signal from the. 
man of war, and there waited six months before she could 
safely proceed to Cadiz. In this case it is to be observed, 
that the master put into port to avoid an extraordinary und 
impending peril, and not merely as a matter of general cau- 



n. The ordinance of the f fan se- Towns also mentions as 
an object of general average the expence of healing man- 
ners wounded m the def ence of the ship against the attack 
of pirates (p) : I have, already mentioned the, provisions 
made by the legislature of this country for persons of this 
description ( q )* On the expence of repairing the injury 
done to u ship during a combat, foreign writers differ in 
opinion In the Guidon, an injury done to the cargo 
by the shot of cannon, is said to be a charge upon the mer- 
chant only ( s), In England it has been decided that nei- 
ther the damage to a. ship, no* the ammunition expended, 

nor 


that lathe last'u f those litres foreign 
cases a period of nearly fteven years 
elapsed between the first and the 
bust sentence ; in the *$cond a periou 
of nearly ttn years, m\d in the first 
of a) most tirtcei % years. 


(P) A»t 35. , L 

(q) Part 2. eh* 4. Sect. ia & 13. 

(r) 2 Valm, 16B. Potfiicr traits 
des A varies sect. 2, num 144 &1 54. 
Fjfitrigm, tom. 1 p. 628.’ 

(ft ) Ch. 5. art 4. 
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nor the expence of healing sailors wounded, in an action 
with an enemy, is an item of general average. The latter 
item however is made so by the Code de Commerce (t ). 

12. By the law of most of the continental nation*, of 
Europe the injury done by one ship to another, or to it» 
cargo, without fault in the persons belonging to either 
ship, is to be equally borne by the owners of the two ves- 
sels (u); and this doctrine is advanced by many foreign 
writers; it therefore becomes , necessary to observe here, 
that by the law of England, in the case of damage happen* 
mg in this manner eitheT to ship or cargo, by mere mis* 
fortune and without fault in any one, the proprietors of the 
ship or cargo injured must bear their own loss (x )* I have 
already mentioned that such a misfortune is considered as 
a peril of the sea. And in this respect the law of England 
agrees with the Civil Lnwfy )*> 

13. Hitherto we have considered the - losses* w hich atv 
to be compensated by general , contribution, as being the 
price of safety, but this is not to be understood of absolute 
and perfect safety, by arrival and delivery til the port of 
destination. If tempo! ary safety be obtained by the lo^ ; 
if the ship survive the storm, or escape the enemy, ami be 
afterwards cast away by another tempest, and goods be 
saved from the wreck, the clear value of the good* so saved 
must be contributory to the original loss, because without 
that loss even this diminished value would have had no ex- 
istence^;. 

The abandonment of goods on these occasions, although 
It be the act of man, is not considered to be so far volun- 
tary as to divest the property of the merchant, and give a 

title 

( 1 ) Taylor Sf at lift $ v. ( Wii, 2 i 21. But the law of France appears 
Mar&h, 309. and 6 Taunton, 60S, I to have been attend in this rc&pecr. 
Code di Cum, art. 4 00, N°6 by the Code Je Commerce, art. 407. 

(u ) Ordm. of Okron, art. 1 4. of (x) See the case of Butler v> 
Wisbay 7 arr. 26. 50. 67 & 70. Fisher > unto, thap. 4, ofth&part,. 
JFretoch Ordinance, liv. 3. tit. 7. ^ect, 5. 

Iks Avartts, art. 11. and Valin (y) JMg.Q. 2. 39. 

thereon, and l-tynkershotck* Quest, FHg* 1 4- 2. 4. 1 . Vmrumin 

jf«r. Priv. lib. 4, ch, 1$, 19, 30 & Pecfaum, p, 246. 250. 
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title in any person, who may find and save them ; but from 
such person the merchant may reclaim them oti payment of 
salvage (a ) ; and if he is able to do so, their clear value is 
to be deducted from the contribution, or paid to the contri- 
butor*. 

It has been observed in a preceding part of this Trea- 
tise (b), that when an entire ship is taken to freight by a 
merchant, the master must not take on hoard the goods of 
other persons without his ctms&nt : from whence 1 appre- 
hend it wiH follow that if goods so wrongfully shipped ‘be 
afterwards cast overboard to lighted the vessel, the mer- 
chant freighter ought not to contribute to the loss. 

The French Ordinance in express terms excludes from 
the benefit of general average goods stow ed upon the deck 
of the ship (V): and the same tu1c v prevails in practice in 
this country ( d)* Goods so stow ed may in many cases oh- 
'druet the management of the Vessel, and except m eases 
where usage may have sanctioned the practice, the' master 
ought not to stow them there without the consent of the 
merchant. 


14. In the srcon » place let u& consider the articles, that 
are to contribute to make good these losses. And these 
are ail merchandize conveyed m the ship for the purposes 
of trafliek, whether belonging to merchants, to passengers, 
to the owner, or to the master, of whatever kind, and how- 
ever small be their weight/" c ) in comparison to their \ aluo(/*>. 

For 


(a ) Dip, 14. 2. 52 . 8. & 14. 2. 8. 
la Tucker v. Gappts, 2 Hull. Hep., . 
498, Mr. justice Dodder ulgc said 
the proprietor of the goods may 
bring an action of trover against the 
Under. 

(b) Ante , chap. 1. of this part, 
sect. 8. See O^diri. of Wisbuy, 
art. 46. 

( c) Liv 3. tit, ff. du Jet. art 13* 

(d) So proved in the causes of 
Myer 4' others r. Vender Deyl, 
timid hall Sit, before Lord .EiUn- 


tfonmph, C h. J, 7 )re. 1803, find of 
hachbotist Sf another v . Ripley* be- 
fore ( humbn\ J , a short tium be- 
fore. 

(e) Dig. H- 3* fc- 2. l Magetiz, 
p. fa, fi3- Rnterigvn, tom. *. p. G39. 

(f) Lord Katm admit* this rate, 
hut controverts its propriety, and 
contends that, the contribution 
should be according to weight and 
not value* Principles o/\ Equity, 
page 1 16. I cannot thint his argu- 
ments satisfactory. 

A il 2 
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For the contribution is made not oh account, of incum- 
brance to the ship, but of safety obtained. Therefore in this 
country bullion and jewels contribute according to their full 
value (g). 

For slaves also, who are considered as a species of trier- 
cliandize, their proprietors must contribute according to 
their valued ; although this dreadful traffic! has not ex- 
tended so far as to authorize the casting of these unhappy 
persons into the sea, and making their loss an object of con- 
tribution (i). But as no estimation can be made o-f the value 
of the life of a free-man, neither passengers nor c rew, arc to 
contribute for their* personal safety ( h)* Neither in this 
country do the wearing apparel, jewels, or other things, be- 
longing to the persons of passengers, or crew, and taken on 
board for their private use, and not for traifick, contribute 
on these occasions ( l ). And E merigon informs us that the 
same practice prevails in France, although the Ordinance of 
that country has not exempted these articles (m). Both 
the ship, and the freight gained iu the voyage, are now' every 
where contributory, although formeily in some countries 
contribution was made for Me value of one only (n ). But 
the otvners do not contribute for the victuals or ammuni- 
tion of the ship. In France, rind many other of the conti- 
nental states, contribution is made in some cases for the 
whole, in others for a moiety only of the value of the ship 
and of the gross freight (n), Icf this country the owuers 
contribute according to the value of the ship at the end of 
the voyage, ami the clear amount of the freight or earnings 
of the voyage, after deducting the wages of the crew and 
other expeaces of the voyage. And it was held, that the 

freight 

(g) 1 Mfigrns, p. Cr 2 > 63. Guidon, rlmp. 5. ait, 26. upon 

(A) lhg, >4. 2. 2. 2, ' which however Ciciruc observe* 

0) £to>‘t)fcon 9 tom S, p. t>iO. that the Ordinance* of different 

646. state* vary. 

(k) Dip. 14. 2. 3. 2, (m) Turn I. p C45, 

(l) " [ Alofit/ut, p. 62, 63, But by (n) Sec the authorities cited by 
tb & Chit J mu' \bv rule was other- Emerson, tom, 1. p. f>4B> &jc. and 
wise, £hjg. 14. 2. 2 2. a nd a con- Ordin.of Wisbw, art 40. It is still 
tmry rule is al$n laid down in the *0 by the Codeae Cm, art, 4m. 
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freight should contribute iu respect of a loss occurring on 
an outward voyage, in a case where a ship was chart* red 
out and home, and the freight was pa\ able according to the 
quantity of the homew ard cargo, and upon the ship’s safe 
arrival,, The question arose iu an action brought by the 
s]hip owner on a policy of insurance on the ship for tire out- 
ward voyage. The insurers were allowed to deduct the 
amount of a general average on the freight. The ship had 
arrived in safety in th vT/mwcs before the trial of the ac- 
tion {'oh ^Fhe mariners do *bot contribute for their wages, 

9 i ■> CT w 

except in the single instance of the ransom of the ship ( p )> 
In this instance they are required to contribute in order to 
encourage resistance ; in other instances they arc -exempted 
from contribution, lust the apprehension of personal Joss 
should restrain them from the execution of the measures 
necessary to general safety ; and the'peril and extraordinary 
hardships endured by them on these disastrous occasions 
well entitle them to an exemption from further distress, 

115. Lastly, as to the mode of, contribution. By the 
Civil Law, the goods east overboard were valued only at 
the ir invoice pace or prime oostfyj, A practice formerly 
prevailed in this country to adopt this valuation, if the loss 
happened before half the voyage was performed, but, if it 
happened aftei wards, then to value the goods at the clear 
price, which they would have fetched at the place of desti- 
nation (r)\ and this practice still exists in many places 

abroad ; 


(o) Wdlutm v. Xottrfirii Insurance 
Vimpmiy 1* JVL & S. 31ft ‘ Sen also 
Tar Pnoc» elks, Barker* I Kd wards, 
210. The last point m the judg- 
ment of the court, which sv)fcU\s to 
salvage on the freight upon recap- 
tore, liut see <td&*> some sensible 
observations on the ow of Wil- 
liams v. Landau Insurance Cmnpttnp, 
in Bctkcche. p. $15, fee. 

* (p) Emerigwi , tom, t. p. 642. 
Tnnch Ordinance, 4 iv, 3. tit 4. Iks 


Lover t dot mci*clote* art, 20. and 
Vafin Lhcceuo, who gives this con- 
st ruction to the word omnrs in the 
sentence %4 si navis a niratis re- 
41 dempta sit. Bend us OtUiuv La- 
4< beo, omnee coutrihnere 1 debere 
** mimt.” /%. 14*. 2 h *4. 3. 

( 9 ) T)ig. 14. 2. 2. 4. 

(r ) Malum* p, U$. and Molimf* 
book 2. clmpi 6.' sect. 6. Witl- 
t tmd) m. 21. 


a a 3 
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abroad {'$) ; bui here the last valuation is now adopted in all 
case#, where the average is adjusted after the ship’s arrival 
at tlie place of destination, and appears best to agree with 
the nature of the subjectf / ) ; for although, as between the 
proprietor and the insurer of goods, the prime cost is the only 
value, the contract of insurance in that case being a con- 
tract ofindemnity against loss, and not a contract for the 
security of gain ; yet in this case equity requires that the 
person, whose loss has procured the arrival of the ship at 
the place of destination, should be placed in the‘ same situ- 
ation with those, whose property has arrived at that place; 
which can only be done by considering his goods as having 
afvived there also. But if the ship iu consequence of any 
misfortune to be sustained by general average, be compelled 
to return to its lading port, and the average be immediately 
adjusted, in this case the goods only contribute according 
to the invoice price : lor the price of sale is unknown. And 
with legurd to the loss of masts, cables, and other furniture 
cf the ship, as the new articles purchased will in general be 
of greater value than the articles lost, it is usual to com- 
pound the difference by deducting one-third from the price 
of the new articles. 

iC. Supposing therefore a general average to be settled 
upon the ship’s arrival at the port of destination, according 
to the principles before advanced, it is necessary in the 
first place to take an account of the several losses, which 
are to be made good by contribution : in the .second place, 
to take another account of the value of all the articles that 
arc to contribute : in which must bo included the value of 
the goods, Sec. throw r n overboard, for otherwise the pro- 
prietors of those goods will r* reive their full value and pay 
nothing toward the loss. But as this will be most easily 
understood by an example in figures, l propose the follow- 
ing case ; wherein the reader will, suppose that it. became 

. necessary 

T*) Turner igm t tom. !. p, 654. f<)It is also the rule of the Or- 
Vumm in Pcduim, p, 220. rfinancc of H'isfo-v, art. 39. Ami of 

the Ctxkifc Gw*, an. 402. 


*h 
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necessary in the Downs, to cut the -cable of a ship destined 
for Dull ; that the ship afterwards struck upon the Good* 
t&in, which compelled the master to cutaway his mast, and 
oast overboard part of the cargo, in which operation another 
part was injured ; and that the ship, being cleared from the 
sands, was forced to take refuge in Ramsgate harbour to 
avoid the further effects of the storm* .• 


Amouht or Lo^sts. 

£, 

Goods of A. cast overboard - 5 ( ^° 
Damage of, the goods offtl 
by the jettison - - - / 
Freight of the goods cast*} 
overboard 

Ft ice of a new cable., anchor** 
and mast - - - 300 1 

Deduct one- third - loo J 
Kxpence of bringing the ship"} 
off tile bund ^ ~ - - j 

Ihlot.ige and port duties go-'* 
iug into the harbour and I 
out, and commission to r 
tbe agent, who made the I 
dwbuisemonis - - - ^ 

Kx^iices there - - - - 
Adjusting this average - - 
Pottage ------- 


200 


100 


200 


50 


3 00 


3 f» 

4 

1 


Total of losses 


V*M*E OF A KTJlCLfcS VO • 

coNttuat'Tc, £. 

Goods of A, oust overboard - 500 
Sound value of the goods ofl 
B. deducting freight and J 1,000 
charges J 

Oods of C, - - - - - 500 

OFD. ------ - 2,000 

Of E. 5,000 

Value of the ship - - - -2,000 
Clear “ freight, deducting \ ~ 

\\ age ii, \ ict mils* &c. ( u.) J 

Total of contributory value t \fioo 


£. £. £. £, 

Thun 11, bOO: I,lUo: lOo: XOz 

That ijs, each person will lose 10 per cent upon the value 
ofhis interest irt the cargo, ship, or freight, 

/. 

50 

too 
r>o 
200 
3 OO 

am ■ 


Therefore A, loses 

a - 

C. - 
i>, - 

K - 
The Owners 


(u)A writer of great practicsd 
experience, is of opinion, that the 
value of the provisions should be 


Total i,|8o, which is the exact amount of the 
— ,0SM *- Upon 


deducted not from the freight, but 
from the original value of the ship, 
Stevenson Average, p, 62, 

a a 4 
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Upon this calculation the owners are to lose 280/., but 
they are to receive from the contribution 380/. to make 
good their disbursements, and 3 00/, more for the freight, of 
the goods thrown overboard, or 480/. minus aSo/ M * 

. Thi-v therefore are actually to leceivft- * £.200 

A, is u» contribute .50/. but has lost 500^; therefore' A. is 1 
to receive; - - - * - - - J ^ 

II, is to contribute 300/, but has lost 200 1 .; therefore lb is't i00 
- to teceive - / 


Total to he actually received 1 - - - £*75^ 


On die other lUmtl C. LX ond E. Lave lost nothing , 1 ^ 
Aud are to pay ns before, tf«. * - j 


£. 50 
ion 
500 


Total to be actually paid - - £,750 


which is exactly equal 10 the total to be actually received, 
and must he paid by and to each person in rateable pro- 
portion to he ascertained by another calculation, with which 
it is unnecessary to trouble the, reader. 

In the above estimate of losses I have included the 
freight of the gootjs thrown overboard, which appears to be 
proper, as the freight of these goods is to be paid, and their 
supposed value is taken clear of freight as wolf us other 
charges, although this article is emitter! in the example 
proposed by Pothier(x)* But 1 find it charged in an ad- 
justment of general average given by Mugem,(j/)* 

Before quitting this part of the subject, it seems proper 
to notice a case, analogous to general average. I allude to 
a case of salvage on capture and recapture. The question 
arose between the owner and charterer of a ship. The ship 
was chartered for a voyage out and home .at a certain rate 
per ton per mouth, a certain sum being payable at the com- 
mencement of the voyage, and another at the end of a year, 
and the residue at a certain time after she should be re- 
ported at the Custom House, in, London. The two first 
toms had been paid; tiie owner' sued the charterer for the 

residue. 

(x)l 'raid cks A mrkb, N urn. ) 33.J (y ) 1 Modern $ 2O9. 
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'residue. Salvage had been decreed on the ship and cargo ; 
the latter ami also the expence 6f obtaining restitution had 
been paid out of the price of the goods ; and the charterer 
now claimed to set off those payments against the demand 
for the residue of the freight. The goods had been sold for 
a*sum much less than the amount of the residue of the 
freight. Under these circumstances it was held that the 
charterer should not pay the salvage on the goods, but 
should pay a proportion of the ex peaces of obtaining resti- 
tution. The grounds of the decision appear to have been, 
that the re-capture was no benefit to the- charterer, inas- 
much as it subjected him to the payment of the freight, 
and so was ui effect beneficial to the owner only by ena- 
bling him to demand the freight; and therefore he ought to 
pay the whole salvage, both oil the goods and ship; but 
the recapture having enabled the owner to report the ship 
at the Custom House, and thereby given him a right to the 
freight, whether the goods had been restored or no, the 
restitution of the goods was beneficial to the charterer, and 
therefore ho ought to bear the expence of obtaining their 
restitution (z). 

1 7, By the Civil Law the master of the ship was required 
to take care to have the contribution settled, and to receive 
the sums to be contributed, and pay them over to the 
losers, and might sue and be sued for them, or might retain 
the goods for the sums to be contributed by their proprie- 
tors (a ). The same power of retaining the goods is given 
to the master by the French Ordinance, and oven the fur- 
ther power of sale, under the authority of a magistrate, to 
the amount of the sums to be contributed (b). But Valin 
acquaints us, that this power is never in fact exercised in 
his country ( c). Indeed, where contribution is to be made 
according to jhe price of the goods at the place of destina- 
’’ lion, 

fs) Cor v. 4 M. Sc S. 152. (a) Dig. 1 4, a. 3. See Wcttwood, 

What is hero called die freight, is tit, 21. 

more properly the him of the t>hip. (bj Liv, 3. tit., & du Jet. art.in. 
See Paid v, Birch, ante. p. 173. { c) Tom. 3. p. 3U. 
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tkm, the exercise of this power is incompatible with the 
mode of adjustment. In this country, which has no pecu- 
liar forum established for these matters, Imfc in which the 
practice of insurance is very general, it is usual for the bro- 
ker, who has procured the policy of insurance, to ditaw up 
an adjustment of the average, which is commonly paid In 
the first instance by the insurers without dispute. In case 
of dispute, the contribution may be recovered either by a 
suit in equity (d), or by an action at law (e) f instituted by 
each individual entitled to receive, against each party, that 
ought to pay, for the amount of bis* share. But a Court of 
Equity will not at the instance of the sufferer restrain the 
master from parting with the goods of the other merchants 
if he thinks fit to do so (f). And in the case of a general 
ship, where there are many consignees, it is usual for the 
master, before he delivers the goods, to take a bond from 
th** different merchants for payment of their portions of the 
average when the same shall be adjusted (g J. 

It has been already observed, that in many foreign coun- 
tries, some losses and expenees are held to be the subject 
of general average, which are not so held in the law of Rng- 
iand y the decisions of our courts being in general founded 
on a more strict conformity to the principle of the Rhodian 
law, and confining this general contribution to voluntary 
sacrifices, or to matters in the nature thereof, or consequent 
thereupon. But .where an average had been settled on a 
different principle in a foreign port, to which the ship was 
destined, and the merchant had in order to obtain his goods 
been obliged to contribute to expenees to which he would 
not have been contributory by the law of Rngland, it being 

proved 

(d) Shepherd t? other* v. VL'n^hty (g) So deponed by n gentleman 
Shower's Park Gas. x& very conversant with this huMness 

( ( ) Mrtrsham v. ftuluy, Select ui the case of 3 >h/cr Sr othert r v. 
Cases «»t Evid. 58- Ikrklty Sf others Vander J)cyl. Guildhall Sit. before 
v. Pr( sgt'nvf , % East, 5520 . Dub&m Jjord FMt'nbotough, Ch. Jus. l>ec. 

# others \ . Wilson, 3 Campbell, 480. 1803. 

(f) JJallett v. hvusfietd f 18 V ts 
jua. 187, 
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proved that the average was settled according to the law of 
the country, the ineich%nt was not allowed to recover back 
from the master the money so paid, although both , the 
parties were British subjects, and the ship a British 
ship f A). It had been previously decided that the bolder 
of a respondentia bond upon goods in a Danish ship, who 
bad contributed to general average, should recover the 
amount of his contribution from an, English underwriter, 
on proof that such a security was contributory in Denmark, 
although Jit is not contributory in England (i) ^ and also 
that the owner of goods should recover on an English 
policy, a contribution to an average settled, at Pisa, con- 
trary to the English law, upon evidence that it had been 
usual for English underwriters to pay in similar cases (k). 
These two decisions took place at nisi prius, On the other 
hand it had been decided by the Court of King’s Bench, 
that a merchant who had paid a contribution to an average 
st ifled in Portugal should not recover the amount on a 
policy of insurance in the usual form, it not being proved 
that the adjustment was made according to the known law 
and usage of the foreign country, otherwise than by a re- 
cital in the decree of the foreign tribunal by which the 
average had been settled, and which the Court did not 
deem to be sufficient evidence of that fact (l). 

(h) Simon ds $ another v. W)ute, \ (k) Newman \ * CaseaU,i 9 Id. 630. 

aB,& C. O05. J (l) Power r. Whitmore, 4 M, & S. 

( i ) Wal/xde v. Ewer, Park, 6^9, j 141. 
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CHAPTER THE NINTH. 

OF STOPPAGE IS TRASS ITU. 

i. TIT HEN goods have been shipped upon credit, and 
* ’ the consignee has become a bankrupt, or failed, 
the law, in order to prevent the loss that would ^happen to 
♦he consignor by the delivery of them, allows him, in many 
cases to countermand the delivery, and before or at their 
arrival at the place of destination to cause them to be de- 
livered to himself, or to some other person for his use. This 
is usually called Stoppage in Tram? I w, 

*2. This practice was first sanctioned and established in 
the Court of Chancery, by dismissing claims of the assignees 
of a bankrupt against a foreign merchant or his agent (a), 
and in one ease by a decree in favour of a foreign merchant 
plaintiff in that Court, the master having refused to deliver 
the goods either to him or to a trustee for the creditors of 
of the consignee (b), Such a court, however, wall not by 
injunction prevent the sailing of a ship in order to enable 
a consignor to resume his goods, w hich might be highly 
inconvenient to other shippers and persons, but leave him 
to his remedy at law, if the goods be improperly con- 
verted (c)\ for this right of stopping in transitu has been 
frequently recognized and earned into effect by the courts 
of law. It is founded on principles of natural justice and 
oephty. But the law of England is in this respect more 
favourable to the transfer of property, the great subject 
of commerce, and loss attentive to the interest of the 
seller of goods, than the ancient civil law, Qr the modern 

btw 

(a) In Uki case*, ftf Wimman v, rq>ort of this* caste who the dc&u- 
Vmdcput 7 u ' Wru. 203; Succ v. &cuit wus* 

Frebcof, 1 A f k. 245, (c) Good hart V. Lowe, 2 huoh 

(b) JTAgvifo v, LumhctfAiMer, &e W. 340* 

3 $b. It docs nut appear by the 
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law of many European mdJons, winch is chiefly founded 
on the civil law (d)* For the cml law did not in general 
consider the transfer of property to he complete by sale and 
delivery alone, without payment or security for the price, 
unless the seller agreed to give, a gener.il credit to the 
buyer for it ; but allowed the seller to reclaim the goods 
out of the possession of the. buyer, as being still, the. seller’s 
own property (eU And by the general law of France, in 
the case of insolvency, “ The seller, who has sold a thing, 
and still lies out of the. money, which he was to have for 
€i it, if he finds the thing, that Jie sold, ia the hands of the 
** buyer, may seize on it, and he is not obliged to share it 
u with the other creditors of the buyer. And it would bo 
“ the same thing, nay, and with much more reason, if the 
* 4 owner of the tlv g had given” {delivered) t€ it to the 
4f debtor to sell for Whereas by the general law 

of England* when goods have been delivered into the actual 
or constructive possession of the buyer, they cannot be 

reclaimed, 

C d) Emcrigt w, speaKim* of tli#* u aVvanouit par Ja (Uillite on l*»n 
assignment ofa biU <if tddiug, &Hy» f ct solvit! >iht£ tiotoire da rodimt.” 
** M nis cos sorte* da cessions <fo~ .Kmcrigou, tom. l.p. 3 lp, quoted 
u ferent mi r^ionnairo uu simple by Dr. Robmson in a note to the 
droit ad run, qui l«i domic pou- 0 >NMA*nrA, (1 ftoh. 325. Set* 
a voir do jvqiu’rir la dclmMiKV rtoct. 23, of this chapur. 
u efleta imliqoes, satis lemon re ^ ) Quod \ondidj, non alitrrfit 
en possession otiVcuve dr la chose acoipif ntis, qnmu si ant prunmmo- 
** mfoie. Amsi, qua jusqu’ ace bis solutimi sit, ant satis eo nomine 
* £ , que In tradition rCellc ait etc faile durum* v* 1 eUmii bdotu hnbuorunus 
“ dans tin tamps uuJe ua porteur ampton sin^ullnsattsfhrtionc. Dtp* 
* e du connors* emnit, il n'n qu'une lb 1 if)- &>* -also a/, end. tit, &}. 

action parsonnaJle, qui est sabor- and Dig* *9. 1. 13 * & and 14 .. 4 
c< donmV nux droits du tiers, .to lit. 

u rrois done qu'uu*^ pttrrillb CA'ssiou (J) l)onm\ {'nil haw, bonk 4. 
£< ne .scitumt nairo, , ni mi privilege ttt. 5. swt. 2, art. hetr also the 
<fc du vrndeur pritnicih non ptiytf n o(o& oi tlic same author on that 
a du pvix, ni an privilege dii dim- article. :mrt on book f q fit. 1, sect. 5 
** ncur a la iiimut droits tie art. 4. Where it appears that by 

u la masse djt\s qhiuncieifl. Tolies l be custom of some part, * of k'rancc 
u sent nos regies Ia* oonnoisse- a person, who has sold £Onds r\- 
H mvnt n*a jamais, pk : considdre pectiiur to bo paid juiniediutciy, 
mi parmi nous con mi e un papier may, if he is not paid, retake the 
u uegociahle. Le transport du tiLre goods even out of the possession of 
u est uu© tradition feint*, qui a subsequent purchaser. 
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reclaimed (g)> although if found remaining unsold in the 
hands of an insolvent factor , they may be reclaimed, be- * 
cause a delivery to a factor does not of itself alter the 
property. 

3. The law of England, however* will lend its aid to 
carry into effect the more enlarged rule of equity, which 
exists in another country, upon a transaction taking place 
there, as appears by the following case : By the law of 
Russia, “ If, in case of unpaid debts' or bankruptcies, any 
" body has reason to suspect that the debtor or bankrupt 
“ has suay thoughts of making the creditor lose, and there* 
“ fore loadeth on board of ship or vessel goods or cargo, in 
such a case the creditor is to give notice in town (h) to 
* c the head Judge of the Court, (in districts to the Chief), 
u that the ship or vessel, or goods, or the whole cargo, 
*• should be retained time enough until the full payment 
w is made 10 whom due/’ r * In consequence whereof, and 
“ by virtue of that law, if the seller or shipper, in case of 
** bankruptcies, can identify that the merchandize belong- 
“ mg to him is in Russia in ships, warehouses, or whcrevci 
they may be, in such a case the goods must be given 
€t back to the seller* or shippers, being their propert y , and 
** cannot be brought in concurs’' (i), that is, into the 
general mass of the buyer's effects to be distributed among 
his creditors* Messrs. 1 johttingk Sf do. of St. Petersburg/!* 
in pursuance of directions from one Crane, of London , and 
m factors for him, shipped a cargo of Russian commodities 
at St* Petersburg/^ on board a r?hip chartered by Creme* and 
sent invoices thereof, and 0 bill of lading of part to him, 
but learning before the shiffs departure that some bills, 
drawn by them on him in consequence of a previous trans* 

* * • action, 

(h) Qh&re, Whether this should 
not be g towiis^’or u u town?’' 

(i) Mercantile Na ri&ution Laws 
of Rumv , published 2;7th June 1 7 O l , 
sect. 1 3 th 

and see BlacUUvrn v. {/rrg$iw, 1 
Brown’s Rep, in Chancery, 420* 


($) In case of a sale of land,, if 
the pmeiniMi roont) is not paid, the 
Court of Chancel y considers the 
purchaseras a trustee for the seller. 
Policy fen v. JUaore, 3 Atkins, 272, 
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action, were unpaid, they procured from the master of the 
vessel hills of lading to their own order , and sent them to a 
friend in London, and informed Crane, that he might have 
the bills of lading upon giving security to their friend for 
payment of the bills of . exchange to be drawn for the 
amount of the goods, otherwise their friend would sell the 
goods on Crane h account, and apply the proceeds in dis- 
charge of the bills of exchange. Crane in fact had com- 
mitted an act of bankruptcy, before any of the goods were 
shipped ; on the arrival of the ship in London, his ar*sit£hees 
demanded the goods of the master, and offered to pay the 
freight, &c. but the master delivered them to the friend of 
BohtUngk § Co. on their account, in conformity to their 
indorsement of the bills of lading. Whereupon the as- 
signees of Crane brought an action k against the master: 
arul the Court held, that the law of Russia in this case 
ought to prevail, although BohtUngk <iy Co. had not usually 
taken the goods out of the ship, or instituted legal process 
for the recovery of them; considering the master’s signa- 
ture of bills of lading to their order to be equivalent to a 
stopping in transitu or re-deliverj to them, and to have 
rendered it unnecessary for them to have recourse to the 
compulsory process of the law ft). 

In this case recourse was bad to ihe law of Russia to 
sustain the right of the consignor, liecause the ship was* 
understood to have been. chartered by the consignee, and 
it was then supposed that the right of stopping in transitu 
did not apply to the case of goods shipped on board a vessel 
of that description. In another case, however, that arose 
out of the same transaction, wherein it appeared that the 
contract was not made in terms of letting and hiring, but 
contained only that the ship should proceed to Petersburg}*, 
and there load from Urn factois of Crane a complete cargo, 
it was held that the shippers might stop the. goods by the 
law of England, without the aid of the Russian law < l). 

4. But 

(k) Inglis $ others v. IhheraiMid, I (<) BohtUngk v. Inglis, 3 Kwt, 
1 Bust, 515. | 38 k 
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4. Exit to return to the law of England. Let us con- 1 
sider, First, in what cases generally goods may be stopped , 
in transitu: Secondly, under what circumstances goods 
are deemed to be in transitu, and what not ; and, Lasts.?, 
by what acts the right of the consignor may be taken away, 
before the end of the transit 

First. It should br observed that the act of stopping in 
transitu is an adverse act. ou the part of the consignor against 
the Consignee. If a consignee after an act of bankruptcy 
deliver up the bills of lading to another person upon his 
undertaking to apply the proceeds of the goods in discharge 
of bills of exchange drawn for the price, and he accordingly 
receive the goods, he cannot retain them against the assig- 
nees of the bankrupt, although the original consignor af- 
terwards approve of the arrangement : and it seems that the 
law would be the same, even if the person with whom such 
an arrangement should be made, were at the time an agent 
of the consignor (m). But if the delivery of goods be coun- 
termanded by the consignor, the goods having been con- 
signed upon credit, and the consigner having failed or become 
bankrupt, it is the duty of the master to obey the counter- 
mand, and deliver the goods, not to the consignee, but 1 o 
the order of the consignor. Such countermand and substi- 
tution of a new consignee are most easily effected, if the bill 
of lading is originally made fot delivery to the order of the 
consignor, because in that case the consignor may, if he 
has reason to suspect the failure, oris afterwards apprized 
of it, send another part of a bill of lading to a correspondent 
at the port of destination, indorsed in blank, or for delivery 
to him. But the countermand may also be made, in the 
event before^mentioned, if the consignee is originally named 
in the body of the bill of lading (n). For the right of stop- 
ping in transit u does not depend upon a supposition that 
the property has not passed from, the consignor, but omthe 

contrary 

( m) Stffhen § another v. T Yttty, € ( n) Tim assignees of Bwghatl \ 

East, 371 . Howard, 1 Hen* Bin 365* not* 1 «r. 
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contrary is founded on an admission, that the property has 
become vested in some other person. No question can ever 
be made upon the right of a man to seize his own poods : 
but»Lhe quest ton in cases of stoppage at transitu generally 
is, whether under the circumstances the consignor may de- 
vest the property which has pushed to another, and revest 
it again m humelffo). 

A pur.-on abroad, who m pursuance of orders sent by 
a merchant of this country^ purchases goods on his own 
u edit ol‘ others. whose names are unknown to the merchant, 
and win* charge^ the merchant a commission on the price, 
and consigns them to him, is a consignor within the mean- 
ing of this rule ; in reality he is the vendor, and the con- 
mgmy the vendee (f>). So also is a poison who sends 
goodv to be sold oil the joint account of himself and the 
eonsigneiq y ). Even an alien enemy who had shipped a 
cargo to a Jh-ifiJt merchant under a Ih'ttkh licence lias 
been allowed to stop the goods by his agtnton their arrival 
in lino la wi : the licence being held lo give legality toollfbe 
consequences of the sale ( r ). ilut a person who becomes 
surety for the consignee, by accepting bills drawn for flu* 
price of goods by the vendor, is not a consignor within tins 
rule, although the bills be sent through his hands to flu* 
consignee (sj> 

(i. If the consignor indorse, mid transmit the bill of* la- 
ding in pursuance of an agreement, and m trust to indem- 
nify against acceptances, or the like, ho cannot conutoi- 
mund the delivery, and take hack the goods, while; the trust 
and object of the consignment remain unsatisfied ; nor must 
the master re-deliver them to him ( ( h So if good** bo seuf 
by order of the consignee, on his account and at his risk , and 

the 


(i>) See Mr, JW/c'-’s 

opini'iii in Lie hint rnhc v JUi, atm, 
V Kast, 27, 28. 

( p) Ftac & aaoUiQr v W Very, 3 

i^»t, 93 

((/) JNamomSi auvthn v. 1 Jn'rn'nn 
4 ' a not he r f 0 Knsl, 17. 


( » ) Fenton 4* ontffktr v* Peat son 
and tinniher* 15 lows, 419. 

(s ) tViftkv) 4 another v. TIW/, (> 
I’illat, 37I. 

ft) Ihtille v. Smith A another^ 1 
Cos. & Pul. 56;;. 
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thue consignor draw bills of exchange upon him for the 
price, and indorse and transmit the bill of lading, the 
consignor cannot take possession of the goods at the 
place, of destination and insist upon, immediate payment 
, as the condition of delivering them, the consignee being 
willing to accept, the bills, and tint having Jailed in his 
rirattns/ances (v). 

d. It. This subject, lias received much illustration from a 
judgment delivered by the learned judge of the Court of 
Admiralty, whose opinion coincides entirely with what has 
bear here advanced. A ship hating been taken on a voy- 
age from Cette to, Copenhagen, some brandy found onboard 
was claimed in the Court of Prize on behalf of a Mr. Kye 
of the latter place. The consignor, l apprehend, w'as an 
enemy, and Rye a neutral. The question was, whether the 
hraud y was the property t)f Kyc ? The documents were 
notallbeJore tbc Court in the first instance ; but the material 
facts appear to have stood thus: — The consignor at Cette 
had received orders from Kye to send him a quantity of 
brandy, for which he was to draw on a Mr. Reiuk $ 5 and 
the letter of orders expressed a wish that the brandy should 
notbe.Bhipped before April . Thebrandy was in fact shipped 
iu January or February, and bills drawn on Jleinkc about 
that time. By the bill of lading the brandy was expressed 
to be shipped on the account mid risk of Rye, and to be 
delivered to him. Before the ship’s departure the con- 
signor appears to have received some information, from 
which, he inferred that Rye had stopped payment, and lie 
took the master of the ship before a, magistrate, and there 
caused the following indorsement to be made on the bill of 
lading : “ That whereas the master cannot deny that he has 
“ received one hundred hogsheads of brandy for Mr. Uam 
“ Rye j but, as the inteiest of the shipper demands that 
* £ they should not be delivered to Mr. H. Rye, the master 
'* is prohibited from delivering them to him, but he is 
v “ directed 

• 1 • > 


(u) Wt'i'nj Mmit pmtery, $ Ea&l, 



OF STOPPAGE IN TRANSITU. 371 

" directed to deliter them to Mr, Ryberg.” A letter was 
probably writteu about the same time to Ttyberg, desiring 
hint to take possession of the brandy ; a letter was afterwards 
■written to the same person revoking such order, and saying 
that Ayr had ordered the drafts to be accepted, and that 
the intelligence on which the consignor had acted was 
erroneous, for not Aye, but a Mr. Kuhl, had stopped pay- 
ment.. In fact Retake did hot at first accept the drafts for 
want of orders from Aye, which seems to have been owing 
to the shijfutont having been made earlier than Aye ex- 
pected. The following observations, which form a part of 
the very learned judgment delivered on this occasion, are , 
extremely apposite to the subject of the present chapter. 
“ The revocation in this transaction was not explained, 
" but was expressed in absolute torpis ; and I am clearly 
“ of opinion, that if Mr. Ayr had been an insolvent person, 
“ it would have amounted to a complete aud effective 
“ revendication of the goods. But if the person, to whom 
“ they are consigned, is not insolvent; if, from misinforms- 
" tion or from excess of caution, the vendor has exercised 
“ this privilege prematurely, he has assumed a right that 
** did not belong to him, and the consignee will be entitled 
“ to tbe delivery of the goods, with an indemnification for 
“ the expellees that may have been incurred. In the law 
u of England, as far hr 1 can collect it, and in all hooks 
“ into which I have looked, it is not an unlimited power 
" that is vested ia the consignor, to vary the consignment 
“ at his pleasure in all cases whatever. , It is a privilege 
'* allowed to the Keller, for tbe particular purpose of pro- 
tecting hita against the insolvency of the consignee. 
“ Certainly it is not necessary that .the person should be 

* actually insolvent at the time. 1 f the insolvency happens 
u before the arrival, it would be sufficient, I conceive, to 
" justify what has been done, and to entitle tile shipper 
*• tp the benefit of his own provisional fcaytion. Biit if the 

* person h not insolvent, the ground is not laid, on which 
<v alone such a privilege is founded. Then, if Mr. Ay' 

b b 2 * has 
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“ has proved insolvent, the shipper will have exercised his 
44 privilege ; but if he is not insolvent, and has -actually 
“ pro\ idod for the payment of the goods, he will be entitled 
“ to the delivery ; unless it can be sJiewn that the right of 
“ the shipper extends farther than I have stated it, and 
4t that it amounts to an unlimited right to vary the con- 
44 sigameid at pleasure. Where goods are shipped w ithout 
14 orders, such a right exists. The seller, if he may 1 m* so 
'* described, retains an absolute power over them, for then* 

44 is no purchase. But when orders have been received 
“ and executed, and delivery has been made to the maMci 
“ of the ship, and bills of lading signed, the seller isj'unrlu* 

ajftcw, except in the peculiar case in which he is again 
“ reinstated by the privileges of the vntdeur primittf. That 
“ will make it a matter of fuudameutul nnpmtunce, that 
*' the letters contuming tin original ordei should Ik pro 
il ductal. The mercantile law I take to be clear and dislhu 1, 
* f that the seller has not a right to vary the consignment, 
** except in the case above stated. The mischief and in- 
** convenience that would ensue on a contrary supposition 
u ure extreme. The goods might be put on boaid, and 
** might lie at the risk of the consignee for two or three 
'* months; and if the consignor could come and resume 
<f them at pleasure, it would place the consignee iu a 
44 situation of great disadvantage, that he rihould be ex- 
“ posed to the nnk during such a length of time, for an 
n object which might be event ually defeated at any moment, 
44 by the capricious or interested change of intention in 
“ the breast of the consignor. It would be to expose the 
u consignee altogether to the mercy of the seller.” 

The learned Judge then proceeds to quote three cases 
from Ewcrigonf,}). in each of which a French court had 
ordered goods to be delivered to the original consignee, 
notwithstanding a change of destination by the consignor; 

and 

fir )Thr ham* il ,7 udgf remarked, I vory mipoitaul to the ease before 
that he thought the law ot ' l'ranci j him, being u b'rcnch zmiva i^nuivat. 
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and then adds, 4C Thc.se cases I consider to be a clear ex- 
“ j>ositionof the law, that persons having accepted orders, 
“ and made the consignment, have not a right to vary that 
fi consignment, except in the sole tmt of insolvency. The 
44 alteration may be made provisionally without actual in- 
“ solvency ; but if the insolvency does not take place, the 
u art which has been done is a mere nullity ; and the seller 
“ lias exercised a power to which the law does not ascribe 
“ any legal effect.” In the,reKuIt the goods were restored 
to Kt/e(y}. 

7. This right of stopping goods in transitu does not be- 
long to a person who had only a Hen upon them without 
a property m them. And therefore if a fuller or dyer, who 
has fulled or dyed cloths, and who is not. obliged to part 
with the possession of them until the price of fulling or 
dying them is paid, put them on board a ship for delivery 
to his employer in pursuance of his orders, and the employer 
fail, the fuller or dyer cannot countermand the delivery, 
because his lien and right <0 retain tilt? do tbs ceased, as 
soon as he parted with the possession of them (2). 

8. " A consignor may exercise tins right, although a part 

«>f* the price of the goods has been paid by the consignee ^ a ) ; 
or u lull of exchange lias been accepted by him for the 
whole, and indorsed over to a third person (b). And an 
usage for land-carriers to retain goods as a security for the 
general balance of account due from the consignor, will 
not prevent the consignor from reclaiming them out of their 
hands, upon paying the price of the carriage of the par- 
ticular goods only fc Nor will a similar usage, when the 
carriage is to be paid by the. consignor, authorise the carrier 
to detain goods from the consignee who bus paid the price 
of themf Jb , 

9. Sk*'ON»i*y# 


(// ) The CotfHTAX’fi Ih'frnk 
sou, ti Hob. ;J7I 

, (z) Swvcd A mother \ . Vytn 9 t 
Rust, 4. 

(a) Hodgson v. loy, 7 TVi 1 Rep. 
in R. B. 440, * 


( b f Pit's, «y < tout hi r r. 3 

Ku.i, <y\. 

\c) l tyjtr.nheim § another v. Russel. 
3 Bns.& Pull 45. 

( d ) j flutter v Woolcot, U Bos*, & 
K.ft 4. 
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. ^.‘'‘Seconm.y. Goods are deemed to be in transitu not 
otily while they remain in the possession of the carrier, 
whether by water (e), or land(/j, and although such car- 
rier may have been named and appointed by the consignee ; 
but also when they are in any place of deposit connected 
with the transmission and delivery of them, and until 
they arrive at the actual or .constructive possession of the 
consignee. 

10. If goods are sent by Rea to a certain port to be for- 
warded from thence by land to the residence of the con- 
signee, and upon the ship’s arrival at the port are delivered 
to a wharfinger, who receives them on the part of the con- 
signee, to be forwardedsto him accordingly ; they are sub- 
ject to this right of the consignor in the hands of the w har- 
finger (g); and the law is the same in case of deliver}’ to 
u packer appointed by the buverf ft ) unless the warehouse 
of the packer be used by (he buyer as his own, and be the 
place of the ultimate destination of the, goods ( i ). 

11. So, as I have before observed, tire master of a ship, 
chattered wholly by the consignee, is now held to be a car- 
rier in whose hands goods may be stopped (k). But where 
a ship had been hired by the consignee for a term of years, 
and was fitted out, victualled, and manned by hint , and 
goods were put. on board thereof, to be sent by kirn on a 
mercantile adventure, for which he had bought them ; it 
was held that the consignor could not stop them; the con- 
signee being in that case the owner of the ship pro tem- 
pore, and the delivery of the goods on hoard thereofbejsg 
equivalent to a delivery into a warehouse belonging to 

him, 

(c) Stokes v. 1 m Hb'tere, tried be- ( h) Hunt (f Others v. Riurd, K. B. 

tort. Lord Mansfield, at (imUiliail, cited 3 Tor. Itcp. K. B. 46“ • 

3 T«v. ItopK. ii. 46ft. . 

'(f) Hunter Hr aunt her v. Kale, 0 ) M S™Uff others v.PefM.3 Bq*. 

tried iwforo Lord ‘ ManfieU, «t ** "uit. 469. 

4 iulldhaU, cited 3 Ter. Itep. H. B. , f A , } BMingk v. helm, 3 East, 

oCi 

(g) Mills it another v. Hull, 2 1 

Be*. & I’u!l. 4f>7 
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him, and the transit, being in ©fleet a transit from and not to 
hivb(i). 

12, In a case of goods sent by a waggon, whjfch arrived 
at the inn in Ijywloft, where the waggon usually put up, and 
were there attached by a creditor of the vendee, according 
to <he custom of Loudon? and which in that situation were 
claimed by his assignee, he having become bankrupt* and 
marked by the assignee, it was held that the vendor could 
not afterwards countermand, the delivery ; the goods being 
deemed toffiave arrived at the end of their destined journey ; 
and the* assignee to have done that, which was equivalent 
to taking actual possession ; the removal of the goods being 
impracticable on account of the attachment (m). The ipies- 
tion arose between the vendor and the assignee* who after 
a claim made by the vendor churned possession of the 
goods, the attachment being taken off. An attachment of 
this sort laid upon goods in the hands of a wharfinger does 
not defeat the right of the consignor (n h 

A delivery of goods to an agent of the buyer residing at 
n sea-port, with whom they are to remain until the buyer 
sends orders for shipping them to a foreign country, is iti 
effect a delivery to the buyer (0). So if u buyer having no 
warehouse of his own, be in the habit of leaving goods at 
the waggon office until he gives orders for their shipment, 
or removal, the transit ends upon their arrival at the wag- 
gon office fp). In each of these cases, ns between the 
buyer and the seller the goods have arrived at the end of 
their journey. The subsequent shipment would be the 
commencement of a hew journey under the direction of 
the buyer (o). ,3. mere 


' (t) TmvUr # mother v. M* Tag- 
gart fyolhen, tried before Mr. Jus- 
tice Giov? at firistof? and cited 7 
Ter. Rep K.IM4». nnditt the case 
mentioned in the text. 

(m ) Elite v, Uml? 3 Rep. 

K. B. 464. 

(n ) Smith mother v. Gtm f J 


f 0) DuO/t. <V Kcrs v. Boldrtt n % 5 
Ea#t, I75 JW nltto tdedfSt another 
v. Height, 3 Bfa*. & 320. 

(p) ft™*,, #, miothzr os&gnm v. 
Piikjw'd $ an <yifrer > 1 M mte 
and 8 Taunton 83, 



3/fi PART 111. CHAP. IX* 

13 *' Where a ship, which outfit to have performed qua- 
rantine, came into port without doing so, ami the assignees 
of the consignee, who had received the bill of lading, but 
hud become bankrupt, went on board immediately, and 
claimed the goods, add opened some of tlie chests, and put 
a person on board to keep possession, and the ship being 
on the same day ordered out of port to perform quarantine, 
an agent of the consignor, having received another bill of 
lading, claimed the goods of the master during the per- 
formance of quarantine : it was held by LorA'Kmifon, at 
i he trial of an action brought by the consignor against, the 
assignees, w ho afterwards obtained possession of the goods, 
that the right of the consignor to stop the goods in tramilu 
existed when the claim >vus made on his behalf, because 
the voyage was not at an end until the performance of the 
quarantine, and the consignee had no power to devest the 
rigid of stopping in transitu, bv taking possession before 
the conclusion of the voyage. The plaintiif obtained a ver- 
dict, and the opinion of his Lordship was a tier wards sanc- 
tioned by the Court of King s Bench on an application for 
a now trial. The doctrine of this case is in exact confor- 
mity to the tenor of a bill of lading, by which the master 
always engages to deliver the goods at the place of desti- 
nation, und which therefore gives no authority to the 
< unsigned to demand them before their arrival at that 
place (q)* 

14 , By an act ol parliament made for securing the duties 
payable upon the importation of wine, the proprietor, im- 
porter, or consignee, was required, within twenty days aftw 
the ship has been coined at the Custom House, to make an 
eiury of the nine, pay the duties, and land tbo worn; upon 
fail n jl tin* w*n«: was to b* convoyed to the King’s wuitvhuuse, 
mid if the duties were nut paid within three mouths, to be 
publicly sold, to defray the duties and expuncos, mid the 
ovurplu* (if any') to be paid to the proprietor or othei 

poison 

(tj) Ihht \\ JfiwrtJ h nnethtr. 1 Lapm, X.lVottus, 
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person authorized to receive the same (/*,). This statute 
gave occasion to a question upon the subject now under 
consideration. A quantity of wine arrived here consigned 
to Ijeiftaml fy Cragg, by whom it was ordered, and who 
bad accepted a bill drawn upon them for the amount. 
They did not enter, or pay the duties for it within twenty 
days, but before the expiration of that period became bank- 
rupts, and the bill accepted by them was not paid. The 
wuie was conveyed to die King’s warehouse according to 
the Klatutft, The assignees of Ln/tand Sf Cragg first, and 
after them an agent of the consignor, claimed the wane of 
the officers of revenue withm the three months. The wine 
lnnvc\er was not delivered to either party, but was publicly 
sold at the expiration of the three months, and the. assignees 
of Lcyiand Ciagg brought an action against the broker 
for the overplus price. The question in the cause therefore 
was, whether the claim made by the agent of the consig- 
nor was a legal stoppage of the goods in transitu, before they 
had am* to the possession of the consignee ; and Lord Kenyon, 
Indore whom the cause was tried, held it to be so, and the 
plamtills faded m their suit ($). This doctrine was recog- 
nize* l and adopted by Lord IWenhorongti in a subsequent 
»*:ise i elating to \vmr sent to the King’s warehouse under 
tins statute, which will he more fully staled for another 
purpose in a subsequent part of this chapter. 

In these last cases the claim was made before the time 
arrived at which the consignee had a rigid to take actual 
possession, lathe case of the goods brought bv the wag- 
gon w the inn, that time was arrived : flm exercise of 
the right was alone pvemm d by an extrinsa circumstance 
wholly unconnected witli the conveyance or delivery of 
the goods. 

\r )m Where the master had begun to unload, and had 
actually delivered part of a cargo of gram, a bill of ex- 
change 

(r) *.>(> (iio 3 .c 5 U **'M Tbr. scMioik »s n>|M*alHl hy llu' (i (ho. 4 . 
c lt»£ s 1 7<), imd jv tii’Hi'i il putviMim inliodu»v{| by c I07. «, id 

f&) Niftlhey unotfur t\ /•»/>/, *2 Efrpm. N 1* <asrsfii.*j 
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change having’ been drawn and accepted for the whole; it 
was determined that the consignor’s right to countermand 
was wholly at an end, and could not be exercised over the 
residue of the cargo ( t). But where a carrier having landed 
a part on a wharf of the consignee* resumed it, and took 
tire whole to his own premises in order to secure his own 
demand for freight and carriage, IhU was held not to be 
such a delivery as to put an end to the right of the eon- 
&]gnor( 4 t). > And where the master had actually, delivered 
the goods to the person by whom they were ordered, and 
at whose risk they were to be imported, it was held that 
the consignor could not reclaim them, although the bill of 
lading was for delivery to the consignor, and was unin- 
dorsed, and the bill of exchange drawn for the price had 
been dishonoured fx,). in this last case live propriety of 
the: delivery as between Oie consignor and the master seems 
doubtful. If goods are delivered to a vendee at a wharf, 
and shipped there in his name with the assent of the ven- 
dor* no subsequent stoppage can take place (y). But if a 
carrier after notice from the vendor to slop goods, does by 
mistake deliver them to the vendee, the right of the vendor 
w ill not be taken away, even though, owing io the vendee s 
having become bankrupt, the goods may have passed into 
the hands of his assignees (z)* 

It sometimes happens that goods intended for exporta- 
tion are sold under a contract to deliver theta on board a 
vessel named by the buyer. In such a case the seller may 
retain his property iri the goods by taking a receipt for them 
from the person in charge of the ship, so long as he keeps 
this receipt iu his own hands, the shipment not being under 
such circumstances a complete delivery to the buyer (a). 

Tie 


(f) Sfubp Sf another v. Heyward 
Ar pthen, •/Han, Bide. 504. 

(*t ) ('rnwhuy 4 others y. 2$adc&- 
1 IT«U\ j8i. 

t (r) Cate & others ^ . Huttkn Sg 
others, 4 Kutjt, 21 n 


(y ) Noble, V. Adams, 7 Timm on, 
and 2 JVlM'bhntl, 36b, 

(z ) l.rft 4* unofhtr v . OtWcy 4r 
others, 7 Tauntun, 1C9. and 2 J&ar* 
shall, 457* 

( 0 ) Craven 4 mother v, Mydct\ 
t» Taunt, 433. and 2 Marshall, 1 27, 
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He will also retain his right to the goods, at least as against 
the master of the ship* if he demand a receipt in his own 
name at the time of the shipment, although the receipt be 
not delivered, and the master afterwards sign and deliver a 
bill of lading to the buyer, who becomes iasdivent before 
the departure of the ship ( b )* 

1*0* h* Goods are frequently sold upon credit while they 
remain in the custody of a warehouseman, who is to deliver 
them to the buyer upon receiving an order for that purpose 
from the f&ller. In such cases the custody of the ware- 
houseman has been sometimes considered afc in the nature 
of a transit j and questions have arisen as to the power of 
the seller to countermand an order that may have been re- 
ceived by the warehouseman* upon discovering the insol- 
vency of the buyer. Upon such a question it. is important 
to ascertain whether, according to the nature and subject- 
matter of the contract, any other act on the part of the sel- 
ler i* to precede the actual delivery of the goods* If nothing 
is to precede it, and the order lias been handed by the buyer 
to the warehouseman, and he has made the usual entry in 
his books changing the name of the proprietor (c ) ; or even 
if he has not made such entry ( d); the handing of the order 
to the warehouseman is a constructive taking possession by 
the buyer, and the order cannot be Countermanded. A for- 
tiori it cannot be countermanded if the buyer has actually 
removed from the warehouse a part of an entire quantity of 
goods sold at one fixed and entire price (e ). Rut if any 
thing is to be previously done on the pari of the seller to 
ascertain the amount of the price, of to ascertain and perfect 
the specific subject of the sale, such for instance as weigh- 
ing the goods ('f), m order tor delivery may be counter- 
manded 

(h) liuck 4 * Hot field, 5 B. 8* A. (d)lti the ft&me case afterwards 

63a* hy fl*n Court, Ibid. 

(e) Hammond 4 othjtH v, A n*h r - 
(e ) By I <ord E!hnhomtgh y ( -h, J . son, 1 BfVs. & Pul) .N* K. 69. 
in jlftrmn 4* others v. dmtrhtm 4 if) Wilbers 4* others \ hyp 
% Ca*np. 24$. mother . Holla N. P. 18. 
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manded before s*TicIi previous net bus been done* Thus where 
st person contracted to sell all his starch then lying at the 
warehouse of another, at a certain price per hundredweight 
to be paid for by a bill of exchange, and a certain number 
of days was allowed for the delivery, and the seller wrote 
an order to the warehouseman, to weigh and deliver all his 
starch to the buyer, and the buyer handed the order to the 
warehouseman, who weighed a part which the buyer re- 
moved, and then the buyer failed before the residue was 
w eighed, it was held that the seller might law I'uHy counter- 
mand the delivery of the residue (g). So where a quantity 
of oil in casks was sold, and according to the course of 
trade, the casks were to be searched by the sellcTs cooper, 
the quantity of impure matter to be ascertained by a per- 
son attending on behalf of both parties, and the casks to 1#* 
filled up at the seller’s expcncc, it was held that the order, 
which had been delivered to the warehouseman, might be 
countermanded before these things wore done (7* T On the 
other hand upon a sale often tons of oil, being part of forty 
tons contained in one cistern, where nothing remained to 
bo done except to draw off the ten from the forty, it was 
determined that the seller could not countermand the older 
after if had been placed in the hands of the warehouse- * 
man (0- But although something may iemuin to be done;, 
so that the delivery be not complete, yet if l i;e buyer sell the 
goods to a tliiid person, and the wharfinger certify* to such 
third person that lie has transit! red the goods to his ac- 
count, who thereupon pays the price, thewharfingei thereby 
irnikes him.* elf resporiMhle to Ihc third person, and cannot 

defend 

( { f) ibmwvt •) am it in r \ , ,U*y ?,,) MmUt 4 other ■*, n K*ot, 210. 
ti , <> 1 4 . j CVigifCy V. I'm vi'tt S' another, 2 

{ h ) it atJacc 4 of hen v. ,Y , Camp*- 2 40, anti StuacMv, Hfghts 

uhothtr, 13 East, 5*22. ^ another, i.f fcasl, 308. run) he 

(V. M f'MumwS- others v, FruV coiiHalh il with l>v ihe 

to uthu v, va Ksim, 814, read* r They cir» noi fpmted in the 

The M'vutJ ciiHt-s of litudt v, text, Loculi'** lUy hC* A 0 ) to lie 
W'hUchotn* S another, 7 f-ast, ft/ph upon vbf voting of rlio 

Hurry tS othub v. J/'irt uii v -V *f firs, property. 

1 (".amp 4 .^ X "A? 4 "tinny. 
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defend himself against hi.^ chum under the right of the fiivi 
seller to stop the goods (It). 

ph Lastly/wu tiro to c*>nsidei bv what acts the rig] it 
of tho consignor may bo taken a way, before the end of the 
transit. 

Si net* the publication of the funner editions of this book, 
this subject lias leceived the attention of the legislature, 
and nets yf parliament bar*' passed (l) 7 by which the 
matter wifi in many cases be governed in future. The 
legislative enactments are in pail uouiirmutnry of the com- 
mon law, and in part an impound alteration ol ?t. Tin 
following abstract of them nil!, it e hoped, be fouml mu- 
led, and umToI ; 

Tin: in whose mum goods ■arc dnpped is to be 

doomed i he mm onuci theieof, so liu as to entitle tie 
consignee to e lieu thereon in respect of .mv muju v m 
negocinble security advanced by him to Mich person, m 
received by such person to Ills u*t\ //' he la!, not no! ire by 
iht* bill of lading or otherwise, at 01 before the advance 
or receipt that such person is not tile actual and bona 
fide ownoi of the goods; and such poison shall bo taken 
for the purposes of the ml to have been entrusted with the 
goods for the purpose of consignment or of sale, unless 
the contrary be made to appear ( m ). So also, a person 
inlrusiOtt with and in possession of a bill of lading, or 
of any of the warrants, certificates or orders, mentioned 
in the Act, is to lie deemed the. true ovuitr of the goods 
de«cril>ecl therein, so fai as to give validity to any contract 
or agreement made by him for the sale or disposition of 
the goods, or the deposit or pledge thereof) if the buyer, 
dibponee or pawnee, has not not nr by the document or 
otherwise, that such person is not the actual and bond fate 

owner 

(h) Hawes & another 4* Watson aitei and amend tho fusi, ni»«l 
4 unothrr % 2 B. Sc (k frJO. t hi* re (ore the auaetmeiitK of the lust 

(/) 4 Geo. .pr.93. and (> (ho. only are abridged m the tc\t. 
c. 94. Hie last A ut was passed 10 (w) 0 GVe. 4. i, 94 t 1. 
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owner of the goods ( n ). But if such person deposit ot 
pledge the goods as security for a pre-existing debt or 
demand, he who ho takes the deposit or pledge without 
notice shall acquire such light, title or interest, and no 
further or other than was possessed by the person making 
the depositor pledge (v). And further, any person may 
contract for the purchase of goods with any agent entrusted 
with the goods, or to whom they may be consigned, and 
receive and pay for the same to the agent, notwithstanding 
he shall hme notice that the parly with whom h*e contracts 
is an agent, if such contract and payment be made in the 
ordinary and usual course of business, tmd he lias not at 
the time of the contract or payment, notice that the agent 
is not authorized to sell or to receive the price (p). Also, 
any person may accept any goods, or any such document as 
aforesaid, on deposit or pledge from any factor or agent, 
notwithstanding he shall have not ice that the party is u factor 
or agent ; but in such case he shall acquire such right, 
title or interest, and no further or other than was possessed 
by the factor or agent at the time of the deposit or 
pledge (q). 

it is, however, provided, that the act shall not prevent 
the true owner of the goods from recovering tin in fmm Ids 
factoi ot agent, before a sale, deposit o+ pledge, or from 
the assignees of such factor or agenl, in ihe event of his 
bankruptcy : nor from the buyer the price of the goods, 
subject to any right of set-off on the part of the buyer 
ago mat the factor or a gent : nor fi'ora recovering the goods 
deposited or pledged upon ^payment of the money, or 
restoration of the negociald * instrument advanced on the 
security thereof to the factor or agent ; and upon payment 
of such further money, or restoration of such other nego* 
ciable instrument (if any) as may have been advanced by 
the factor or agent to the owner, or on payment Of money 
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equal to the amount of sue)) instrument j nor from recover 
ing from any person any balance remaining an his hands &*> 
the produce of a sale of the goods, after deducting the 
money or negotiable instrument advanced on the security 
thereof. And in case of the bankruptcy of the, factor or 
agent, the owner of the goods so pledged and redeemed 
shall be hold to have discharged, pro tuuto, his debt to the 
estate of the bankrupt (r). 

1 am not aware that any case has hitherto been decided 
upon the construction of these enactments* They appear, 
as I have before observed, to be partly a confirmation, and 
partly yu alteration of the huv : and as a knowledge of the 
former state of the: law is often very useful,, evert after an 
alteration has been made, it has been thought advisable to 
retain the contents of the last edition* on this subject, with 
a reference to some subseipiuit decisions. 

The bill of lading in all its usual forms contains the word 
“ ow/gus/’ but it will be proper to advert again to the dif- 
ferent forms in common use. Sometimes it is made for de- 
livery to the consignor by name, or assigns ; sometimes to 
order, or assigns, not naming any person ; and at other 
times to the consignee by name or assigns. In the two 
first cases, the consignor cither transmits it without any 
indorsement, or indorses his own name generally upon it, 
without mentioning any other person ; or indorses it spe- 
cially for delivery to a poison named by the indorsement. 
Occasionally too, particular conditions or restrictions re- 
specting the delivery are mentioned in the indorsement. It 
will be immediately perceived that in tins respect there is 
a strong resemblance between this instrument and a pro- 
missory note. The mere possession of a promissory note 
made payable to another person and not indorsed by him, 
gives the holder no power to indorse over the note. Nor 
ought the mere possession of a bill of lading, made for de- 
livery to the consignor and not indorsed by him, to induce 

any 


(r) Ct Geo. 4 * c. 94. a. l>. 
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-oily one to believe lhat the holder is uutin wived to dispose 
*>f the goods. On the other hunch if the hill of lading bo 
originally made for deliver}’ to the consigner ; or being 
made ibi delivery to the consignm or assigns, 01 to order 
or resigns, be indorsed by the consignor, either to a third 
jk rsoirby name, or generally without designating any per- 
son, it uiay on the first view bethought that the [>crsou 
named in these two first cases, or who *s the holder of the 
instrument hi the latter case, fyis authority to dispose uf the 
goods as ho may think proper. * 

fn what follows the vw»fd uwsiotta' will bo mod to ih-nuic 
such a person, and the bill of lading spoken of is to be un- 
derstood as falling within one of those, thiec dos( riptmiis 
fast mtvnt toned, unless the contraiv *s pointed out. 

In point of practice it frequently happens ihat tin coin 
sigiree. having received die bill of lading, sells the goods 
for a vaj'uble consideration, or i.ns«> money upon then*, 
before their arrival, amt dcbvcis owr tuo bill of iadme 1 “ 
a third person, who is wholly ignorant of the nature o< 
terms of the consignment, and docs not know that the con* 
signee is not absolutely entitled to receive and dispose of 
them : under such circumstances a very important question 
of law has arisen upon the right of the consignor to coun- 
termand the delivery as between him and the pa son to 
whom the bill of lading has been thus delivered, without 
any fraud or collusion. 

Of the frequency of the pi notice to assign bills of lading 
among merchants, and the conveniency of the practic e in 
many cases, there is no doubt ; but not every mercantile 
practice of frequent use and *'v»:n of general convenience is, 
or ought to become, in all its consequences, apart of the 
l.i w of the land; for if such a rule were adopted, the law 
imu in many cases depart from its own principles, and 
vary with the varying fashions of the times; nevertheless, 
the law uf England does adopt into its own bosom many 
of the ancient customs and usages of merchants, and stretch 
forth its mm to assort and maintain them, when they arc 

found 
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found ’ consultant io legal reason and legal wisdom, aud 
most especially when they are calculated to promote ho- 
nesty and to prevent fraud. And upon the subject now 
under consideration, the question is, what extent of legal 
right the act of the consignee confers upon Jus assignee (sj> 
The earliest mention of this subject in our law books is in 
the case of Evan* v. Murlett (t), in which Holt . Chief 
Justice, said, u the consignee of a bill of lading has such a 
4C property that he may assign it over/’ And Shower said, 
“ that it. had been adjudged so in the Exchequer/ 1 But 
in this case the question upon the effect of such an assign- 
ment was not properly before the Court, and does not 
appear io have been discussed or argued; and the case 
supposed to be referred to by Shower has not been found. 
In the case of S/iee v. Prewot t , befojrc cited, the right of 
the pawnee of the bill of lading as against the consignor 
was not no! iced or insisted upon. In tJie case of Appleby 
v. Pollock , which was tried before Chief Justice I*ee at 
Guildhall ( a), it appeared that one Brand shipped certain 
goods at Leith , and consigned them to one Stratton in 
London, Stratton , as soon ho received the bill of lading, 
by indorsement thereon assigned the goods to the plaintiff 
for ifW. and soon afterwards became a bankrupt. Brand , 
hearing of the bankruptcy, tool; process out of some Court 
in Scotland to attach the goods in the hands of fadlock the 
master of the. ship : but the ship having left Leith , the pro- 
cess was executed at sea. Upon the arrival of the ship at 
London, the master refused to deliver the goods to the 
plaintiff Appleby, unless he would indemnify him against 

the 

(&) According to Emersion, the (a) Trin. T. 21 (>eo* 2. Tins 
unpaid seller is not, by tlic law of awe, which is bare quoted from two 
France , affected by a transfer of the manuscript notes taken by different 
bill of lading. See before, sect. a. persons, does nut appear to have 
of this chapter, page 365. note d. been noticed in any of the subse- 

(t) 1 Ld. Jftayra. 271. 12 Mod. quent cases. In one of the notes 
156. 3 Salk. 290. but the report the process is said to have issued 
in Salkeld does not contain this put of the Admiralty Court in 
dictum, Scotland. 
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the process in Scotland, and thereupon Appleby brought 
the present action to recover the value of the goods* At 
the trial of the cause* the Chief Justice declared himself to 
l>e of opinion that the assignment gave the plaintiff a suffi- 
cient property to maintain the action, if under the circum- 
stances he was entitled to do so. The general question 
upon the right of the consignor to stop the goods and coun- 
termand the delivery, us against an assignee of the bill of 
lading, does not appear to h^ve been agitated : pa ml evi- 
dence was' given, that by the law of Scotland if goods are 
arrested* the holder must give security not to pail with 
them, and the defendant relied on the effect of the process, 
by which these goods were attached : as to which the 
Chief Justice said, “ if the process could have attached 
“ these goods, it could only have done so within the 
“ jurisdiction of the Court, and it does not appear that 
u the pliu e where the goods were attached was within the 
** jurisdiction of the Court, and it lay upon the defendant 
4 * to make that out/ 3. And the Chief Justice therefore 
directed the jury to find a verdict for the plaintiff to the 
value of the goods. In the case of Wright v. Campbell (a), 
which arose on a consignment of goods to one SwamvicJc,' 
who was the factor of the consignor, and who by indorse- 
ment assigned the bill of lading to a third person, Lord 
Mat/slivfdjfa&id, 44 If the goods arc borta fide sold by the 
* ( factor at sea (as they may he where no delivery can be 
44 given) the sale will be good . the vendee shall hold them 
44 by virtue of the bill v>f sale, though no actual possession 
is delivered 5 and the owner can never dispute with the 
vendee, because the goods were sold horm jide, and with 
the owner's own authority */’ but the Court, 'thinking 
there was reason to believe the assignment to have been 
fraudulent, sent the cause to a second trial, in order that 

the 

v 'V 

(p) fy Hmv. vu 4 <x i Bln. Hep. [“ signmeut. of a hill cHocling made 
CtetiL Acco r <iiu« in the r^puit in 44 it negotiable In the f>mne degree 
Blaffc&toup, Mi. .h( 9 lir.e Yatev ex- a «;< a hill of oxchjtnj»e.” 
pressed a doubt “whothet *111 as- * 

♦ 1 ? 
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injury might determine that point. In the case of Cald- 
well v. liaU (if), it was considered by the Court, that a bill 
of lading is assignable in its nature, and that by indorse- 
ment thereof the property vests in the assignee ; but that 
case did not properly turn upon the ettect of the assign- 
ment as between the consignor and the assignee ; and was 
decided upon the ground tlrat the defendant, the master of 
the ship, had discharged bis duty by delivering the goods 
to the person, to whom the consignor had first indorsed the 
bill of ladifeg, usd who appeared upon the whole to have 
the bettor title; the right of stoppage in trunaitiu or the 
divestment of that right, not being in question, fn the 
case of Ilibbert v . Curler (z) y which happened very soon 
afterwards, and was a question of interest as requisite to 
sustain an action upon a policy of insurance, the Court 
thought that the indorsement of the b*H of lading by the 
consignor to a third person absolutely transferred the pro- 
]>crty, until ii appealed to have been made only for the 
purpose of binding the nH pioccecls as a security fot a pre- 
existing debt, and that the consignor was not intended to 
be discharged from the debt, if the goods hed perished on 
the voyage. 

17, Shortly after tins lust detenninaiinn, the question 
now under consideration was brought before the Court of 
King’s Bench for decision us rhe point and hinge of the 
cause of Lickbarrmo $ others v. Mason (a)* in which case 
it appeared that Messrs. Turing is Co. had shipped goods 
ot MhkUeburgh for Liverpool, by the order of our freeman, 
of Rotterdam, and drawn bills of exchange upon him for the 
prior*, and taken from the master three bills of lading for 
delivery of the goods to order or assigns, two of which they 
indorsed in blank, and transmitted them together with an 

invoice 

(y) 1 Ter. Iteji. K. B. 205. demurred. See tim very learned 

(z) J Tw Hep. K.. B. 74> opinion delivered by Air. Justice 

(<z) 2 Ter- Hop. K. B. 63. Tim Baiter in die House of Lord**, 0 

factb appear upon the piaiutiff’s EaK, 21. rwH$> 
evidence, to whith the defendants , , 

C C 2 * 
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invoice to Freeman at Rotterdam, who sent them and the 
invoice (o the plaintiffs at Liverpool in the same state in 
which he received them, that they might receive and sell 
the goods.on his account, and drew bills of exchange upon 
them to nearly the amount. Freeman ttnd the plaintiffs ac- 
cepted the bills of exchange drawn upon them respectively; 
but between the ship's departure and her arrival at Liver - 
pooly Freeman became a bankrupt and absconded, and Tu- 
ring Si Co. sent another of the bills of lading to the de- 
fendants, indorsed specially for delivery to them; and they 
thereupon obtained the goods from the master, Turing $ 
Co. afterwards paid the bills of exchange drawn by them 
upon Freeman, and The plaintiffs paid those, which had been 
drawn upon them by Freeman . The Court, after solemn ar- 
gument and deliberation, held that by an assignment made 
by the consignee for $ valuable consideration , and without 
notice to the assignee that the goods were not paid for, 
the property wa* absolutely transferred to the assignee, and 
that the consignor tvas by such assignment deprived of the 
right to stop the goods in transitu which as against the 
original consignee he might have exercised. From this de- 
cision an appeal was made by writ of error to the Judges, 
of the Courts of Common Plfcas and Exchequer (b ), who re- 
versed the judgment of the Court of King’s Bench ; hold- 
ing that the assignment gave to the assignee no other right, 
or title than that, which the consignee himself possessed, 
and consequently that the consignor had a right to stop 
the goods, and prevent their delivery to the assignee. This 
judgment was by a second writ of error brought before the 
House of Lords ; but their Lordships, thinking the facts of 
the case were uot laid before them in such a manner as to 
warrant a decision of the point of, law, directed the cause 
lobe tried again by a jury, in order- to remedy that defect: 
It was accordingly tried again, and the Court of King's 
Bench, (at the head of wdiich Lord Kenyon had in the mean 

time 


(b ) i Hen. Black. 357. 
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time been placed, and who had in another cause ( c) ex- 
pressed his approbation of the first judgment in this case, * 
as being founded upon principles of policy and common * 
, honesty,) again decided the case without argument in con- 
formity to the first decision of that Court ; and in order 
that the question might again be carried to the other tribu- 
nals^/), another writ of error was brought, but it was 
afterwards abandoned ; and it is now the admitted doctrine 
in our Com;ty, that the consignee may, under the circum- 
stances before stated, confer an absolute right and property 
upon a thud person, indefeasible by any claim on the part 
of the consignor. At the second trial of this cause it was 
the opinion of the jury, and was stated to be so in the ver- 
dict, that by the t'tv&tom of merchants, bills of lading ex- 
pressing goods to have beau shipped hv any person to be 
delivered to order or assigns, are, before the ship's arrival, 
negotiable and transferable by him to any other person 
by his indorsing his name, and delivering or transmitting 
the same so indorsed to such other person: and that by 
such indorsement, delivery, and transmission to such other 
person, the property is transferred to such other person. 
And evidence to the same effect was given at atrial in a 
subsequent case' { c h 

The right of parties may often depend upon the state of 
things at the time when the bill of lading is indorsed by the 
consignor; thus, where the consignor was indebted to the 
consignee on the balance of accounts, including bills of ex- 
change still running, accepted by the consignee for him, it 
was held that the goods shipped on account of this balance 
could not be stopped by the consignor upon the consignee 
becoming insolvent before the bills of exchange were paid (/). 

17. i>. The validity of an assignment is not confined to 
those cases, in which the assignee has no notice that the 

goods 


( c ) Sofamm v, iVwstfw, 2 Ter. 
Kep.K.R 674. 

(d ) 5 Ter. Hep. iv. (i. O83, 


(t) He ilk v. Smith, 1 Bot & 
Pull. 563. 

(f) Virtue Jr mother v. Jctu i(. 
4 ('mnpbeli. 31. . 
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goods have not (seen net natty paid for it) money . H* i lie as- 
6 signee lakes the assignment buna fide 'without, notice of any 
%uc'h ciivmn5i'tn(ef would render the bill of lading 
not fairiv and honest!) assignable, he acquires a good title , 
agamst the consignor. Clouds sold are seldom actually 
paid for in money at the time of their shipment : in general 
a bill of exchange is drawn for the price' — If a person 
knowing that such is the transaction, and that the bill of 
exchange has be en accepted, takes an assignment of the bill 
of lading fairly and honestly for a valuable consideration, 
before the money becomes payable, without any reason to 
know or apprehend that the consignee is likely to fail and 
not to pay the money in due course, the consignor cannot 
prevent the delivery of the goods. This has been solemnly 
decided in the Court of King's Bench, But if a person 
assists in contravening the actual terms of the sale on the 
part of foe consignor, or his reasonable expectations arising 
out of them, or his rights connected therewith; if, for in- 
stance, he knows that the consignee is in insolvent circum- 
stances; that n(*b!lJ has been accepted for the price, or 
that being ncecplod it is not likely to be paid , lu* will stand 
in the same situation with the consignee, arid his inter- 
position tmder such circumstances being in fraud of this 
right of the consignor, will not be available to defeat il ($ ). 
So if he intervenes af(ei the purchase and makes himself a 
partner in the transaction with the first buyer, and engages 
as between them two to pay for the goods, he cannot pre- 
vent the exereUc of this right, although he may previously 
hu\e accepted bills drawn upon him by the buyer to a great 
part of the amount of the price (h). A bill of lading was 
specially indorsed for the delivery of the goods to one Bass, 
if he should accept and pay a bill of exchange drawn upon 
him, and if not, then for dclivciy to the holder of the draft. 
Ym accepted the draft, and then indorsed the bill of 

lading 

(g) Cuming 9 East, J (h) Salmon* v. JV*« mw, 3 Ter. 

5o<5 J Hop. id J3. R. tiyi- 



OF STOPPAGE IN TRANSITU. 39 i 

lading to another person for a valuable consideration, but 
ho did not puy the draft when it became due. Lord Ellen- 
borough held that this conditional indorsement made it 
incumbent on the purchaser to ascertain whether the 
condition lead been actually performed ; and that he had 
no title to the goods (i). 

1 8 . But it was not understood that the consignee could 
in all cases by Ins subsequent indorsement, or delivery of the 
bill of hiding to a third person* for a valuable consideration, 
and without fraud, defeat the right of the consignor to stop 
the goods. The nature and object of the consignment, and 
the character of tire consignee, were attended to. If the 
goods were soul to the consignee us a purchaser, he might 
cither sell or pledge them before their arrival, and if the 
bill of lading had by its form required and received the in* 
dorsement of the consignor, a second indorsement by the 
consignee was not thought necessary to perfect the transac- 
tion between him and the third person. This will appear 
by attending to the facts of the case o( IJekbarrow v. Mason. 
Freeman the consignee was a purchaser from Turing S; Co . 
the consignoi ; Freeman did not sell the goods to Lickbar- 
rotv 4* Cn. the plaint iffs, but authorized them to receive thr 
goods and sell them on his account, obtaining from them 
their acceptance of his lulls of exchange, on the credit of the 
bills of lading, and the expectation that they might repay 
themselves out of the proceeds of the goods. The bills of 
lading were for delivery to order or assigns, were indorsed 
generally bv Turing 6$ Co. the consignors, and were not 
again indorsed by Freeman the consignee. 

i <_}. On the other hand, if the goods were sent to the con- 
signee as a factor, it was thought that his possession of the 
bill oflading could not in reason give him any greater power 
over ther goods before their arrival, than his act gal posses- 
sion of them afterwards would do : and as in the case of ac- 
tual possession* although a factor might sell the goods and 

thereby 

’ r 1 1 (0 Fwm v. Cvfa j $ Campbell, 92. 
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thereby bind his principal, because his employment and au- 
thority are to sell ; but could not pawn or pledge thorn, 
because he is not by his employment authorized so to do ; 
so before the arrival of the goods, it was held that he could 
not divest the consignor’s right to slop them, by indorsing 
or delivering over the bill of lading as a pledge (k). 

20. Indeed the indorsement of a bill oHading was not 
considered to be properly an actual transfer in itself, of the 
goods therein mentioned, but rather evidence, or an act mis- 
ing a presumption of such a transfer; aud consequently the 
object aud legal effect of the indorsement might be ascer- 
tained by other circumstances. Therefore where a bill of 
lading was indorsed and transmitted by the consignor to an 
agent, without valuable consideration, to enable him to re- 
ceive the goods therein mentioned, for the use of the con- 
signor, in case the consignee should fail ; it was doubted 
whether the agent could maintain an action at law for the 
goods in lus own name. The Court appealed inclined to 
think, that he could not, but the cause in which the point 
arose, was decided on another ground (I). 

2 ), And as on the one hatid, the indorsement or deli- ' 
very of the bill of lading by the consignor, did not necessa- 
rily enable the consignee to devest the consignors light of 
stopping in transitu, so on the other hand, it was thought 
there might be circumstances equivalent to such indorse- 
ment and delivery, which might enable the consignee to do 
this. Ah where Thompson £$ Co . sent goods from Ireland to 
London ^ to be sold by Eustace & Holland their factors there, 
and wrote to them to insure the goods, and Sent them a bill 
of lading not indorsed, but having the names of Eustace A* 
Holland on the back, and being applied to by them for an in- 
dorsement, answered by letter that if the bdl of lading was 
not indorsed, it was a mistake, anti they would send an in- 
dorsement ; 

( k) Nmwm ft another v< Thvtnim id. 484 , Salty ft another v, llaMone, 
ft mother, See alsoJI&r- other*, 2 M. k S ‘298. Cochran 
tun v. Coles 4 others , l M. & 8. 140. v. Irlam 4 others, id. 30 J. 

Shipley ft others v. Kyrrnr ft others, (i) Coxe v. Ha? den, 4 Eunt, 21 i. 
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dorsement ; upon which Eustace 6? Holland sold the goods ; 
and it afterwards happening that they were unable to pay 
hills drawn upon them by Thompson it Co. on the general 
account, one Dick paid those bills for the honour of the 
drawers, and knowing all these transactions applied to them 
for an indorsement of the bill of lading, which they sent 
him; and Dick thereupon demanded the goods of the mas- 
ter of the ship, who refused to deliver them to him* but de- 
livered them to the vendees of Eustace is Holland ; upon 
this Dickinxmpht an action against, the master, which was 
tried before Lord Kenyon, and his Lordship ruled that the 
plaintiff had, under such circumstances, no right to take 
the goods out of the possession of the vendees of Emfnre 
is Holland; Eustace St Holland being factors authorized to 
transfer the property in them, and having actually done 
so (m). 

' 2 L Jm In the case last quoted there were Special facts which 
were considered as equivalent to an indorsement of the bill 
of lading b v the consignor. But if there were not such facts, 
and the bill was for delivery to order or assigns, and trans- 
mitted nmndorsed, it was thought that the holder thereof 
should not by an attempt to transfer the property of the 
goods to a third person, devest the right of the consignor to 
stop them in tramiiu ♦ This will appear by the following 
case. One Fox, a wine merchant at London, having ordered 
five pipes of wine from Messis. Abbott § Co , of Oporto, they 
loaded them on board a vessel bound for London, and took 
from the master bills of lading for delivery to order or as- 
signs. One of these bills they transmitted to Vox in a let- 
ter, whetein they said they had shipped the wine on his 
account, had sent him a bill of lading, and drawn upon him 
for the price, lax accepted the bill of exchange thus 
drawn upon him, which was payable nine months afterdate. 
.Before the bill of exchange became due, the wine arrived, 
and Fox not being able to pay the duties, It Was sent to the 

King** 

(m) Xtick v. Lumsdcn, Peaked M. P. CV, itfp. 
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Kiog^ warehou.se, under the statute 2(3 Gco$>c. 5 9; while 
it remained there, Foj being indebted to one Mary Air, and 
called upon fur payment, amVunable to pay* ►■old the w r ine 
to her lor j o /. then paid to him, and the amount of his 
debt, lie became bankrupt soon afterwards • and th6 agents 
of the consignors having paid the duties and obtained the 
goods, Mrs* Mr brought an action against them for the 
value. The case was tried before Lord FUetihorough ; and 
it was insisted on behalf of the plaintiff, that there was no 
difference between the indorsement of a bill of 'lading by 
the consignor, and the sending it inclosed in a letter of this 
import. But his Lordship declared liimself to be of a dif- 
ferent opinion, and held that the right of the consignor to 
stop the goods* was not. devested under these circum- 
stances ( n ). 1 

, 23. By . the law of France (0) tile right of the vendor, 01* 
of the pevsou, who has advanced money at respondentia on 
the specific security of goods, cannot be devested by an as- 
signment of the invoice or of the bill of lading; Ktncrigon 
and Valin agree upon this point ; although they differ as to 
the effect of such an assignment upon the right of the ge- 
neral creditors of the assignor ; the former maintaining 
that their right is not devested by it ; the latter insisting 
that it is devested in favour of the operations of commerce : 
but admitting this to be contrary to the general policy of 
the French Law, winch requires act utd delivery of posses- 
sion in older to effect this purpose, according to its gene- 
ral maxim, that a mere assignment does not vest the pro- 
perty, sin/pk transport ne sahit. The Ordinance, as 1 
have already obsened fry ), expressly declares that the sale 
of a ship at sea shall not prejudice the creditors of the 


vendor* 


24, But 


(a) Kirv. 0 /)rc t iiut>s 377. gon, low. 1. p. ;}i$, See Indore, 
811 • wt Guildhall, Wore Level liiU sect. 2. of tin* c^raptei, p. 3*1$. 

/w Wf’h, Ch.,h after* T. T. ifio#; ( <j) LU. 2. lit. 10 art. 3. See 

and hif' (V), ante, page 377 Jnte, part 1. chap, j beet. ff wnd 

fo) rJm <im the French < JuIj- J Code dc ( kf/ru art J 96. 
nmRe, ii v 2 0; u» art 3. Etncri* j 
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2,4. But hi cases of this nature, an important and difficult 
quest ion of fact may arise upon the fairness and honesty of 
the assignment; and even us between the consignor and 
the original consignee the right to stop the goods may be 
doubtful in the particular circumstances of the case; and 
it Mould be a gteat hardship upon the owners and masters 
of ships, if they were obliged to exercise a judgment upon 
these doubtful matters of fact, and to decide upon them, 
and deliver the goods at t^cir own. peril. * But J apprehend 
the law dues not altogether cast this burden upon them. 
In the ease of ('alchrvU v. Baft, which I have quoted just 
before, it was held that the master had discMfcged himself 
by delivering the goods <0 the person, to whom the con* 
signor first indorsed the lull of lading ; but in that case the 
question uro.se between two consignees, to each of whom a 
bill of ludmg had been indorsed, and there had been no 
countermand or attempt 10 stop in trnmHu, and the master 
happe ned to know the priority of indorsement, which was 
substantially to the owners of the ship, whereas if may often 
be out of the power of the master to inform himself satis* 
fiictorily of the priority of indorsement. In an earlier case, 
which was tried before Chief Justice J,ce at Guildhall, and 
which was an action brought by the assignee of the origi- 
nal Consignee against the master, who hud delivered the 
goods to the person, to whom the consignor had sent ano- 
ther bill of lading as a security, and to enable him to take 
possession of the goods on his behalf, if the consignee, 
should fail, which had' been the case; it appeared in evi- 
dence by*the testimony of merchants and masters of ships, 
that by usage, in the case of indorsement of bills of lading 
to different persons, the master was at liberty to deliver to 
whichever be thought proper ; and upon that ground, the 
Chief Justice directed the jury to find their verdict in fa- 
vour of the defendant, and they accordingly did so (r ). 
But perhaps this rule might upon further consideration be 
• \ held 

(r) Fenton V. Bowers, 1 Ben. lilac. 36 v note. 
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held to put too much power into the master’s hands, and it 
might in some eases be inconsistent with the acknowledged 
right to stop in hamila and defeat the beneficial exercise 
of it. And it may be collected from a decision of the Court 
of Common Pleas (s), that if the master, being required to 
deliver the goods to an agent of the consignor, either ex- 
pressly engage to do so, or sav that he will not part with 
them, until he is certain of a safe delivery, and afterwards 
deliver them to the consignee or the persons claiming under 
hiui, he will be responsible to the consignor, pfmided it 
{shall turn out that the consignor was legally entitled to 
countermand the delhery and take back the goods. 

25. In general, where two opposite parties claim a right 
to receive the goods, both or either of them w ill be willing 
to give an indemnity to the master; and the master should 
in prudence deliver the g^ods to the party, upon whose 
indemnity he can most safely rely. But if a satisfactory 
indemnity is not o bored, and the master must exercise a 
discretion ; then if the bill ofladinghas not been assigned 
over by the consignee, and he has failed, without doubt 
the master should deliver to the person who claims for the 
use of the consignor. If the consignor has indorsed bilk 
of lading to different persons, as was the case in C ahlwr/l 
v. Half, the master should deliver to the person to whom 
the consignor first made the indorsement (l j. If the con- 
signee has assigned the bill of lading, and the validity of 
the assignment be questionable; it seems most proper for 
the master to deposit the goods in a place of safety, and 
apply to the Court of Chancery by way of interpleader, to 
compel the contending parties to litigate their rights by uty 
action between themselves. 

The late act of parliament to which 1 liave already re- 
ferred, will relieve the master from all dillieulty in the 
cases theiein provided for. 


(s) Ji hl?b b itnoiht r v, JfJrt//, 2 
Bus. & Pull. 4.'? 7' /I la; dcft'Udatt’ 

wub d wharfinger \ l>,tt ibo *Jkuv 
trine uppiic# equally to the cum; of 
a music*'. 


(t) See the three cjim* in l 
1 Zmrigoru 317, 318, quoted by Sir 
H’w. Scvtt, in' rh?- r;^e of the 
Coksiaktia, 6 Kvb, 328. 
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CHAPTER THE TENTH. 

OF SALVAGE . 

i.TTAVlNC thu* treated of the rights and duties arising 

A out of the contracts between the shipowner and 
merchant, it seems proper m the next place to consider a 
subject, which the dangers of navigation frequently render 
interesting to both alike; namely, tliev compensation 'that 
is to be made to other persons, by whoso assistance a. ship 
or its loading may bo saved from impending peril, or re- 
covered after actual loss. Tins compensation is known by 
the name of ‘Sa/vayr. and at present is commonly made by 
a payment in money, but in the infancy of commerce was 
more frequently made by the delhery of some portion of 
the specific articles saved or recovered. 

All foreign codes of maritime law, both ancient and 
modern, contain provisions and enactments on this head. 
In some of them the value to be paid i$» fixed nt a ceitain 
portiou of the articles saved, or of their value, according 
to their nature and quality, or the circumstances of the 
case. But it is obvious that positive and settled rules me 
little adapted to the administration of justice in* varying* 
and unsettled cases; and what can be more various and 
unsettled, than the degrees of labour experienced on the 
ocean, or the degrees of peril, to which persons, w ho engage 
in the meritorious task of assisting the distressed on that 
element, are at different times exposed? and therefore in 
the case of wreck or derelict at sea, the law of England, 
like the law of some other countries, has fixed no positive 
rule or rate of salvage, but directs only as u general prin- 
ciple that a reasonable compensation shall be raadcftfjfi 

The 

(a) In the ca**s of derelict be- j it be* formerly the settled practice 
coniine, the property of the crown. | of th*-* Court of Admiralty to gne 

;i tmou ty 
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The legislators of all civilized and commercial states in 
modern times (b), hau* laboured earnestly to repress by 
due severity of punishment, the barbarous spirit of plun- 
dering the helpless and distressed mariner, whose situation 
calls for assistance and relief. And very salutary provi- 
sions have been made on this subject by the wisdom of 
our own parliaments (c), but which I shall fork ar to detail, 
as not properly belonging to my subject, uml proceed to 
the consideration of salvage, vupst, with regard io (fleets 
preserved from the perils of the sea; and, secoNucY, 
with*rogard to effects retaken from tin enemy, into whose 
hands they may have fallen. 

2. A person, who by his own labour preserves goods, 
which the owner, or those instructed with the care of thorn, 
have either abandoned in distress at sea, or are unable to 
protect and secure, is entitled by the common hnv of 
England *o retain the possession of the goods saved, until 
a proper compensation is made to him for his trouble (d). 
This compensation, if the' parties cannot agree upon it, may 
by the same law be ascertained by a jury in an action 
brought by the salvor against the proprietor of ihe goods : 
or the proprietor may tender to the salvor such sum of 
money as he thinks sufficient, and upon refusal to deliver 
the goods, bring an action (e) against the salvor; and if' 
the jury^think ihe sum tendered sufficient, he will recover 
his goods or their value, and the costs of his turn. Bui a 
person, even though , ho may he ihe lord of the manor, 
eannot entitle himself to a claim of salvage by taking pos- 
session 

a oKjjrtv to the fiiiilm wlvorsij Jar's. Vatin V prefaro totit. 9 * °l* 

but thr- praciire has hern Jung dis- bunk ,p bf Ihe French Ordinance* 
lift'd, and th< reward heroine dis- (V ) See the statute# 3 /**/. l.r-1- 
crrtieuurv, Case of tho A(*utjla, 4 Ed. i, Uat. 2. sect. 2. 12 Anh> 
l iiob. A R, ;ff, Wdhvwd'* Ski %iat, 2. t\ 18. 26 Geo. u. c. if), and 
Laws tit. 24. ■ 1 &. 2 Oca 4 c, 75 & 7 fi I HJac. 

(h) r hate um*i1 the words w in 1 Com, dh* 8. fi. II. 
modem IvcaiiM.* formerly fhe j (d) Hartford v. Jours, I Ld, 

rlat m of the sovereign power in) Raym. 393. Baring & others v. 
some countries was not less harba- I !>&v, 8 Last, 57 
rnus than the temper of 1 he inhabit- \ ( e) Vtz, oi ddtnne or trover . 
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session of a wreck or parts thereof against the consent of 
those, who are at hand and upon the spot* employed by the 
owner of the shij) to save aud pieserve thvm(f). And if 
one set of persons have taken possession of a vessel aban- 
doned at sea, and are endeavouring to bring it into port and 
save it, another set have no right to interfere with them 
4 and become participators in the salvage, unless it appears 
that the first would not have been able to effect the pur- 
pose without the aid of thg others (g). Nor, if a vessel 
be preserved, the cargo of which consists of government 
stores, is the dispossession of the original salvors by the 
officers of a king’s ship warranted by law without reason- 
able cause for their interference,. Should, however, per- 
sons be found in possession, who, from want of experience, 
may be unfit to be trusted with valuable property, or who 
have been guilty of gross misconduct, which may render 
limit removal pi operand necessary; the interference of the 
king’s officers may in such ruses be not only justifiable but 
oven "laudable ( A). If the salvage is performed at <*eu(7) t or 
between high and low water mark ( })> the Court of Admi- 
ralty has jurisdiction over the subject, and will fix the sum to 
lie paid, and adjust the proportions, and take care of the pro- 
perty ponding the suit ; or if a sale is necessary, direct n sale 
to be made, and divide the proceeds between the salvors and 
the proprietors according to equity and reason. And in fixing 
the rate of salvage, this Court usually has regard not only to 
the labour and peril incurred by the salvors, but a ho to the 
situation, in which they may happen to stand with respect 
to the property saved, to the prom ]»ti rude and alacrity 
pianifested by them, and to the value of the ship and cargo, 
as well as the degree of danger, from which they were 

rescued. 

( f) Sutton v. Hue A', 2 Taunton, of Admiralty t puns nor to extend 
302. lut*ij«.rup tin* rivei Themes, than u 

J The Alum a, K Hntrom, l at ik'd the Black* Toil Sand. 

Ethv. 175. See ti Uob. 39. and the ca,sc of 

( h ) Bt.emucn Hai.l, Bair, 1 Rurftr $ others v. Reeder, thorn 

Dodson, A. It.. 414. cited. 

(i) The jurisdiction of thcOurt (j) 1 &2 Geo. 4. c, 75. s. 31, 
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rescued (; ). Tn the ease of a homeward-bound West India 
fillip taken by the French, near the coast of Jamaica , while 
proceeding from Savannah !c Mat to Blue fields to join 
convoy, and rc-capturcd by prisons going in boats from 
the shore, one-sirth was allowed for salvage ; and as the 
voyage homeward, and consequently the right lo freight, 
had commenced, and the freigiit was ultimately earned, the 
salvage was paid upon the freight as well as the ship and 
cargo (/:). So in the case, of .the English ships liberated 
from the trench upon the occupation or capture* pf Oporto 
by the British and Portuguczc troops, salvage was allowed 
upon tile freight of such of them as had gone out from Eng- 
land in ballast under contracts to fetch home cargoes ( // 

In the case of a British ship, purchased at sea from a 
French privateer by an American captain, whose own ship 
had also been taken by the same privateer, and who was 
allowed to lake bis own and the British crew onboard the 
purchased ship, and who was considered lo have fairly in- 
tended to restore the British ship to her owners, the owners 
were directed to protect him against the bills drawn for the 
purchase, and also to pay him a sum of money equal to 
about ont-sevenlh of the value after deducting the purchase- 
money (m). 

In the case of a slave ship rescued from insurgent slaves 
on the coast of Africa* by another vessel employed in the 
same trade, one-tenth of the value was allowed (n). In the 
case of a Danish ship, deserted by its crew on the English 
coast, and brought into Harwich without any considerable 
d'mger, iwo-fijths were decreed for salvage ( o). In the case 
rf another ship, which having struck upon a rock, lost her 

rudder. 


0) The Wfi.uAM BrcKT'Ottr>; \ 
Muh hr ml. At th«* Delegates, 17th 
and 24th Nov. * 8 oi. MS. 3 Rob. 
A.It. 35r*.b, C. 

(k) The DOPOTHV FobTER, 

Stnedni, 6 Rob. A. It. 8(1, 

(!) Tht! Progress, Barker I 
Ednr. 2 JO. 


(m) The IUmw, Ilannay, 1 
Tvdw . 192. 

(n) The Tkixawkev, lake, 4 
Hob. A. R, 223 . 

( 0 ) THeFoimjNA, Quest , 4 Rob. 
A. fl. 193- 
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rudder, had her bottom beaten in, and been deserted by the 
crew, was weighed off with great peril by one set of persons, 
and placed in such a situation as to enable the master 
to bring off some bullion, but Wjhich afterwards sunk, and 
was again weighed up and brought into Harwich by another 
set of persons, two-think were decreed, and the amount 
distributed ruteably among the first and second set of sal- 
vors (p). In another case, where a captured ship bad been 
deserted by the captors and # was recovered and saved with 
great risk, '■tioublo and discretion, a moiety was given (rj)* 
The Couit of Admiralty will give as much encouragement 
as possible to a steam boat assisting in the preservation 
of property in danger, or actual apprehension thereof, on 
account of the gre at skill and the great power of vessels 
of this description ( r). But the Court will not suffer 

a claim of salvage to be ingrafted on the local ignorance 
of foreigners, who cannot be expected to be well t acquaint- 
ed with our coast, although a recompence must be made 
tor the service actually rendered to them fs ). Neither is a 
passenger entitled to make a claim for the ordinary assist- ( 
anee be may be enabled to afford to a vessel in distress; 
it being the duty, as well as the interest, of all persons 
on board of every description, to contribute their arid on 
such an occasion, A passenger, however, is not bound to 
remain on board the ship in the hour of danger, but may 
quit it, if he has an opportunity to do so : much less is lie 
required to take upon himself any responsibility as to the 
couduK of tire ship. And therefore in the following case, 
a pdssenger was permitted to recover a very considerable 
sum for extraordinary services performed, and responsibi- 
lity incurred. A ship bound to the West Judies , struck upon 
the shoals of Chichester, in a gale of wind, and in that situa- 
tion 

(ft) The 4 Jo NOE , BaStiaan, (r) IUTxr.a* Gatdmr, l liftg- 
5 Bob. A, It, 3^. < gard, A. It. 24t>. 

(y) The Eluotia* 2 Podson, (s) The Vv.otrw Maboaiutiia, 

A lt, 75, ' Jacobs, 4 Rob. A. It. 103 

1) d 
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lion was deserted l>y the master, who took part of the crew 
with him. A person who had commanded vessels in the 
Same trade, and was then cm board as a passenger, took 
the command of the ship,, by the desire of the pa^emg^rs, 
and with the consent of the mute and the. remainder of the 
crew, and carried her back in safely to Ramgale harbour. 
The owner approved of his conduct, and m a letter to the 
underwriters, attributed the preservation of ihr ship to his 
skill and management, and formated that he* thought coo/, 
the lowest compensation that could lie mud eta him; this 
was done under ai* expectation that the ivmiiumition might 
form a port of a general average. At the trial of the 
cause, the Chief Justice, Lord Alvauty, said 1m Has inclined 
to think the plaintiff was entitled to be paid something fbi 
his service, as he appeared to have placed hum, elf in a, 
situation of responsibility, and would have b< on answerable 
for neglect or misconduct. The jury gave a.io/. An ap- 
plication was made to the Court of Common Pleas m the 
ensuing term to set aside the verdict, but the Court refused 
* to do so (t). 

]f a hired transport, wilder the care of a master appointed 
by the owner, be brought into difficulty, in the execution 
of a service in which men of war and transports usso- 
dated, a man of war is bound, if it be in bn power, to 
extricate the transport, mid cun have no claim it* the nature 
of salvage for the performance of this flttiif(u). So utao, 
if part of the crew mutiny, and obtain a temporary pos- 
session of the ship, and another part afterward# attack aud 
overpower the mutineers, and recover the ship, the latter 
cannot maintain a suit for salvage, because their conduct, 

1 hough meritorious, is only the performance of a duly in- 
cumbent on them (x). Although, however, by (he law of 

I'lihftrwd, 

(f) fli'i'miu \Vulicrs, 3 Bu*. ci«*8c Fuza, *i Porison, A. R. 
& Full. Ci Jt. JI5- , 

(n) in [ i.f, Bette, i Eduard*, (cc) GovritSor. King, 

A. it. (Hi. S<*'* ;d*> ffit- Fha!»- ? Dodwn, A. lb M., 
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England, there is an obligation upon King's ships to assist 
the merchant vessel* of this country, still a King's ship 
maybe entitled to an adequate reward for services performed 
by her (up. If the preservation of lift* can he connected 
with the preservation of property, whethei by accident or 
wot, the Court of Admiralty can take notice of it, but has 
no power of lemunc-rating ffw mnv pwwn <:t 'tut of fife, whuh 
must be left to private bounty (z). It not necessary tor 
salvors. in ordei to maintaip jlheir tights, to remain on 
board the which has received their assistance (a ). 

When a well-founded claim of salvage has been entered 
in the Court of Admiralty, the proper course to be pursued 
by the dHcndunt*, m order to save the etpence of further 
proceedings, i>'» to tender. in the first stage of the cause, 
hv arts of i\nnt % and not personally and verbally to the 
claimants, a specific sum for the salvage", accompanied by 
an odor to puv the costs incurred* The Court wall then 
consider of the sufficiency of the sum tendered, and it it 
shall be thought sufficient will make the party, who refuses 
the oiler, iiabk not only to his own costs, but also to the 
posts of rim other side, if it shall appear that the proceedings 
have lv.cn v(.*\ah»vitsiy pursued ( 6 h 

hi rirc eaM* of wtluable property, and numerous pro- 
prietor* ..ud salvors, the jurisdiction and proceedings of 
this Court are admirably adapted to the purposes of justice. 
But as the delay and expenen necessarily incident to the 
proceedings of a high tribunal, sitting at a distance from 
the. subject in contest, will often be injurious to the parties, 
tho legislature has eudeavouved to introduce a more ejrpe» 
ditions and less expensive mode of adjustment Kir thia 
purpose several provisions have been at different times 

made 

(y\ Miitv As»n, Femcr, 1 Hag- (b) Tho Yjiouw jM/u oak mi a 
gar<if A. K. 158. Jacobs, 4 Rob A. ft 103, S*h* also 

(z) An*, Tcasrici, 1 Haggard, tho £lxabto*4 Chabi.otta, Osfcr- 
A.R.83. " nwv; and the .John & Thomas 

(a) Hy Lord Slomil, in the Baxter, 1 Haggard, A, ft, 156, 157. 
"Eu.ajnoua Ckapi-utta, Qstcrmm ) 

1 ) ta&uaid , A , ft. 1 5th 

pdfi 
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made by the legislature ; first, by a statute passed in the 
reign of Queen Annc(c), which, however, is confined to 
the case of assistance rendered to ships in distress by or 
under the direction, of certain public officers and persons 
therein mentioned \ secondly , by another statute passed in 
the reign of George the Second ( d), by which the first act 
was in some respects improved, and which also provided 
for the case of assistance voluntarily given by persons not 
employed for that purpose ^afterwards, by a statu ie passed 
in' the reign of George the Third (e ), which provides for the 
case of assistance given at the request of the persons belonging 
to the ship, without the intervention of the public officers or 
persons mentioned in the first statute ; and also contains 
several regulations applicable to minor services and cases 
not within the former statutes : and further, by other sta- 
tutes passed in the same reign (f), and in the leign of his 
present Majesty (g). I propose to detail these legislative 
provisions at some length : but 1 must premise that they do 
not apply to the Cinque Ports ; tfyose ports have been made 
the subject of distinct enactments, which will be noticed 
afterwards (h), 

3 , In the first ‘place, in all parts of England, except the 
Cinque Ports, all sheriffs, deputy sheriffs, justices of the 
peace, and all mayors, bailiffs, and other head officers of 
corporations and port towns near , the sea, coroners, com- 
missioners of the land tax, constables, headboroughs, 
tithingmen, and officers of the customs or excise, upon 
application made to any of Ihem, by or on the behalf of the 
chief officer of any vessel belonging to the King’s subjects, 
or others, in danger of being, or actually being, stranded or 
run on shore, are empowered and required to command the 
* . , constables 

fc)ia Anne , stat. % chap, *8 3. p. l.,& ix c« x. tomp precisions 

(d) 2 G Gt:t>. 2. chap, ig, are made for adjusting the salvage 

ft ) 4« Giu 3* efu 130. sect, 21 Of- '•ttichoft, cables, &e. found in the 
& 23 . 1 fir 2 Geo. A* r.76. river H umber. The same Act re- 

(f) 53 3- c . 87. gulates the pilotage to and from tho 

(g) t & 2 6V0. 4* c. 75, port of Jiwgtfun»uj>on'~]Iulh* 

(a) By the siatuic 39&40 Geo, 
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constables of the ports nearest to the coa$t, to call together 
as many men as shall be necessary to the assistance and 
for the preservation of the distressed sjppandits cargo ; 
and if any other ship belqngiijglijo The, Kipgprhis subjects, 
happens to be riding at anchdr ri^ar. the place of distress, 
the officers of the customs, and constables, or any of them, 
are empowered and required to demand of the superior 
officer of such ship, assistance by his boats, and such hands 
as h,® can conveniently spare ", and if such superior officer 
refuses, or neglects to give such assistance, he forfeits 100L 
to bp recovered by the superior officer of the ship in dis- 
tress, with costs of suit in any Court of record (i). 

4. And to prevent confusion among the persons assem- 
bled, either for want of proper orders, or by contradictory 
orders, they shall conform, in the first place, to the orders 
of the master, or other officers or owners, or the persons 
employed by them ; and for want of their presence and 
directions, to the orders of the persons authorized to execute 
these statutes iu the following subordination, as they happen 
to be present ; namely, officer of the customs, officer of 
excise, sheriff or his deputy, justice of the peace, tfmyor or 
chief magistrate of a corporation, CQfoner, commissioner of 
the land tax, chief constable, petty constable or other peace 
officer; under the penalty of 5/. for wilful disobedience of 
such orders, to be levied by warrant of a justice. 

5. The high sheriff, by the common law, and by the 
statute (It), in case of need, and Id the absence of the high 
sheriff, any justice of the peace may take sufficient power 
of the county, to repress all unjust violence, and duly to 
enforce the execution of the statute^ And the commander 
of the ship in "distress, or officer of the customs, or con- 
stable on board the same, may repel by force persdns who, 
without theif consent; press on board the ship, and thereby 
molest them in its preservation ({). 

. 6. And 

(i) la Anne, etat. 2. c, 18. s, 1. { (k) 26 Gen. %.t. 19. ,<t. 13. 

mul 26 Geo. a. c. 19- *• 9 ‘ I (0 rtatz.c. 18.11.3. 

o dg 
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6: And for the information of persons interested, who 
may happen to be absent, the officers of the customs shall, 
as soon as convenient, , eausfe all persons belonging to the 
ship, and others, whpcari'give an account thereof, or of 
the cargo, to be extouned upon oath before some justice of 
the peace, as to .the batne or description of the ship, the 
names of the master and Owners, and of the owners of the 
cargo, and of the places of departure and destination, and 
the occasion of the ship’s distress ; which examination the 
justices are to take down in writing, and to deliver a copy 
thereof, with a copy of the account of the goods, to the 
Officer of the customs, who shall .transmit the same to Ibe 
secretary of the Admiralty, who shall publish in the next 
London Gazette, so much thereof as shall be necessary for 
the information of the persons interested (m). • t 
7. And for the encouragement of persons, who give their 
assistance and for adjusting their reward, the first" sta- 
tute ( n) provides, that the officers of the customs ^ <> ), master 
of any ship, and all others who shall act or be employed in 
the preservation of ship or goods, shall within thirty day.-t 
be paid a reasonable' reward by the master, mariners or 
owners of the ship in distress, or the merchant whose ship 
or goods shall be saved ; and in default, the ship or goods 
saved shall remain in "the custody of the officer of the cus- 
toms, or his deputy, until the persons employed shall be 
reasonably gratified, or good security given for that pur- 
pose to their satisfaction ; and in case .after such salvage, ' 
the superior officers,' mariners, or owners of the ship saved, 
or merchant whose .goods shall be saved, shall disagree 
r ith the officer of the custom*-, or his deputy, touching 
tin monies deserved by any of the persons employed, the 
commander of the ship saved, or owner of the goods, or 
merchant interested therein, and the officer of the cus- 
toms, or his deputy, may nominate tHf.ec of tire neighbour- 
ing 

(m) 2G Geo. 2 ", ip. s. 15, I a ibo md cnllctctoxtt,” but coll triors 

(h) 1 a Anm\ slot. 2 e. iB. 2. | have not been named before* 

00 The vords of the net are j 
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» n g justices of the peace, who shall thereupon adjust the 
quantum of gratuities to be paid to. the several persons 
acting or being employed in the salvage ; are! such ad- 
justments shall be binding to all parties, and shall be 
recoverable in an action at law, to be brought in auy court 
of record by the respective persons, to whom the same 
shall be allotted. And in case it shall happen, that no 
person shall appear to make his claim' to all or any the 
goods that shall be saved, then the chief officer of the 
customs of the nearest pprt to the place where the ship 
was in distress, shall apply to three of the nearest justices 
of the peace, who shall put him or some other respon&ble 
person in possession of the goods, such Justices of the 
peace taking an account in writing of the goods, to l*e 
signed by such officer of the customs ; aud if the goods 
shall not be legally claimed within tie space of tree he 
months next eusuhig,' by the rightful owner thereof, then 
public sale shall be made thereof, and if perishable goods 
forthwith to be sold, and after all charges deducted, the 
residue of the monies arising by such sale, with a fair aud 
just account of the whole, shall be transmitted to the 
Exchequer, there to remain for the benefit of the rightful 
owner when appearing ; who upon affidavit or other proof, 
made of his right or property thereto, to the satisfaction 
of one of the Barons of the coif of the Exchequer, shall 
-upon his order receive the same out of the Exchequer. 

But this statute not contouring a . provision for adjust- 
ment of the salvage, if the contending parties could not 
agree an the nomination of justices; nor providing any 
method of rajaing money immediately for payment, thereof, 
aud being defective in other respects, the second statute(p) 
provides, that the justice of the peace, mayor, bailiff, col- 
lector of the customs, or chief constable, who shall he 
■nearest to the place, where any ship or goods shall be 
stranded, shall forthwith give public notice for a meeting 

to 


(p)iti Oa>. 7. c. t9, s. G. 
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to be held as soon as possible of the sheriff, or his deputy 
justices of *thc peace, chief magistrates of towns cor- 
porate, coroners, and commissioners of the land tax, who, 
or any five or more of them, are required and empowered 
to examine persons upon oath, adjust the quantum of sal- 
vage, and distribute the same amottg the persons con- 
cerned 5 and the sheriff and other persons before mentioned, 
attending and acting at the meeting, shall each be pai A four 
drillings a day ( ^ ) for his cxpehcen in such attendance, 
out of the effects saved. " : . ' 4 

And if the charges and rewards of salvage directed to 
belaid by these statutes shall not be paid, or sufficient 
security given for the same, within forty days next after 
the services performed, the officer of the customs, con- 
cerned in the salvage, may borrow and raise as much 
money as shall be sufficient to pay such charges ajnd re- 
wards, or any part thereof then remaining unpaid, or un- 
secured, by bill of sale, under Ins hand and seal, of the 
ship or cargo saved, or a sufficient part thereof, redeem- 
able nevertheless upon payment of the principal borrowed, 
and interest at four per cent {r). 

8. The provisions before mentioned applying only to 
the case of services performed under the orders of persons 
authorized to give directions in this respect: it is further 
directed by the second statute (s) % that in case any person 
or persons, not employed by the master, mariners, o* 

owners 

fa) This if. the sum appointed to (& ) .26 Geo* 2- , c. 19# *. 5. By 
he paid tt> the justices tor then at- 6 Geo. 4. c. 105. #. loo. so much of 
tvndmice at the Quarter Scions, this fret of the 26 Geo. 2. as relates 
hv a imale in the 12th y«i r to the revenue of the Customs is 

<>i the reign of J Rrthurd 2- A. D. replied: it seems difficult to say 
i;jd8 f aud Which still cotJlimits, ah what or how much that maybe, 
though so utterly .iiuid<fjAQlc in the This fifth of, the 2(J Guo* 2- 

present tunes.* But . ekpcriwiw* is referred to in the margin of U10 
shews tint the, gentlemen of the repealing act. Perhap* the repeal 
country are uuiuoed to discharge vru^ intended to infipauce the 47th 
thf mlportfint office of magistrates ' & 4ttth set tious of chap. 107. re- 
by the most honourable motives, latino to tH sale of goods to defray 
tmd without espeel’ng a rciiumera- salvage, duty free; fur which free 
tioueven of their actual expenses. Appendix. 

(r) 26 Geo* ^ <M9. <.7. 
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owners* or other persons lawfully authorised, in the salvage 
of any ship, or the cargo or provision thereof* shall* in the 
absence of persons so employed or authorised* save any 
ship or goods* and cause the same to be carried for the 
benefit of the proprietors into port* or to any adjoining 
Custom-hoUse, or place of safe custody* immediately 
giving notice thereof to some justice, magistrate* custom- 
house or excise officer, or shall discover to any such magis- 
trate or ^fficer, where any such effects are wrongfully 
bought, sold, or concealed, such persons shall be entitled 
to a reasonable reward, to be paid by Ihe, master or owner 
of the vessel or goods, and to be adjusted in case of*dis- 
agreement about the quantum, in the same manner as sal- 
vage is to be adjusted either by the first or latter statute, 
ns th% case shall require. 

K. b. The case of salvors acting u under and by the 
u mere employment and authority of the commander or 
" other superior officer, mariners, or owners of any ship or 
“ vessel in distress/’ where no application was made to 
the public officers mentioned in the first statute* being 
unprovided for; it was afterwards enacted, that all the 
means which subsisted by virtue of that statute* and might 
by law be applied for the recovering and adjusting the 
quantum of salvage in cases within it, should be applicable 
and available in this case also ; and if the commander or 
other superior officex, mariners,; or owners of the ship so 
saved* or the merchant, or other person, whose good** shall 
be saved, or their agents, should disagree with the salvors, 
as to the quantum of the gratuity the commander of the 
ship, dr the owner of the goods, or the merchant interested 
therein, or their agents, and the salvors, might nominate 
three of the neighbouring justices of the peace to adjust 
it ; and if the parties should disagree in the nomination, 
any one of the parties might apply to one such justice, who 
might nominate two others, and the three might make the 
adjustment {i). An 

(t) 48 c. 130, 21 & 32. 49 Geo. 3. c. I32.fi. 32. and 1 & a 
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“An act was passed in the 53d year of the late kingfiw ) f 
continuing for seven years, the note of the 48th and 
49th already refi*rred to, < and another in the fir«t and 
second years of the reign of his present majesty (x X 
which recites that it is expedient that the acts of the 49th 
and /53d Gfa. 3. should be further continued, and then 
proceeds with enactments similar t«o those contained in 
them. These acts of the, 53d Gea< 3. and 3 st & ad 
Geo. 4. supply h deficiency in the former statutes, by 
enacting that goods of so perishable a nature, or so much 
injured ordaraaged^thut they cannot be kept, may, at the 
ruqdfcst of the persons interested or concerned in them, or 
ill tire saving and preserving of them, be sold with the 
consent of a justice of the peace fy). They also authorize 
the passage of carts and carriages assisting in the preser- 
vation of wreck, over lands near to the part of the sea- 
eoafci wherf* a vessel is .wrecked, if there be no road equally 
convenient and expeditious, and also the placing on such 
lands of any parts of a wrecked vessel or goods saved for 
a reasonable time, making compensation to the occupier of 
the land, to be adjusted in the way directed by the act, 
and subjects to a penalty the owner or the occupier of the 
land interrupting or impeding auch passage or placing (z). 

In order to assist the owners in the recovery of property 
110 lord of the manor, or other person claiming to be en- 
titled to w reck or goods, shall appropriate or dispose of the 
same until he shall have caused to be given in writing to 
the deputy vice admiral of that pari of the coast, or to his 
agents if they reside within /jo miles, if not, then to the 
corporation of the Trinity House, a report, containing an 
accurate and particular description of the wreck or goods 
found, and of the place where and tjjno when found, and of 
any marks thereon, and of such other particulars as may 
, * the 

"(u) 5$Gco. 3,t M?. * (y) 53 Geo. 3, c.ftj. .13, and 

1 & a Geo. 4, c. 75. 5. 27. 

( i ) 1 & 2 Geo „ 4. c. 75, Sec* (x) 53 Geo. 3- c. 87. s, 4 £,5. and 
Appendix. 1 &f % Geo. 4 , c. 75 . 2{) & 30. 
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the better enable the owner to recover them* and aka of 
the place where they are deposited, and may be found and 
examined by any person daiming any right to* them, nor 
until the expiration of one whole year and a day after the 
delivery of wuch notice : The deputy vice admiral erhk 
agent are, within 48 hows r after receiving saib report, to 
transmit a copy thereof t© the secretary of the corporation 
of the Trinity House, upon pain of forfeiting for any ne- 
glect to transmit such account 50 L to any person who shall 
sue for the same, and the 'Secretary is to cause such ac- 
count to be placed in some conspicuous situation for the 
inspection of all persons claiming to inspect and examine 
it (a). 

Questions of salvage performed between high and low 
water mark are to be deemed to be within the jurisdic- 
tion of tlie Court of Admiralty, or Courts at Wcstmin- 
ster( b). A foreign vessel doing damage to a British vessel 
in any harbour, foc^attay be arrested till the master or 
owner or consignee, dr their agent, shall undertake to a|*~ 
pear and be defendant in an action, and give security for 
the damage and costs to be' recovered (cl 

And by the last act, the owners, or on their refusal, the 
salvors, may in all cases sell so much of the property saved, 
as will defray the salvage and such charges as shall be al- 
lowed by the Court of Admiralty or the Justices^/?)* And 
by a subsequent act the commissioners of the Customs are 
to allow a sale for this purpose duty tree (e). 

8* The reguhftions before mentioned are chiefly appli- 
cable to the case of ships actually stranded or in danger of 
bemgso, and Jfrmu which the goods are taken out by the 
salvors ; l propose in the next place to mention the regu- 
lations 


(n) 53 Geo, a. c* 87. 9. %. and 

f&a <ko. 4* c.75-<*26* 

(h) 53 Get*. 3, c. 87, s. 6. and 
1 & 2 Ofo*4- c-75- 
(0 ) 53 Geo. 3 * ® 7 * 1 * 

1 &a Oeo*n,t.'? 5 < s. 32. 


(d) 1 & 2 Geo * 4* c, 75. s. 38. 
By ibis section Uie Commissioner* 
of Exrise were to ailow such sale 
duty free ; but thib is repealed by 
the 6 Gen. 4, c. 1,05. 5* 351 . 

(e ) 6 Geo, 4 * r* 107, s, 47. 
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latians introduced with respect to minor services, and the 
preservation of thing® under different circumstances : con- 
fining myself however to such of them as are in some way 
connected with salvage*' 'and. -referring the reader to the 
last of the two statutes on' this subject, which will he found 
at large in the AppenSr} for such os more propterly belong 
to the criminal code. : 

Iu the first place then;' all persons, who shall take up any , 
anchors, cables; or goods, that Cftay have been ldj"t by any 
vessel within any harbour, river, or bay, or on any of the 
coasts,- whether the 1 same shall have been in distress or 
otherwise, arc required to send a report, in writing of the 
articles found, and the time and place of finding; to a deputy 
vice admiral or his agent at or near the port, to which they 
shall first bring the articles, within twenty-four hours' after 
their arrival, or before they leave' the place if they leave it 
Within that time; and deliver them at such place as the 
vice admiral of each county -shall appoint for safe custody 
until the articles are claimed by the owner or his agent, and 
the salvage and charges arc paid or secured (f ) ; and the 
deputy vice admiral or his -agent is to send the report or a 
copy of it to the secretary of the corporation of the Trinity- 
house of Dept ford, who is to place it in some conspicuous 
situation for public inspection. This report is to be trans- 
mitted within two days if the articles .are of the value of 
20 1, but it need not he done until the articles deposited 
amount to that value (g). ' The deputy vice admiral or 
his agent may also seize such articles ds*have not been re- 
ported to him; and is required to keep and report them to 
the Trinity-house in like manner; and if he. seizes without 
previous information he is to have one-thira of the value ; 
ifhe poizes in pursuance of information the third is to be 
divided between him and the informer (h). If the articles are 

not 
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not claimed within a year and a day after the report trans- 
mitted, they are to be sold, and the money applied as di- 
rected by the act of Queen, («),. and in case they had 

been seized, the deputy vice-admiral or his agent, and the 
reformer (if any) are equally entitled, to the salvage, which 
shall be allowed by ftie Court of. Admiralty to the salvors 
in the case of unclaimed property (k). , And ip case of dis- 
agreement as to .the amount ,of, salvage, or the value of the 
articles, they are to be adjusted by three Justices residing 
near tire (hace where the articles are deposited, or in case 
the Justices differ, they may nominate a third person con- 
versant in maritime affairs (l). ■ 

In like manner three Justices, or their nominee, are 
authorized to decide on all claims made by pilots, boatmeu 
and other persons, for services of any description, (except 
pilotage) to be rendered by them to any ship or vessel, as 
well for carrying off from the shore to such ship or vessel 
any anchors, cables or other stores, from any port or ports 
of the coast of England and Wales, and liermck-uimi- 
Tweed, or for the saving and preserving any goods or mer- 
chandize, which may have been wrecked, stranded,, or cast 
away from any ship or vessel, or for being instrumental 
in saving the life or lives of any person, or persons on 
board the said ship or vessel ; the master, ownei or owners 
of such ship or vessel, or his, her, or their agent or agents, 
being present with such Justices— and this whether the 
vessel shall at the time he in distress or not (pi).. 

Either party, however, may, within leu days after the , 
award 16 made, declare his desire of obtaining the judg- 
ment of the Court of Admiralty respecting the salvage, 
and. thereupon the person claiming the salvage must pro- 
ceed within thirty days from .the date of the award by taking 
• V . • . out 

ft) 12 Ann. Stat. a. c. 18. $. 2. and l & 2 Geo. 4. f. 75. s. 4 & 7. 
at j 3 m> end. The former of these acts gives the 

(k) 49 Geo. 3. c. 122 . S. 7. and power to too Justices. 

1 & 2 Geo. 4. c, 75. s. 6. ( m) 49 Gea. 3, c„ 122. s. 9, n»d 

(l) 49 Geo. 3. c. m2, s. 5 & 8. 1 & 2 Geo. 4, 0.75, s. 8. 
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out a monition ; but the justices are in such cases to deliver 
the goods to the proprietors or their agent^ upon their giving 
good security in double the amount of the value to be taken 
in the manner prescribed by the ac t(n). 

If die master, mate, or crew any vessel bound to parts 
beyond the seas, shall find and take on board the vessel; 
any anchor* cable, goods, pir merchandize, or receive and 
take them oa board from toy 6iher person; knowing the 
same to have been tfo, found, the commander of the vessel 
must make aft e&try of the articles and the time* and place 
of finding in his log-book, and at the first possible oppor- 
tunity transmit a copy of the entry to the Trinity-house, 
and on the return of the ‘vessel to any, port in Jutland or 
Wales* or the town of Berwkk-ttpnn- Tweed f he must de- 
liver the articles to a deputy Vice Admiral or his agent, 
who is transmit a similar report as before-mentioned to 
the Trinity-house for public inspection ; and if there is no 
claim within a year and a day after such report transmitted, 
the articles are to be sold and disposed of according to law 
w ith regard to unclaimed property (o). 

fK The regulations already detailed do not, as has been 
before observed, apply to any thing happening within the 
jurisdiction of the Cinque PoHs(p), but several statutes (q) 
have been passed for matters occurring within that jurist 
diction, the last of which appears to embody the provisions 
of the preceding with some alterations and additions, and 
will therefore alone be particularly, noticed in Ibis place* 

10 . The Lord Warden of the Cinque Ports for the time 
is to appoint three or more substantial persons in each of 
' ’ * , the . 

fn) 49 Geo. 3. c. i»». s. So. ami are Winchetmi and Rye. Thejtnis- 
1 & a fit*. 4* c. 75*. s. 9. The diction mvy in general l>e consider- 
farmer of these two statutes bruited ed to extend from Seafvrd along the 
the tow of the declaration to forty- coast of Swifx and Kent towards 
eight hours. the Thames. The limits are parti- 

(o) 49 Geo. 3. c. m 2 . &. 14. and cularly defined in the JftUi section 

1 & 2 G\w>. 4. c.75. s. 13. of the Slat* j U 2 Gca. 4. r. 7 0 . 

(p) The ( mquv Ports are Dover, which will he found at large in the 
Honmm />, Komnei/, Hartings, and Appendix. 

Ijytfre ; and tho two ancient towns (g) 3 Geo . !. c, 13. r, 5; 2d Geo. 
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the Cinque Ports, two ancient towns and their members, 
to adjust and determine any difference relative to salvage, 
which may arise between the master of any, vessel and the 
person or persons bringing cables and anchors, ashore; 
and in case any vessel shaJivbe either forced or cut from 
her cables and anchors by extremity of weather,- or by any 
other accident whatever, , and leave the same is any road- 
stead or other place within the jurisdiction, and the salvage 
cannot be adjusted between the persons concerned, then 
the same \h\xM be determined, by any time or more of the 
said persons so to be appointed as aforesaid, within the 
space of twenty-four hours after such difference shall be 
referred to them for their determination thereof ( r). 

Tjie Commissioners are authorized to decide on all claims 
made by any person whatsoever for services of any sort or 
description rendered to any vessel, as well for carrying oat 
anchors, cables or stores, from any place within the juris- 
diction, as for conducting vessels from the Go mis, and other 
bays and roadsteads on the coast of Kent Susm and Esse. j, 
and from the. island of Thanet, or from the sea, or any 
place, to Ramsgate, Dover, or ally other place with the ju~ 
lisdiction, or for the saving or preserving within the juris- 
diction any goods or merchandizes, wrecked, stranded, or 
cast, away from any vessel, the master or owners thereof, or 
their agent, being present at the place where the commis- 
sioners are sitting, ; and this whether the ship shall have 
been in distress or not (s ). But no Commissioner can act 
for any other port or place than t hat in which, or within a 
mile whereof, he is resident ( 7 ). And either party may 
within eight days after the award declare his desire of ob- 
taining the judgment of some competent Court of Admiralty 
with respect to the salvage or compensation, in , winch 
case the party must forthwith declare whether he will pro- 
ceed' 

2. c. 19. r. 30 ; 48.Gcp. 3> r. 130. 1 fO I & a Geo, 4. c. 76. s. 1. 
and t & a Geo. 4. c. 76. ‘ | (s) Id. sect. 2. (t) Id. sect. 3. 
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seed in the Admiralty of England , or in the Admiralty of 
, the Cmque Ports, and must proceed within twenty days from 
the date of the award ; and the commissioners are to per- 
mit the ship and cargo to depart on their voyage, or de- 
liver the goods to 'their owners, taking hail m double, the 
amount of the sum , awarded {u)> An appeal so made is 
to be deemed final fa?,). 

Anchors* tables and other ship's stores and materials, 
and merchandize and marine stores taken possession of by 
boatmen and others, within the jurisdiction, fare to be 
delivered at Ramsgate, Deal, Dover , Harwich , Bright ter- 
sea or WivenJm, or such other place of public deposit as 
shall be declared by the Lord Warden ( y)> and the officers 
of the Lord Warden may seize such articles either within 
or without the jurisdiction, and either at sea or ou shore, 
if concealed or conveyed to any other than one of the 
places of public deposit, or attempted so tu foe(i), The 
Lord Warden of the Cinque Ports, the Lieutenant of Dover 
Castle, the Deputy Wardens and the Judge of the Court 
of Admiralty of the Cinque Ports, Two ancient towns, and 
the members thereof, for the time being, and any other offi- 
cers specially appointed by the Lord Warden, may execute 
within the jurisdiction all matters contained in the act. in 
like manner aft any magistrate, or any commissioner to be 
appointed by virtue of the act may do fa,). 

By this Act also all the means which may be applied by 
virtue of the before mentioned statute of Queen Antic in 
cases within that statute, for the conclusively adjusting 
and recovering of salvage, maybe applied in the case of 
persons acting under the mere employment of the officers, 
mariners or owners of any ship in distress, and on payment 
or tender and refusal of the quantum to be paid, or secu- 
rity given for payment thereof to the satisfaction of the 
commissioners, who shall have adjusted* no officer of the 

customs 

(u) j & 2 Geo, 4. c' 76, s, 4. 

<>) Id sect, 5. 

(y) Id. sect. 7 te B, 


(X)1<L serf. 9 St u. 
(u) Id. sett, 15 1 . 
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customs or oilier person in possession, may' any longer re- 
tain lire possession on any claim to compensation ( b) 9 and 
the owners, or on iheir refusal, tin* salvors, may m all cases 
sell so much of the proper! ysaved as will defray the sal- 
vage, and such charges us shall be allowed by the High 
Court of Admiralty, or theCdiirt of Admiralty of the Cinque 
Ports, or the Commissioners (c ). And it seems ihat in 
tlxis case also the Commissioners of the Customs are to 
allow the sale duty fro o(J). 

I have been thus particular in arranging and detailing- 
the provisions ol these statutes, from a hope that a better 
knowledge of them may induce the masters of ships m dis- 
tress to avail themselves of them ; and not submit to the 
very heavy charges too frequently mode for assistance on 
such occasions (r), or incur the expence of litigation in 
the Courts of Law. 

ti. 1 proceed in Ihe next place to the consideration of 
salvage payable upon nraptutv. 

J have in a former chapter (f) spoken of the subject of 
captures and of the alteration of property thereby occa- 
sioned. With a x lew to the subject more immediately un- 
der consideration at piewnl, it ir.py betaken as a general 
proposition, liable only to oue exception, which will be 
noticed hereafter, that the ships or goods of the subjects 

of 

•*«»*% xv bo tip&isi In the salvage, and 
who are to m,;t under their onlcfru 
Hut, there seems to be no jvoper 
mode of settling iho charges of the 
otin'er* themselves, no uu&tim cus- 
todum; and this detect has pro- 
t bahjy occasioned the complaints 
often quoted, contains an apparent- which the commentator informs us 
Iv excellent set of filiations rn have, been often made agajnst their 
this subject, liv. 4. tit. 9. des AT ev~ conduct in man) places. A year 
fra$tb. AH vessels, &c. dm on 011 and a day is period allowed tor 

shore, whether lwAo««u»4i t*> Mub- reclaiming property, after which it. 
j**cts or foreigners, are taken into is to be sold for the benefit of the. 
the Kings protection : the officers crown. Hut claim'* have in fact 
of the Admiralty me the persons born allow ed after that period, aa 
appointed to pve&erx v ami take Vafin informs us. 
charge oi diem, mid’ pay the }>oi- (f) Ante, part i, ch. l.sect.y. 

Ee 


(h) 1 &. 2 (Jen. 4 . , . 7 t\ s. IJ). 

(c / Jd, y 20. The power of s.dl- 
iiiK dutx free, whirl* w<*si'mn by 
this act, also is lepeuleo by the 6 
Ocik 4 r. lo/j js.352, 

(d) 0 Geo. <j ( \ 107 *'.47. 

(e) The Vn'th'Jt Ordinance. *0 
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of’ this country taken at sea by un enemy, and afterwards 
retaken til any indefinite period of time, and whether before 
or after sentence of condemnation, are to be restored to 
their original proprietors upon payment of salvage to the 
recaptors* This however is ihcresuli of the peculiar enact- 
ments of the Legislators of this country' ; it is a new and 
peculiar law fri&de by this country for itself in favour of 
merchant property >£Capt«fred, introducing u policy not 
originally adopted by ^othor;' countries, and differing fi;om 
its own more^hneieut practice By the ancient rule of 
law, whore; a ship waa'fetk&i and carried inf* a 
uhd especially after a sentence of condemnation, the ship 
became the property of the captor; and if retaken, the 
funnel 1 owner had no jtts /mf/iminii , ami ibis continued 
to" be the general law of Eiu\>p<' down to a vt ry laic 
period (gV : ^ 

With icgaul to the liemfU'iul interest in tin* goods of mi 
enemy taken ut sem it was anciently established 1 hut in 
the case ol capture by ships in the pay of 1 lie King, tin 
Kmg should have o/w -fourth, the owners of the ship* 
another fmrth\ and the oUkjI moiety bo divided among 
tin captors; the admiral taking, if present, the dum* of 
two men in each vessel; if absent, ot one only , and in tin* 
case of capture by private ships not in the King's pav, 
ihe King should- claim no part, but the captors take the 
whole, allowing, however, to the admiral as much as the 
share of two mcu( h.) But these proportions were occie 
sionally varied at the *Kiu?\ pleasure ; and 8ir Mnttfww 
Hale informs u$,*thuf in his lime the admiral had the third 
of goods taken by private men of war us his fee/but in 
right of the King (/), i he entire beueficial interest was 

„ first 


(% ) by Syr II w Scotty in tlk- ewar 
of 1 /A*. 1 1 r. Lon tat, I Kdw, i O5. 

( AJlthtuk Book of the Adtiunalty, 
a. I<i t Ho Cln k\ Masts, p, l{\ f 5 

( 1 ) 1LJl\ Treatise iu three 


parts, p»tt. 3. cliap. 2ft In }lm~ 
grate* Ivii'V Traits, p. ^47. Two 
of the Ordinances pnsweii tif tiv* 
time <’>f the murpitUnn; audition 

* the tenths nfpmwi cuslotuanlv 

a due to the Xord lfijjh Atfiuirkl," 
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first given to l ho captors whether belonging to the royal 
navy, or private ships of war, by a statute passed in the 
reign of Queen dime. ( k ). This statute however contains 
no regulation of salvage or other provision in the case of 
recapture. During the short, war with Spain in the reign 
of George the First, no legi$la live provision was made on 
the subject of prize* Soon after the declaration of war 
against Spain in the thirteenth year of the reign of George 
the Strand, and against France in tfre seventeenth md twenty- 
ninth yea up of the same reign, acts of parliament 0), were 
passed on this subject, by each of which the ships or goods 
of the King’s subjects; taken and retaken, were decreed to 
be restored to their original owa^r, and the rate of salvage 
was fixed at one-eighth in the case of recapture by the 
King’s slaps ; l>ul in the case of recapture by private *hips, 
whether acting with dr without commission, the rate was 
made to vary according to the length of time, during which 
the vessel might have been in the possession of the enemy; 
if such possession had not exceeded twenty-four hours, the 
rate was fixed at one-eighth, if betweeu twenty four and 
forty-eight at one-fifth, if bet wem forty-eight and nhwty-sic 
at one-thhd, if above ninety-sir at one-hdf And in all 
cases, if the vessel recaptured were set forth as a ve ssel of 
war, during its possession by the enoan y/the rate of salvage 
was fixed at one-half A provision similar to the last had 
been made by several ordinances in the time of the usurpa- 
tion (m), which in all other cases settled {he salvage at one- 
eighth* The variation of the rate of salvage according to 
the time of the enemy’s possession probably occasioned 
many disputes, and therefore in the statutes passed in the 

last 

and direct the sumo to be laid 0*4 I IHn, Ufonn, Jhlnter, 4 Rob, A. R* 
in medals, as> 0 reward for eminent. 315. 

services. tkohd£\ Acts, A.D, 1648 , (l) 13 ^ca. »• dmp, 4 * Rucop- 

<\ la. and 1649, c. ai . Tfie distri- turn, $a-£. ill ij Ge»*y* ehtip . 3$ . 
butioti of prize is settled by those Recapture, sect, ' SO. 39 Cco, a. 
Ordinances, and by the Ordinances chap, 34- Recapture^ sect* 34 * 
uf^<>50, c. aft& 33 , (m) SevUts Acts, A D, ifyfv 

(k) b Ann, c/ See Or. Rib c, * % c.31. lC f»° i rA ’ 

hiruun's mite in the* case of the ’ & 33, • 

K e ic 
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last reign the rate has been uniformly fixed. At the 
commencement of hostilities with America ( n ), and after- 
wards with the French king (o), it was fixed at one-eighth, 
as well in the case of private ships as of those belonging to 
the royal navy ; except in the case of vessels aet forth an 
ships of war, in which case as in the former statutes, it was 
fixed at one-half* At the commencement of the war, in the 
year 1793, the legislature fixed the rate of salvage at onc- 
eighth for the royal navy, and at one sixth for private ships; 
and in case of recapture by tfie joint operation of his Ma- 
jesty's ships, and private ships, authorized the Judge of the 
Court to order such salvage as he should deem fit and rea- 
sonable : but enacted that recaptured ships, set forth by 
the enemy as vessels of war, should wholly belong to the. 
recaptors, and not bejestorec! to the original owners (p). 
And by this hast statute it is also provided, that if a ship 
be retaken before she fias been carried into an enemy's 
port, it btoull , be lawful for her, if the recaptors consent 
thereto, to prosecute her voyage, and the recaptors need 
not proceed to adjudication till si x months , or the return of 
the ship to the port, from which she sailed: and by con- 
sent of the captors the cargo may be unloaded, and deposed 
of, before adjudication : and if the vessel does not return 
directly to the port of her departure, or the. recaptors have 
had no opportunity to proceed to adjudication wilhiu sir 
month*, on account of the absence of the vessel, the Court 
of Admiralty shall, at the instance of the recaptors, decree 
restitution to the former owners, paying salvage, upon such 
evi deuce as shall appear reasonable, the expence of such 
proceedings not to exceed the sum of fourteen pounds (q). 
Similar provisions were mad;* at the beginning of the last 
war ; and the same rate of salvage is fixed for his M ajesty « 
hired armed ships, af* for the royal navy (>). A store 

ship 

in ' i<; Geo. 3. ?. 1 5. S 24* I (r) 43 Ora. 3. c. iGo. s. 39 & 

{ <> , !i* f ♦’>*, s. 44* * U; 4f> Gio 3. r. 72. ,s\ 7; smU 4B 

( t > > \ i \ v • ,v - r-2- I Gw. 3. 1. 132. 
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ship in the king's service, claiming salvage in the Court of 
Admiralty, is entitled to the same rate, and no higher, than 
a ship of war (s ). 

A convoying ship may be entitled to this salvage, for 
the recapture of a vessel under its protection taken in that 
sitnation f and effectually possessed by the enemy (t). 

A ship once set forth and employed as a privateer or 
vessel of war fells within the exception, and is not to be 
restored upon recapture, although at the time of the recap* 
hire it m£y be employed purely as a merchant ship^ car- 
rying a cargo, without arty commission of war, or any arms 
except a few muskets for self defence (ft). But the mere 
act of putting men on board a captured ship, Which was 
armed at the time, and employing her as a cruizer, without 
a commission of war, does not bring the ship within the 
exception nor defeat the right of the original owner OJL 

If a ship captured by the enemy he voluntarily abandoned 
by him at sea after taking out the crew, either because lie 
may be unable, or may not think it worth white to carry 
her into port, and be found and taken possession of by a 
British ship of war; this is not a recapture within the act 
of Parliament, and the Court of Admiralty is not restricted 
as to the rate of salvage, but may apportion it to the nature 
and merits of the case (if)* 

A ship may be in the legal and constructive possession of 
the enemy, though not ut the moment in his actual posses- 
sion, and this will be sufficient to found a claim for salvage 
under the act of Parliament. This was held in the case of 
a Portuguese ship, which being on a voyage from Pnmm- 
trum to Liverpool with u cargo belonging to British and 
Portugiwzv merchants put into the port of M tiros in Spain,, 

* in 


(a) Sr.iWLOLv, RUUs, 1 IVuImhi, 
A Jb 2f>3. 

(1) The Ford, 5 Hob 

A. H. '215, 

(n) L*A<T!r, Lorri'd. i Kdw. 


0 ) ThvllofiATfo, A r ctam l bRote 
320. 

(v) The OAer, lifiicitell, 6 Rob, 
273. The Laubion, H. 275, vole. 
ami the Lou r * Nrt * ox, 1 Kdw. 7;*. 
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in cdnsoquencc of having sustained damage at sea, arid 
was in that port at the time when the French took posses- 
sion of the place. The French withdrew to proceed on 
another expedition, hut they were near at hand, and had 
it in their power t6 return. Whenever they might think 
proper, and Were not unlikely to do so : the principal per- 
sons of the place were in their interest, and it was not 
probable they would willingly have suffered such a ship 
arid cargo destined CorBngfcntfto come away without mo- 
lestation* lit this state of things the ship'wai brought 
out of fhe port by the boats of a British frigate, when there 
were only four persons on board. The cause being in the 
Prac Court of Admiralty* the learned Judge made a ’decree 
for the rate of salvage under the statute ; observing there 
was no doubt, that the property had been rescued from con- 
siderable peril by the captain of the frigate, and that he 
was entitled to a remuneration of some kind or other, so 
that the only question was, whether this should Ik* con- 
sidered as a case of military salvage, or the parties be put 
to tire expence of a fresh suit in the Instance Court jfs), 

. A British army acting in a foreign country, in conjunc- 
tion with a native forep, without the co-operation of a fleet* 
and liberating u port of the country from the hands of their 
common enemy, by operations on land, directed to that 
end near to and in the place, may bo entitled to salvage 
under the statute on British ships found in the port, and 
on their cargoes whether actually oh board at the time or 
landed and warehoused, thus rescued from the enemy; 
but not on the property of the natives of the country thus 
delivered, and which reverts to their possession and d<6* 
minion* And if in such a case the masters of the British 
ships are allowed to bring their cargoes to England, under 
their own management, according to the original inten- 
tion, the salvage is to be estimated upon ;the value in 
England (a). 13^ It 

(z) IV PrKSAVXMo Fsu/, I (a) Thu Pack* s ess* Barker , i 
Me&alhucn^ i iuiw, tif,, | Edw. 2iu. The case *ru!»c out oi 

the 
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12. U may be proper Jto mention in this place the. prac- 
tice of the Court of Admiralty in the ca^e of the property 
of the allies of this country, taken at sea by a cpmmon 
enemy, and retaken by, the subjects of this country. , For . 
this purpose I cannot do r bpttcr tli^n nse t.be } words pf the 
learned Judge, who now jprpsidcs, . in^ that Court* „ Tlio, 
“ maritime law of MugJand” $ay$, Sir William, ,'Scott A 
having adopted u most liberal, rule of restitution on sal- 
“ vage, with respect ip the recaptured property of its own, 
** Bubject.% gives the benefit ,of that rule to its. allies, till 
" it appears that they act towards British property on a 
“ less liberal principle; in such a case it adopts their rule j , 
" andtnats them according to their own measure of ju.Sr 
u tice^fY')* In conformity to tins rule the San Jcsgo<w<ix 
not restored to the Kingof.tywiu, because roUikeu from lik 
then enemy the Trench under circumstances, in which the 
Spanish Courts had condemned British property retaken 
by the Spaniards: and .shortly afterwards two Portuguese 
ships wcic for the same reason condemned; run! seveial 
others at the same time restored (V), because in the interval 
between the different captures, aa Ordinance of the Court 
of Portugal had altered the rule of restitution in llmf 
country ; and they were restored upon payment of the rate 
ofsaftagt* established in Portugal; tv':, one-eighth to King's 
ships, and ape-fifth to privatoprs. Upon the same principle 
u British ship, which had been taken by the Trench und 
carried into jTun lepedra In fjuti a, and condemned by the 
Prize Court nt P<iri $ f being afterwards seized as French 
property and sold .under the prders of the Junta of (JalUcia, 
then enemies of l/ance, and allies of this country, and 
which came, to England : and was claimed by the original 
British ovrner^ was.not restored (df , At a later period, a 

Spanish 

thermroftureof Ofartns The r^ter Ofcc?,, i Rub; A\ JX-$% Tin wMr 
will find murti instruction from the is u most finished n>odei ^judicial 
fteitibiil of the very teamed j^cig- eloquence, 
mem delivered in dm cause. (< ) Same case. 

(}>) lii the case of the SaMa (ft ) Ihc VjcioBta, 1 Edw.07, 

' * ? K 6 4 ' 
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Spanish ship was restored on payment of one-eighth upon 
the ground of an ail iclo in a recent treaty between Spain 
and this country, providing for mutual restitution on sal- 
vage (V ). Or this principle of British jurisprudence, what- 
ever attempts may be made to shake it from motives of 
public policy or private interest, reason must now declare, 
and posterity will hereafter confess, that it is founded on 
the immoveable basis of reciprocal justice. The right of 
recaptors to salvage is extinguished by a subsequent act 
of capture and condemnation by an enemy, tut it must 
be a regular sentence of condemnation carried into execu- 
tion «, for if the sentence of the Prize Court be overruled 
by an order of release from the sovereign power of the 
state, the recaptors are not deprived of their right to 
salvage (f). 

13. If the property of u nation not engaged in hostility 
with the enemies of this country, happen to be taken as 
prize by them, und retaken out of their hands by his Ma- 
jesty’s subjects; the probability of its condemnation in the 
Courts of the country of the captors is to bt, considered ; 
and unless there appear to be gmmd, on which it may bo 
y supposed that it would have been condemned hi those 
Courts, it is to be restored without the payment of any sal- 
vage. Upon this ground an American ship carrying pro- 
visions and naval stores on the part of the American go- 
vernment., for die use of their fleet in the Mediterranean , 
was restored without any salvage on recapture from the 
Spaniards (g)* So an American ship which had been seized 
by the French Douarners in the river Yadhe, and released 
upon giving bail by depositing a sum of money to answer 
the sentence of a Court of Prize, and which was brought 
out of the river by the boats of an English gun-brig, was 
icstored without salvage ; for it was considered that the 

ship 

0 ) Han FfcATouftec, Du Pauli, (g) The Stmon, 6 

4 K<l\v Rjjb, l*>4 n 

(f)i HMMinrft nor 1 ti g, Ailer. 

I ltod:*o!>, A. R. lya. 
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*hip would have been free by reason of the security and 
deposit, even if sentence of condemnation should pass (h) 
lu the war preceding the last, the conduct of the cruize rs 
and Prize Courts of France, having given reason to appre- 
hend that neutral property arrested by the former on the 
high seas, would in almost all cases be condemned by the 
latter, salvage wan usually allowed to recaptors of neutral 
property out of the hands of the French by our Court^of 
Admiralty, and such allowance was not thought unreason- 
able by the neutral merclnmls *. but this was treated as an 
exception to the general rule, founded on particular cir- 
cumstances (i). And in the last war it was allowed upon 
the recapture of A meriedn ships from the French and Danes , 
which were navigated without the certificates of origin re- 
quired by the French decrees , and of which the condemnation 
was to be expected from the usual practice of France and 
Denmark on similar occasions (A). 


(h) The Kobiuit Hall, Bundatl, 
i Kdw * 2 ^ 5 . 

(i) Thf* OaIuoita, Pusqucl , 5 
Hob. A. U. f> 4 . The Iyuonora 
(VuiAJtiN 4, Krcngh, 4 Hob. A. H 
i 56. Fan.nt, Lawton , 1 Dodson, 


A. It. 443. This last was the case 
o(' neutral good* sbtpjwd in an 
armed British -vessel, which Whs 
taken am! retaken, * 

(A) The AmxoN,jTf«w, 1 Cdw. 
254. 
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CHAPTER* The eleventh. 

OF THE DISSOLUTION OF CONTRACTS FOR TUB 
CARRIAGE OF GOODS IN MERCHANT SHIPS. 

' • r * V , ' '■* . ' 

i . T T AVINO thus considered the several species of con* 
X X tract made for die carriage of goods irt merchant 
ships, and the various duties arising therefrom, 1 proceed 
in the last place to the examination of die modes by which 
contracts of this nature may be disffeolved. And these are, 
either the voluntary, act of the contracting parties, or some 
extrinsic matter happening after the making of the contract 
and before its completion. , 

2 . It is a general rule that whatever derives its force and 
validity from the consent of parties, may by the mutual 
consent of the sarnie parties be rendered null and invalid. 
There is indeed a technical ride of the law of Eitgiaiid, 
which requires tins discharge of a person from a contract 
to be made by an instrument of as high a nature as the 
original instrument of contract r and this rule is applicable 
to the contract of affreightment by charter-party under 
Seal; but in case of a discharge by, mutual, consent not 
expressed in this formal manner,' the rule would at the 
utmost have no otherseffect than tto render it nOcessary. fer- 
tile party to apply to a Court of Equity. , In all, such , <a»scs. 
however, prudence requires that the jdeed should be can- 
celled and delivered up. 

lint a merchant, who hut laden goods, cannot insist upon 
having them relanded and. delivered to him without paying 
the freight thatmight become line for thecarriage of them, 
and indemnifying the, roaster against the consequences of 
any hill of lading signed by him ( ajl I ndecd a roaster who 
, , , ' has 

(n) 2 Eq.Ca. Ali.p, 0i!. Atm. • - 
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has signed bills of lading cannot with prudence deliver 
back the goods without having all the parts of the hilt of 
lading delivered up to him, lor if any one, part has been 
tqansmittcd to a third person, such third person may have 
acquired an interest in the goods. 

« , ' T ” * 1 , 1 ' ^ ^ ^ u k r- h , , 

3. Another general rule of law fhmlsKds a diskdwtiott 
of these Contracts by matter extrinsic. If an ag3^xn#t Iwu 
made to do an act lawful at the time of such agreement, 
but afterwards, and before the performance of the act, the 
performance be rendered unlawful by the government of the 
country, the agreement is absolutely dissolved* If, there± 
fore, before the commencement of a voyage, war or Kostin 
lilies should take place between the state* to which the 
ship or cargo belongs, and that to which they ate destined, 
or commerce between them bo wholly prohibited, the con- 
tract for conveyance is at an end (If)* the merchant must 
unlade hi* good*, and the owners find another employment 
for their ship. And probably the same principles would 
apply to the same events happening after the commence- 
ment and before the completion of the voyage, although 
a different rule is laid down in this case by the French 
Ordinance fr), as 1 have before observed. But if war or 
hostilities btvak out between the place, to which the ship 
or cargo belongs, and any other nation, to which they oro 
not destined ; although the performance of the contract is 
thereby rendered more hazardous, yet is not the contract 
itself dissolved, ‘and each of the parties must submit to 
the extraordinary peril, unless they mutually agree to 
abandon the adventure. 

So, if the government of the country, to which the ship 
and cargo belong, should jirohibifc the exportation of the 
particular commodities that compose the cargo> or by the 
terms of the contract ore destined to oomposo.it, {as is 
* '■ sometimes 

(z) Trcnc A Ordinance !iv. 3. lit. J. (a) Li w 3. tit, 3. Fret art 15. 
(In I'tiurie-iKtrticf, art. 7. Codede See Wort, part. 3, ch 7. sen. f*. 
Com* art, 276* ‘ - ;ind tiie tWe dt Com, art. 399. 
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sometimes done by all states with regard to provisions in 
a time of scarcity), in this case also it seems that the law 
of the country would give no damages to the owner against 
the merchant, who had been thus compelled by the law 
the same country to abandon his engagement fdj 9 but the 
contract would be dissolved on both sides. On the other 
hand, if a merchant hire a ship to go to a foreign port, and 
covenant to ftirnisU a lading there, a prohibition by the 
government of that country to export the intended articles, 
neither dissolves the contract, nor excuses a non-perform- 
ance of it(e)} for the laws of one nation do not give effect 
to the positive institutions of another inconsistent with its 
own ; and the different interests of nations some* imes render 
an act meritorious m one, which is prohibited by another 
in alliance with it> if the act t>e not contrary to the general 
law of nations, or to existing treaties; and the common 
exception of the restraint of princes and rulers applies 
only u> the case of the master (f). But in such a case, or 
if the default be owing to the personal neglect or inability 
of the freighter, and not to any general cause, the master, 
upon his arrival at the port of lading, should obtain another 
cargo, if possible, from other persons, and not sullenly hoist 
sail and depart, in order to charge the merchant with the 
whole freight. And if upon the ship's arrival he is in- 
formed that the merchant is unable to furnish the lading, 
he cannot, by waiting the time appointed in the charter- 
party, charge the merchant with the demurrage (gj. It has 
also been held, that a contract was not dissolved, nor a 
merchant excused for the non-performance of his covenant, 
by a prohibition of intercourse on account of an infectious 
disease (A), 4. But 

(d ) By Lord Elfiit l' 0 r:nt£h r in I (f) EUghf & tiffany. r<^c. And 
ftorhr v. Motion, S. lifcy. see also ns to this point Tonirng 4‘ 

(r) Hhpht others v* another V Jlublwrd, 3 Dos. &i Pull. 

LwtUlluilt, Sit. after M. T. iKoi, tfijU. 

U-ibi- Loid Ktiyw, CH. J. cited ($) Jik&ftf ft dims v. Eo^t, 

3 fto-, \ Pull, 295. noii (a), and (h) Berber v. Utxtgf*m 9 $ M. & S. 
vee S/ortifr v . Liisivtdr, 16 bust, 5O7. quoted before, pout 3. cii. 1. 
^01. ‘ pae.c l&J. 
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4- But although contracts of this nature are dissolved by 
the breaking out of war or hostilities in the manner before 
mentioned, of which no person can foresee the termination ; 
yet they are not dissolved by an embargo, or temporary 
restraint of their performance imposed by the government 
of the country, in whose ports the vessel may happen to be, 
as a measure of political caption in time of war, or upon 
the expectation of it, cither in the lading port,, or in a place, 
at which the ship may have touched in the course of hex 
voyage ( i ).% This subject has received a. judicial deter- 
mination in the law of England* The case f A) was os 
follows : Hadley , the plaintiff, brought an action against 
Clarke & others , owners of the ship Pomona , for not carry- 
ing to Leghorn goods put on board the Pomona at hvcerj)ool 
to be conveyed to Leghorn, the danger of the seas only ex- 
cepted, The plaintiff had paid £.297. 18s. for insurance 
of the goods for the voyage. The ship sailed from Liverpool, 
and in pursuance of permission given for that purpose put 
into Pahmovth on the 30th uf June 1 79O, to wait for convoy. 
While she waited there for that purpose, an embargo was, 
by order of the King in council, dated 27th July 179b, laid 
on all ships bound to Leghorn, being one of the ports in the 
te rritories of the Grand Duke of Tuscany, then in the pos- 
session of live French . This embargo was directed to con- 
tinue until further order of the hoard of Privy Council. On 
the 23d of August following another order of Council issued, 
allowing vessels m the situation of the Pomona to return to 
their ports of lading, and land and warehouse their cargoes 
there under certain regulations. In the month of Avgust 
1 798, and not before, 4 he Pomona left Falmouth without the 
consent of the plaintiff, and returned to Liverpool , where 
after some dispute the plaint ifF received the goods without 
prejudice to the question, whether under the circumstances 

the 

( i ) Trench Ordinance , liv. 3. til. 1 . | (k) Hadley v. Clothe > 8 TerJtep. 

dn Cha?'t€*pwtK$ y art- 8. and sec j $L 13 . 259 * 
hv. 3. fjt. 3. Fret, are 16 . Pother, 1 
("hau^-pfutie, mini, mo, j 
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the defendants were excused for the non-performance of 
their contract. On the ‘24th of October 1798, the embargo 
was taken off. At the trial of the cause the plaintiff ob- 
tained the verdict of a jury for the amount of the charges 
of insurance. The right of the plaintiff to Recover was after- 
wards solemnly discussed in the Courts of King’s Bench; 
and the Court was of opinion that the embargo did not dis- 
solve the contract* being only a temporary restraint, and 
that, the plaintiff had a right to recover. Before the com- 
mencement of the transaction between the parties, all inter- 
course with countries undu* the government of the French, 
during the then existence of hostilities between France and 
this country. had been prohibited by act of Parliament (!) ; 
but this prohibition was also hold tu be only temporary with 
respect to Leghorn* and consequently not to alter tin* cose. 

in the case of an embargo, the French Ordinance ex- 
pressly ant homes the merchant to unlade the goods at hb 
own e* pence* if ho thinks fit, upon condition to xcladv them 
or indemnify the master ( m ) ; and Valin (n) and Pol liter (o) 
declare it to be their opinion, that, if the goods are of such 
a sort, that they will not keep during the pci tod of the em- 
bargo, and cannot at its expiration be readily replaced by 
others of the like kind, the embargo will put an end to the 
contract. In such a case, w hatever the rule of law may be, 
the interest of ail parties will in general induce them to 
annul the contract upon reasonable terms. 

4. fi. But in the ease of an embargo imposed by the 
government of the country, of which the merchant is a sub' 
I net, in the nature of nepriwl & and partial hostility / against 
the country, to which the ship belongs, the merchant may 
put an end to the contract, if the object of the voyage is 
likely to be defeated by the delay. Thus in the case of a 
Swedish ship, chartered by a British merchant to go from 

London 


0) 33 r »Vo, 3. c . 27, *, 3 , ( it )Tom. i, r>. foil. 

(m) Liv. 3, tit, l. Chart* -parties, ■ ( o) Chat tc -Part ie, nuun 102 

avt* 9. 
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London to St. Michael?# for a cargo of fruit, which having 
mailed on the voyage was driven back by contrary winds 
Hftd forced into liamsgaicHarbon^ and there stopped on the 
35th cf January 1801^ by the embargo, imposed by the 
British government on all Swedish vessels ; Upon which the 
merchant applied to the capiain to give back hig' letter# of 
advice, who declined to do so, and who soon after the cin* 
hargo was taken off, which happened in the following June, 
offered to proceed on the voyage* but was* directed by the 
merchant wt to, do &o, because the season for ahippingfruit 
was tlwu passed : the Court of Common Pleas htild that the 
muster could not maintain an action against the merchant 
fortlic non-perfomumce of the contract (jp). For otherwise 
a British $u bject would sustain the evils that the govern* 
ust-nud his country intended to inflict on foreigner* ; which 
is contrary to the principle now established in the law of 
insurance, viz. that the insurer is not lunwembte for a loss 
happening to an enemy by British capture in a course of 
hostilities, whether existing at the time of insurance, or 
tak ing place afterwai ds {q ). 

I11 the case of another Swedish vessel stopped under the 
same embargo, with a British cargo of fish on board, the 
cargo was taken out and restored ; and upon the restoration 
v>f the ship the learned Judge of the Court of Admiialty 
held the merchant net to be liable to the freight, as I have 
mentioned before (r.) 


(p) Tout at v ^ another Hubbard * 
3 I Jos. & i*ulL 1191 , 

(<}) Tartada w Rod gifs 3 {Dos. & 
4*ull. I<)1. Amt KdltiiT \ , If Mv- 
$urier i Crdmha vl Lc Mesttmer, ami 
RrundatU v 2 Cntfwg^dl three decided 
in the Court oi Kii)& $ Bench \m 


Mich* Term. 1803, and reported, 4 
East, 396.407. «| 10. 

(r) Thx v LstBUti/A Jacobin*, 
Strt'i igreuy 4 Rob. A. It. 77. cited 
before, chap. 7 «>»' this pin, sect. 
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PART THE FOURTH. 

OF THE WAGES OF MERCHANT SEAMEN. 


CHAPTER* THE FIRST. f 

OF THE HIRING OR SEAMEN. 

O EAMEN employed in merchant ships are usually hired 
^ at a certain sum, either by the month, or tor the voyage. 
In the former case the amount of the payment, that may 
be gained by them, depends upon the length of the voyaa* ■ ; 
in the lattc-j it is fixed invariably without any regal d to the 
duration of the voyage, in the fishing trade, particular y 
uie whale-fishery, and in private &liip» of war, the seamen 
usually serve under an engagement to receive a certain 
portion of the profits of the adventure. Such an engage- 
ment is rather in the nature of a partnership than of a 
contract of luring and service, and the objects of it do not 
properly fall under my consideration. An engagement to 
receive a certain part of the freight, to be earned by a 
merchant ship, which seems formerly to have been not 
unfrequent, i» at present seldom, if ever made. 

This last part therefore of the present Treatise, will be 
employed in the consideration of contracts made for the 
employment of seamen by the month or for the voyage; 
of the earning and payment of wages in pursuance of such 
contracts; of the loss and forfeiture of wages; and of the 
modes of enforcing payment by the aid of Courts of Jus- 
tice. Each of these topics will form th6 subject of a distinct 
chapter. 


And 
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And First, ns to the hiring of seamen, 
i. In order U> prevent the mischiefs that frequently at orc 
from the want of proper proof of the precise terms, upon 
which seamen engaged to perform their Service in merchant 
ships, it is enacted by a statute made in thejearly part of 
the reign of King Gewge the Second, “ That it shall not 
“ be lawful for any master or commander of any ship or 
u vessel, bound to parts beyond the seas, to carry any 
seaman or mariner, except his apprentice or apprentices, 
*' to sea fnom any port or place, where he or they were 
entered or shipt, to proceed on any voyage to parts be- 
" yond the sea, without fir*t coming to an agreement or 
contract with such seamen or mariners for their wages ; 
** which agreement or agreements shall be. made in writing, 
“ declaring what wages each seaman or mariner is to have 
** respectively, during the whole voyage, of for so long 
* c time as he or they shall ship themselves for, and also 
u to express in the said agreement or contract the voyage for 
“ which such seaman or mariner was sliipt to perform the 
same;” under a penalty of 5/. for each mariner carried to 
sea without such agreement, to be forfeited by the master 
to the use of Greenwich Hospital (d). This agreement is 
to bo signed by each manner within three ddvs after he 
shall have entered himself on board the ship; and is, when 
signed, conclusive and binding upon all parties (A), but 
does not apply to a British seaman entering on board a 
Foreign ship in a British portf c). A subsequent statute 
has extended these provisions to all his Majesty's colonies 
in America ( d ) . The statute requires the agreement to be 
signed only, and does not require it to be sealed. Amt at 
the trial of an action upon the case brought by a mariner 
for his wages against the master, (a form not applicable 

by 

(a) a Gf(>. 2. C. 36, *. I . Made ( b) 2 3.,c. 30, 9, a. 

perpetual by 2 Gt:a. 3. c. 34. A si- (c} Dickman Be won, 3 Carop- 
milar agreement is required by an bell, f 

atrr ofrougiehs uf theUiiited States (d) a ln-o 3, c. 31. s. 2. 
of' .intern'd, 1790, c. 29- *. * ■ 

P V 
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by the* few of England to a contract by deed,) at which it 
appeared that seals were uiiixed to the names of the plaintiff 
and other mariners, at the foot of the articles, which in 
other respects were in the usual form; the learned Judge, 
who tried the cause, held the form of actum proper not* 
withstanding the seal (c,). A seal alone does not eon sir* 
tutc a deed in the technical language of our law ; delivery 
as a deed is essential to this purpose; but it did not appear 
that this instrument either had been, or was intended to 
he, so delivered- 

Bv another statute a similar agreement in writing is 
required lobe signed by the master ami murium' of vessels 
of the burthen of one hundred tons or upwards., employed 
in the coasting trade from any port or place hiG/vat Hrifiritr, 
to any other porter place in Great Britain, and going to 
open sea (J ) : but by the terms of this statute, the contr.w t. 
is to specify for what tun* or fur what voyage or voltage* the 
manner shall rontraet. 

it is to be observed, that the only matters required to bo 
njMJoified by the firs! of these sudaies, ure the rate of wages' 
and the voyage; lzinuy particular stipulations and clauses 
are introduced into the contracts in common use, the 
greater part "of which are only descriptive el llte general 
duties implied by law, though the reference usually made 
to tli« statute of the 37 Geo. g, goes mudiJurthcr* and is 
calculated to apply to all voyage.*, the regulations intro- 
duced by the legislature for Rh $7 India voyages only. In 
the construction ot such contracts hi the Court of Admiralty, 
the terms conclusive and binding mentioned in the statute 
are held to be confined to the two points mentioned therein, 
viz. the wages, and the voyage; and that (Joint will, as a 
Court of Equity, consider how T far the other engagements 
are. reasonable or not, nud will bear in mind the general 
ignorance and improvidence of seamen, and their inability to 

appreciate 

( r) ( 'fnpcnt v.G wifwu&C) j (f) 3J Geo. 3, r. 39, s. l, a & lOt 

Imil, 1 k7‘mo ( hm.ll/H' J, 5 Espo/mr, | Tito ftcpueniaiL under this act need 
hi. V. (J< j not l>e i.jjtpt. ted. 10. 
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appreciate the meaning and effect of a long and multifari- 
ous instrument (%}* 

The statute requires the voyage to be mentioned, and 
this ought to be done with as much precision as can con- 
veniently be introduced, and so a& to give the mariner due 
notice of the adventure, on which lie embarks. In the case 
of a ship bound to A Ine Smith Wales, where the voyage 
was expressed to be io A lew South Wales and India, or 
elsewhere, and to return to a port in Europe, the present 
very harm*! Judge of the Court of Admiralty thought 
the words, or elsewhere, ought not to be taken in the inde- 
finite latitude in which they wore expressed, but must re- 
ceive si reasonable construction conformable to a certain 
f xfccnt to the necessities of commerce, and would not au- 
thorize the master K) proceed, as .in fact he had done, from 
Port Jacks no to \cw Zealand in search of a cargo, from 
thence, to hJjumwo, and JJma, and Otahche , and back io 
Sydney (Viv t su'd from thence to Calcutta (h). And in 
•another case, where the voyage was expressed to be from 
Loudon to Halaria to any ports and places, the Past India 
seas, or elsewhere, and until her final arrival at any port or 
ports in Europe, b appearing to have been the intention of 
the owners at the commcucoment of the voyage, that the 
ship should return from India to Cowes, and there receive 
orders as to the port of discharge; the same learned Judge 
considered the description of the voyage much too general 
to answer the beneficial purposes intended by the statute 
requiring the voyage lobe mentioned in the contract, and 
thought the intention to come to twee* for orders, as to the 
port of delivery, ought to have been inentiom d ( V J. 

e. .With regard to ships trading to the KW Indies, it 

is 


(ii) Set* the M)N£sv\, Belt, 1 
A. K. 3.37. ;m t the oh*s*™- 
nous nia V by Lord on ihe 

iisuiU aa&meii** i\ atno'i, in that 
vase, and at the end ot‘ the case of 
the 13 j; oitor Young, Id. 

P-377- 


(b ) Tht'i IM i wt bva, Belt. 

( }) 'Hu* tiLoimi Homl, i tma$. 
Sc** also JEi j ^ \ ? h eland, 1 flu'ij'iud, 
A* it. lite. And Corns ms <n 
ilARComtT, Bun ii. Id. p> 24O, 
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if* by a lato statute enacted, that after the Jirst day of duly 
1797, every seaman, who shall desert at any time during 
the voyage either, out or home from any British merchant 
ship trading to or from lib Majesty’s colonies and planta- 
tions in the West Indies,, shall* over and above all punish- 
ments, penalties, and forfeitures, to which he is now by law 
subject, forfeit all the wages he may have agreed for, with, 
or be entitled to during the voyage, from, the master or 
owner of the ship, on board of which he should enter im- 
mediately after such desertion { k)> 

The articles of agreement to be entered into between the 
* master, seamen, and mariners of the ships* to which this 
statute relates, are thereby required to be to the purport and 
effect of the form annexed, by way of schedule to the sta- 
tute. This form is substantially the same as that, which 
previously was, and stiU cont inues to be, in common use 
for all ships employed in foreign trade ; aud us 1 shall fre- 
quently have occasion to refer to it, it will bo printed in 
the Appendu ( l ). 

3. And by the same statute it is enacted, “ That al! and 
“ every master or commander ofnuy Briluh mei chant ship, 
who shall from and after the first day of Jaiy 1797, hire 
or engage to serve on board his ship or vessel, any sea- 
* f man, mariner, or other person* who shall, to the knovv- 
*' ledge of such master, have deserted from any other ship 
t( or vessel, shall forfeit and pay the sum of one hundred 
** pounds” (m). As tins clause is expressed in general 
terms, and is not limited to ships engaged in the West India 
trade, either by direct reference to the preamble of the sta- 
tute, or otherwise \ it may perhaps be held to extend to all 

cases. 


(h) 37 Geo. 3. c. 73. $. t. This 
it> a public act. The regulations 
Hindi* on this subject tu France arc 
mentioned in Valin's Com. on the 
French Ordinance, tym- 3 . p« 535. 
(0 Appendix, No- V. 

{») 37 Geo. 3. c. 73. *. 2, The 
■penaiuej* imposed by this set* are to 


he distributed on^tliird to Green- 
wich Hospital, one- -t hi id to the Sen- 
men^ Hospital or fund at the ship’s 
port, and one-third to the informer ; 
and may he recovered by action in 
the Courts at Vi'vtftirinstcr; or such 
a;* do not exceed 2:0/- before a Jo*- 
ucc of the Peace. 
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rases, ami not to be confined to the masters of ships en- 
gaged in that trade* 

4. By the same statute it is also enacted,. H That no 
** master or -connmmder of any merchant ship or vessel, 
** which shall, from and after the first day of July 1 797, sail 
u or proceed from any port or place in Great Britain, shall 
“ hire or engage, or cause or procure io he hired oren- 
u gaged, any seaman, mariner, or other person, at any port 
“ or place within his Majesty's colonies or plantations in 
“ the HV.> Indies, to serve on board any such merchant 
44 ship or vessel, at or tor greater or more tonnes or hire for 
" such service, than according to the rate of double monthly 
u wages contracted for with the seamen, mariners, and 
4 * other persons, hired or engaged to serve on board such 
•' slup or vessel, at the time of her then 1 last departure 
'* from ( treat Britain , Inking in U10 same degree anti station. 
44 in which such seaman, mariner, or other person, shall be 
** so hired or engaged at any such port or plae* as afore - 
*' said; unless the governor, chief magistrate, collector, or 
44 comptroller, of such port or place in the said colonies or 
** plantations, shall think that greater or more wages ov 
44 hire, than double the monthly wages aforesaid, should or 
44 ought to he given io such seaman, manner, or other per- 
44 son, ns aforesaid, and do and shall accordingly authorize 
** or direct tho same to be given by writing under his hand ; 
44 that then and in such case the master or commander of 
44 such ship or vessel shall and may he at liberty to pay, 
“ and the seaman, mariner, or othei persoiVon board such 
“ 'ship or vessel, to receive such greater or hjigher wages as 
44 such governor, chief magistrate, collector, or comptroller, 
44 shall direct as aforesaid and all contracts and securities 
entered into or given, contrary to the inteui und meaning 
of this act, are made null and void to all intents and pur- 
poses; and tho master dr other person, who shall cuter into, 
or give, or procure to be made, entered into, or gjiven, pny 
such contract or security- or who shall hire, or catose to he 
hired, any Seaman or other person to enter on board, con- 

1 f 5 tiary 
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trary to the intent ami meaning of this act, ot who shall 
pay or co*we to he pud. any greater hire, wages, or other 
gratuity or advantage whatsoever, than is allowed or directed 
hv this act, shall for every such offence Forfeit one hundred 
pounds ( n). 

It i« provided nevertheless, “ That nothing in this act 
4t shall extend, cr l)e construed to extend, to any contract 
** or agreement, which shall or may be made with any 
44 seantem, mariner, or other person, hired or engaged to 
“ serve on board any merchant ship or vessel ut any port 
u Ot place within his Majesty's colonies or plantations in 
H the West Indies, who sluill at* the time of such hiring or 
tc engagement produce and deliver to the muster and com-* 
*' mander of such ship or vessel a certificate under the 
u hand of the master or commander of the ship or vessel, 
“ on board of which such seaman, mariner, or other person, 
*• had then last served, signed in the presence of one or 
u more witness or witnesses, stating their usual place or 
" places of abode, thereby declaring or certify ing that such 
u seaman, mariner, or other person, had been duly dis- 
* e charged from the ship or vessel, on board of which lie 
u had so last served; and winch certificate the said master 
iS or commander dial! grant within threo days next after 
4t application made to him by such seaman, mariner, or 
*' other person, before a witness, or ui default thereof shall 
forfeit and pay the sum of ftnenly pounds, to be levied, 
** recovered, and applied in manner hereinbefore directed; 
44 nor to any contract or agreement to be made with any 
seaman, mAjuier, or other person, hired or engaged to 
serve on boat'd any merchant sflhip or vessel, which through 
** necessity, or on account of very hazardous service, or 
44 extraordinaty duty, require such contract or agreement 
** to be made, or more wages or hire given, and of which 
" necessity, service, or extraordinary duty, proof shall be 
“ made on oath before the chief magistrate or principal 

44 officer 

fn) 3? fco. 3. c. 73. s. 3 
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4t officer of any port or place, or before any Justice, or 
44 Justices of the Peace of the said colonies or plantation*; 
* 4 and provided also that sack seaman, mariner, m other 
41 person, so hired or engaged to serve on board any ship 
“ or vessel so requiring such service, shall not haV6 deserted 
“ from the ship or vessel on board of which he .had theii. 
M last served ; raid provided also, that no greater wages or 
“ hire shall be given by any master or commander, or taken 
<k or received by any seaman, mariner, or other person, as 
** aforesaid, except in cases of such necessity, very bazar- 
44 dous service, or extraordinary duty, as aforesaid, than 
1,4 after the rate of double tin* monthly wages, or the wages 
“ to be settled or directed l»v any governor, chief magistrate, 
"* collector, or comptroller, a* hereinbefore directed, to be 
'*■ paid or received a* aforesaid”/ <0- 

It is difficult to collect the. leal intention of the lcgitila- 
tine from this long and confused proviso, If as at first 
suhl appears, it was intended to allow the. master to gne 
more' than double wages without the authority of a magi- 
strate in cases; namely : first, to manners producing 
o eertilieate of disc barge from their la- 1 ship ; and, secondly* 
in the case of necessity, hazardous service, or extraordinary 
duty, proved upon oath, to mariners, who have not diverted 
from their last ship; then the last part id' the clause will 
be ineffectual, if, on the other hand, it was intended to 
allow this power to the master ouiy in the case of ueces- 
Nity,jkc. so proved, and to mariners \\ ho have not deserted, 
then the first part of the. clause will lie indlbolual. 

fy Soo;i after the passing of this statute, it was decided 
that a licence given by a magistrate in the Ifcesf Indies, to 
tin* master of a sliip, “ to procure men on such terms, ns he 
r ‘ could, to navigate (he ship home” was not a compliance 
with the regulation proscribed* and that a mariner could 
not. maintain an action on a promise made in pursuance of 
such licence to pay wages exceeding in amount double tho 


# 


(o) 37 <utt. 3 (. 73. r in. 


wages 
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wages agreed to be given to a person in the like situation 
on the outward voyage : for that the statute required the 
magistrate to exercise his own discretion as to the rate of 
wages to be paid, and to specify the same in the licencef jp )* 

7, The statutes do , not render a verbal agreement for 
wages absolutely void; ,bgt impose a penalty on the master* 
if a written agreement is not made. When a written agree- 
ment is made, it becomes the only evidence of the contract 
between the parties ; and a mariner cannot recover any 
thing agreed to be given in reward for his service, which 
is not specified in the articles : this has been decided with 
respect to a promise to pay to the mate of a ship employed 
in the slave trade, the average price of a slave at the place 
of the ship’s destination^^; and also with respect to a 
promise to pay to a sail-maker, serving in a ship belonging 
to the East India Company, a monthly sum beyond the 
wages mentioned in the ship’s articles, which had been 
signed by him as sail-maker (7 ), 

8 . A seaman, who has engaged to serve nu boaid a ship, 
is bound to exert himself to the utmost in the service of the 
ship; and therefore a promise made by the master when 
a sjiip wets in distress, to pay an extra sum to a manner as 
an inducement to extraordinary exertion on his part, was 
at a triul before the* late Lord Kenyon esteemed to lie wholly 
void (s). So where two of the crow deserted in the course 
of a voyage, and the mastci having in vain attempted to 
supply their places at Cronstadt, entered into an agreement 
with the rest of the crew at that place, to jlividc among 
them the wages of the deserters, if lie should not be able 
to procure two other nun at Goltenbur^h, which in fact he 
could not do. Lord EJknhorou^h decided that the engage- 
ment was wholly void. It was attempted to distinguish 

this 


( p) Ilwlpet s v Ltu v, 2 k 

',7. 

{ » ) 0 ,'W/r v Jf'fftoti* 2 TW, tic 
TViL i lit. ami thf* 
lotntil, 7 Kol», A U. 241. 

( FJuvwti tS »! ifr v HW’tiO/*, 


OuIkihitK, Sit. Her twifore 

l-cnl Alwtnht, t h, ,1. Thm- ft* a 
wifr tn tin* ca<c in Mi. IWpirwsto* 

N. I* t 1 Vfl 5, p.t)4- 

(*) Uftrtuv. IVtdtkttf; PcaU'VN. 

V. Ctw*. 7 ? 
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this case from the foregoing by suggesting tlhatthe agree- 
ment was made on shore, when the master could not be 
supposed to be under any restraint or apprehenskffi, and 
not at sea, in a moment of peril, like the former case: an 
obvious answer to this would be, that if the master liad not 
been apprehensive of further desekion, he* would not have 
made such a promise ; but the Chief Justice, in hi& own manly 
and dignified manner, decided the case upon the general 
ground, w There was,” said his Lordship, ” no considera- 
,4 lion foa the ulterior pay promised to the manners, who 
44 remained with the ship j before they sailed from London, 
4 ' they had undertaken to do ail they could under all the 
emergencies of the voyage ; they had sold all their ser- 
u vices till the voyage should be completed-” ** The dcser- 
“ lion of a part of the crew is to bo considered an emergency 
" of the voyage as much as their death, and those who 
4 * remain, amt' bound by the lerrus of their original contract 
“ to rweit themseUes to the utmost to bring the ship in 
safety to her destined port'VfJ. 

In this, as in all other cases, an engagement for 
service', made in contravention of the rules of the Common 
or Statute l raw, will be void f if J. 

(t ' Still v. tlbwfA.2 (Vhip. ( u ' Tlir \ vm»t uir*, Finer, (» 

>cc Thompht'it v, HotufurJi* 1 Hob uv’j, 

< :uup. fyjy quot'd b» nu*, pat 2. 

% L U. 4* "tel. | . /». iX* 
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CHAPTER THE SECOVD. 

OF THE EARNING AND PA YMFNT OP WAGES, 

T PROPOSE iu the present chapter to consider, Fnisr, 
-*■ the eases in which the whole wages agreed to bo given 
to seamen are to he paid ; Secondly, the canes in which 
a pari only is to be paid ; and, Lastly, the time at which 
the payment is to he made. All that is said in this run I 
the following chapter inspecting seamen, is to he under- 
stood of all the oiiicers in the ship, except the master, a?id 
of him also, if the subject is not inapplicable 1*» Ins situation 
and character. * 

l. First* it is obvious, that a seaman who has faith- 
fully performer] his service on board a ship during tin* 
whole period of the intended voyage, is entitled io receive 
the whole of the stipulated reward, if no disaster has ren- 
dered his service useless or unproductive to Iris employer. 
And as a seaman is exposed to die hazard of losing the 
reward of his faithful service during a comidenible period 
in certain cases, so on the other hind thf> law gives him 
his whole wages, even when he has been unable to render 
his service, if his inability has piocceded from any butt 
received iu the pmfomuuKe of his duty, or from natural 
sickness happening to hint in the course of the voyage (<0- 
Aud if a master m violation of his contract, discharges 

a seaman 

(a ) Lav.s of Olrrnn f art . f] & *\ wt. 2^2. C handin' \\ lirirfk*, 2 
of lVtsfon/ f {trn Uj, of Uit? Mttrrbt- Il.u Uiac, Dot*. tn>i< (u), Jiitfi by 
Tmu^ au k 45. samt' of the. Lord in rite ojjsr; t)f Paul 

yew ltd 4, lit. 14. art. I French v. Eden , m the Kin? l. * * 4 * Bench, K. T. 
JjDrdhwTici. li\, lit- 4. On hyt,n 2 $ Gee, 3. , 

“r* Matcbfat art. ll. fW t (ie C*w. V 
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a seaman from the ship during a voyage, the senmasi will 
be entitled to his full wages up to the prosperous deter- 
mination of the voyage, deducting, if the ease require it, 
such sum as he may in the meantime Imve earned in 
another vessel (A;. The Trench Ordinance adds, that in 
such eases the master shall not charge the owners with the 
payment (ch A seaman is to he found with provisions as 
long as he remains on hoard, and is willing to do his duty; 
if there be a want of sufficient provisions, it is a sufficient 
justification for his leaving the vessel, and will not deprive 
him of liis right to his wages (d). 

Since the former editions of this Treatise, the novel case' 
has been presented to the Court of Admiralty of a woman 
applying for wages for service performed on board a ship* 
The claim was made for work* in two capacities; one as 
cook and steward, the other as keeper of the shiy and 
her stores, in harbour or dock; the claimant had acted 
also as mariner iu a great degree. After the perfoimunco 
of the service, payment was resisted, on the ground of the 
sex of the applicant The learned Judge who presides in 
that Court, said, that the material point for the Court to 
look to, was the work done ; for supposing an informality 
in the mode of hiring, still, if the work had been done, and 
properly done, it entitled the performer to the common 
remuneration for such employment (V), 

1 . b . In the discussion of the cases that arose on the de- 
tention of the British ships in Russia by the Emperor Paul 
in the year 1800, it was admitted in both Courts, that in 
the ordinary case of an embargo, a seaman hired by, the 
month, and remaining with tin* vessel, has a right to his 
wages during the embargo, if the ship afterwards perform 

her 

(h) Kdhvct v The ship FxrTEft, j frlnt&j art. in. and also the CahIt th 
a Rob. A. R* 2th Thft Br.Avr.it, J CVjjw. jiiI 270 
Grierson, 3 ttbb. A. K. 92, Jio cart, 
not. 43. Old Ii<m^irf«'Ordinancr, 
art. 4a, Hanwatic Ordmamv «f 
1614, tit. 3. art. 7* 

(f) lav, 3. tin 4, Layers da Ain- j 1 Haggard, A. R. HI?. 


(d) Casti Li a, Steuart, 1 U#g- 
canl, A. K. 59. See sx\oo E j.Ua, 
Ireland. Id. p. 1 86. 
f v) ,1^ k e & M a rti y a , Chmdhr, 
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her Ypyage and cam her freight (/). The circumstance^ of 
that detention were very peculiar. The cases will, be mqria 
fullj^ stated, when I come to the consideration of the loss 
of wages (g). \ 


Secondly • it was determined before tl\e passing of 
either of the statutes, which regelate the service of seamen 
iu merchant ships, that a, seam, an, who was impressed from 
such a ship into the royal service, was entitled to receive 
a proportion of his wages up to the time qf impulsing, ihe 
ship having afterwards arrived in safety at her port of dis- 
charge (h). It has also been siuee decided that he is en- 
titled to no more (i). The first of those statutes expressly 
provides, that a seaman belonging to any merchant ship, 
who enters into tbe service of his Majesty oau board any of 
his Majesty i * * 4 s ships, shall not for such entry forfeit the 
wages due to him, during the term of his service in the 
merchant ship, nor shall such e ntry he deemed n deser- 
tion ( A ). It has also been tU cidod, that a seaman belonging 
to a privateer, who was to have a certain share of prizes m 
lieu nf wages, and who had engaged to serve full six months 
on pain of forfeiting such share, did not lose his share oi 
a prize taken while he was in the privateer, by being after- 
wards impressed, and then accepting the bounty, and en- 
tering on board tme of his Majesty's ships before the expi- 
ration of thcPixitioiitW/h But entering, ox b^uxgjiMprwsad 
into the King’s service, does not give the mariner an aha- 
lute right to his wages up to the time, nor place him in a 
better condition ua to such wages, than he would bey if he 
had lcmained on bo.ird tlo ship; ami therefore, if the slop 
he afterwards captuicd, he loses his wages in common with 
ihoMi whom lie {caves behind fmj. 


i * ' (h tile v, 3 £»<i&. & 

Pun. .imI 4 F 4 isi* Mib 

i&.‘ * '* j*. J. <*f 1 tos |i*irt, h 2 . 1 

(hj K#,'* »*,•■» \ IruItU#, A }j\ 
jlftWU JliH, 


(i } Ciena Kt? \< \htyhji », 4rk the 
K.ieg> ftm’Ju Tritt. T. 24 3 . 

,{k ) a r. /}f>. g. ,< *■ 

( 7 ) in tl»« Kind’s 

Ikm K K* r l . 2f» thfh 3. * 

( m) ‘Vnou.j 
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■3/ If# seaman falls sick and dies during the voyage,, the 
lttws of Gfircm ( n ), of W is but/ ( 0 ) t and of the Ilium ) t 

direct that hi# wages shall paid to his, heirs/ in general 
words, without distinction as to the terms upori which lie 
was hired : and it is not clear whether the payment thus 
directed, is to be understood of a sum proportionate to the 
time of his service, or of the whole sum tlmt would have 
been earned if lie had lived to the end of the voyage. The 
French Ordinance distinguishes between the case of a hir- 
ing by t!u* month, and a luring for the voyagi ; and in the 
first case directs the payment of wages uj> to the day of the 
death of the seaman : in the last case, it directs the pay- 
ment of half the stipulated sum/ if u seaman dies on the 
voyage outward, and the whole if he dies on the voy- 
age homeward ('// ). A similar"' rule had been laid down 
rrt the* case of a hiring by dm voyage, in the Ordinance of 
the Emperor Charles the Fifth (r), which regulated the 
commerce of the Low Countries; and Chirac and T aUn(s) 
say, that the same rule was established by the Comotah* dd 
marc. There is no general decision on this subject in our 
laW books; but the legislature appears to have considered 
that some wages might be owing to seamen, who died in 
the comse of a voyage (i)\ and in the case which ,! am 
about, to quote, it Seems to have been admitted, that the re- 
presentatives of a seaman hired by the month , would be en- 
titled ie a proportion of wages to the time of his death. 
The facts of the case referred to were very particular, and 
the decision turned upon them. Hefore the passing of the 
statute fw), which limits the wages to bo given to person* 
for navigating a ship back from the (Vctf Indies to this 

country. 


(n) Am 7. (o) Art. ly. 

, (p) Art. 4f>-. 

(tf ) Lm J. tit 4, jLm/ers da Afo- 
fc.Vn, art. k, 14. The s»«me rule 
h li»id ilowa m. the Code de Cow. 
whwb also gw#* half the if 

rtw nutriuer iUe3 at the oyiwartJ 
>wij, a; t. 285, 
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country, one Cutter was hired as second mate on a voyage 
ft vim'' Jamaica to Liverpool; and at Jamaica, the master 
subscribed and delivered to him the following note. ** Ten 
** days after the ship G. P. myself master, arrives at Li- 
• fi verpool; I promise to pny to Mr. T. Cutter , the sum of 
** 3° guineas, provided he proceeds, continues, and does 
r ' his duty as second mate in the said ship, from hence to 
“ the port of Liverpool , Kiugtloji, duly 31st, 1 79;; »” The 
ship .sailed from Kingston on the ed of August, and arrived 
at Liverpool on the 9th of October. Cutter went* on board 
the 31st of July, sailed in the ship, and proceeded, conti- 
nued, and did his duty as second mate until his death, 
which happened on the 20th of September* It was proved, 
that the wages usually paid to a second male of a ship on 
such a voyage, if hired by the month out and home, woo 
4/ per month: that when seamen wvre shipped by the run 
from Jamaica to England, a gross sum was usually given ; 
and that the usual length of a voyage from Jamaica to Li- 
verpool was about right weeks. The executrix of ( after 
brought an action against the master, audit was contended 
on her behalf, that she ought to recover a proportion* of 
the wages for that part of the voyage that he lived, and 
served on board the ship. The Court of Kings Bend], be- 
*fore uhich this question was brought ftv decision, directed 
inquiry to he made as to the usage among merchants, &t\ 
in case® of this kind ; but no satisfactory information be mg 
obtained as to the usage, although such notes had l>mi 
often given, the Court, upon consideration of the particular 
terms' of the note, and of the great excess of the sum to be 
paid to Cutter , if he bad performed the whole voyage ac- 
cording to those terms, above the usual rate of wages upon 
a monthly hiring, decided that nothing was payable for the 
partial service: declaring at the game time, that if the 
plaintiff' could have proved a usage to pay a proportional 
sum in similar cases, their decision should have been can- 

■ t 

fqmmbte to tire usage (*).. 1» 
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la a subsequent case also it was taken for granted, that 
some wages were due to the mate of a West India ship, 
who had died on the homeward voyage. The mast0rHad, 
in pursuance of the directions of the statutes before men- 
tioned (\) ), paid to the receiver of the sixpenny duty for 
Greenwich Hospital the mm of 9/. as the full amount of 
the wages due. The administratrix of the deceased, coek 
tending that more than 9 L was due, brought an action 
against the master, who insisted that as he had accounted 
upon outlwtwordmg to the directions of the statute, the 
amount of tin; sum due, could not l>e questioned in such 
an action, lull he must be sued for the penalty given by the * 
statutes if his account was false. But the Chief Justice of 
the Court of Common Pleas (Sir James Mansfield) before 
whom the eu use was tried, and afterwards the whole Court, 
held that the statute did not deprive the administratrix of 
her right to sue the master for all that was justly due he* 
vend the sum paid to the officer, and as the jmy had found 
i j/. to be duo, J.*e was allowed to recover 16 A {z\ 

4. The payment of wages is generally dependent upon 
the payment of freight: if the An ip has earned its freight, 
the rfOiUituu, who hau; rent'd on board the ship, have in 
like, manner earned their wages. And as in geneml, if a 
,-diip destined on a voyage out and home has delivered her 
outward bound cargo, but perish* s in the homeward voy- 
age, the freight for the outward voyage is dm*, so in the 
sumo case t fie seamen are entitled to receive their wages 
for the time employed in the outward voyage and the un- 
loading of the. cargo, unless by the terms of their contract 
the outward and homeward voyages arc consolidated into 
oiwfit). And if a ship sail-' to several places, wages arc 
payable to the lime of the delivery of the lust cargo. Upon 
the same principle, w here money had been advanced to the 

owner* 


(y) 37 <?<*. 3* <v 73. i* 7. oud 6 
Ow- 4 m»7. 5, 15. 

* (9) AtmJnns^ v. S$nth% 1 Dos. fc 

-J&u). N. Ik 999. 
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owners in part of tin: freight outward, and Vhe ship perished 
before her arrival at the port of delivery, it was held that 
the seamen were entitled to wages ill proportion to the 
money advanced (ft). If. as sometimes happens, a charter- 
party be so framed as to exclude the owners from demand- 
ing freight for the carnage of the outward-bound cargo,' 
unless the ship brings back her homeward-bound cargo in 
safety, it seems that such a special agreement, whereby the 
owners consent to relinquish a benefit, to which they are 
entitled by the general principles of law, ought not to affect 
the seamen, or deprive them of their general right, unless 
they also by the terms of their contract make the like en- 
gagements on their part Indeed it was once decided in 
the Court of Admiralty that the seamen, who had navigated 
a ship chartered by the East India Company , and which 
had delivered her outward-bound cargo in the Eart indies, 
but was lost in the homeward voyage, were entitled to re- 
cover wages for the outward voyage from the muster, at 
though the owners had covenanted with the Company not 
to demand any freight beyond the imprest money, of which 
the seamen had received their share, unless the ship re- 
turned home in safety; and although the manners them- 
selves had given bonds to the master to;4tm Same effect 
with regard to their wages (c). And Chief Justice ifv/l is 
said to have decided a cause tried before him in the same 
manner (<f). Put this decision of the Court of Admiralty is 
reported to have been disapproved of, by the House of Lords, 
who in a case arising out of it between the master and the 
owners, gave liberty to the jiarties to appeal to the Dele- 
gates against the decision (it). Indeed I -am at a loss to 
find any principle upon which the Court of Admiralty could 
have held these bonds to have been void, and have thought 
tim seamen entitled to more than a proportion of the ad- 
vance money, unless the bonds were deemed to have l*een 

obtained , 

(b) A nan a Siifvw, 283. * I (d) Edmrtfsv. Child iVVtin 1,727 
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obtained by oppression or fraud. It has of late years Wn 
usual to stipulate by express terms in the cubicles of agree- 
ment signed by the seamen employed in such ships, that 
in case the ship shall by the danger of the sea, or any other 
accident whatsoever, be disabled or lost during the voyage, 
for which she is destined, so that she do not return to and 
arrive at the port of London, the seamen shall not receive 
or claim any further wages than the impress money paid 
to them in advance, notwithstanding the ship shall at any 
time, before her being so disabled or lost, have broke bulk, 
or delivered any goods, at any port or place whatsoever* 
And there is no instance of a claim made by the seamen 
against the terms of this clause in the articles. 

4. b. By articles of agreement in the usual form ( f) and 
containing the common stipulation, that " no seaman shall 
“ demand or be entitled to his wages, or any part thereof, 
“ until the arrival of the said ship at her above-mentioned 
€< port of discharge, and her cargo delivered it was stated 
that the ship was bound for the ports of Madeira , any of the 
West India islands or Jamaica, and to return to Tendon ; and 
in consideration of the montlily or other wages therein 
mentioned, the seamen severally undertook to perform the 
ah*M f ~mcntioncil fqynge, and the master agreed with and 
hired them for thl| said voyage. The ship sailed from Ijoh- 
don with a full cargo for Madeira, and delivered it there, 
and took in a full cargo of wine : and sailed for the War 
Indies . Part of the wine was delivered at Dominica , and 
another part at Kingston in Januxim , and at this latter plane 
the ship took in some Government stores for Port Anthonio 
in Jamaica, .which she delivered there, and then proceeded 
to Marti# Bray in the sumeirfand. where she delivered the 
remainder of thewine, and took in her cargo for hmdm ; 
tor which place she soon afterwards sailed, but was lost on 
the voyage hoiho. One of the seamen who hud been hired 
at monthly wages* brought an action, contending that the 

voyage 
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voyage was divided into three distinct parts, jtdz* Madeira, 
the West Indies, and (tome, and th^t as freight had beet*, 
earned for the two first parts, he Mas entitled, to his wages* 1 
up to the time of the ship's departure from Martha Jir<tq. 
But the Court holding that the port of discharge mentioned 
in the articles meant, JLpnilm, determined that by reason of 
the special stipulation ho could recover nothing (g). 

,5. If after the hiring of seamen, the owners of a ship- do 
not think proper to send, her on the intended voyage, the 
seamen are to be paid for the time during which they may 
have been employed on board the ship {//>. And if they 
sustain any special damage by breaking off the conn act, it 
seems reasonable also that they should recover such da- 
mage by an action upon the agreement. The French Ordi- 
nance also directs the payment of wages for the lime* em- 
ployed in equipping the ship in two other emits { i)+ which 
1 do not find mentioned in the more aucieut sea laws; these 
are, the prohibition of commerce by the government of the 
country, to which the ship belongs, with the country to 
which it is destined, (which must always take place if a 
war happens between the two countries) and an embargo 
imposed in the lading port. The latter ease does no* m 
general dissolve the contract between the owners anil ih*' 
merchant by the iaw T either of Front / or f£n” land, us I have 
already mentioned (A), yet it may be reasonable on such an 
occasion to discharge the greater part of the marine* s, who 
may readily find in other ships m employment equally 
beneficial to themselves, and are therefore not likely ti> sus- 
tain or recover special damage to any considerable amouut 
by Uienon-peribnunr!^e of the contract made with them. 
But if they continue with the ship, they will,, if hired by 
the month , be entitled 1o their wages during the period of 
cU'feontion (l). 6> In 


(g) Jp'pkl/y v. Ihihy 8 , 3 »K). 

{ h) Walk v x Oman, 2 Ld. Rrtvut. 
1044. 

( i ) J Jv r 3. tit. 4* JLayeh des Ma- 
tek>t*,MU4 £5 C*hk 4* Voni.uri.25%. 
(k)Aniti 9 ^nx 3 , dt. u.k 4 . 


(!) Hade v, Thmjmn, 3 JJofl, & 
Puli. 405., Jt* the <:«ho of arn-il 
dmjiig'cbe voyage, the (tide deCom* 
givc-s to yemueu lined by the uiouth 
half their wage# during the deten- 
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61 In the case of shipwreck it is the duty of the seamen 
to exert themselves to the utmost to save as mfteh as possi- 
ble of the vessel and cargo. If the cargo is saved, and a 
proportion of' the freight paid by the merchant in tespeet 
thereof, it seems upon principle that the seamen are alyo 
Entitled to a proportion of their wages, and this is expressly 
directed by the French Ordinance (m)> And for their la- 
bour in saving the cargo or the remains of the ship* they* as 
well as other {arsons, may be. entitled to a rmhnpence by 
way of salVhge, if the circumstances do not entitle them 
to wages. By the laws of Oleron(n) t if in the case of 
shipwreck 4i the seamen preserve apart of the ship and 
i4 lading, the master shah allow them a reasonable c6nsi- 
*' deration to carry them home to their own country : and 
“ in case they save enough to enable the master to do this, 
" ho may lawfully pledge to some honest persons such 
44 purl thereof us may he. <*ulKciont tor the occasion/* By 
the laws of Whhuj/( 0 ), <( the mariners are bound to save 
u and preserve the merchandise to the utmost of then 
** power* and wlixlnt they do ho, (rc fnhant , according to the 
u French translation), ought to bo paid their wages, other* 
** wise not/" By the Hanseatic Ordinance (p ), “ if a .ship 
happens to be castaway* the mariners are obliged in save 
44 as much as in them lies, and the master ought to requite 
%i them for their pains to their content, and convey them at 
44 his own charge to their dwelling places; but if the ma- 
rintrrs refuse to assist the master, in such case they shall 
“ have neither reward nor wages paid them/" It is not 
quit* clear from the language of these ancient Ordinances, 
whether the payment directed to be made to seamen on those 
melancholy occasions, is to ho a reus’d only lor their labour 
in' the salvage, or a recompense for them former .services in* 
the ship. But Chirac in his commentary on the laws of 

♦ 01 civ n 
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Oteron (q) says, that by an Ordinance of Philip the Sccxmtl 
of Spain, made in the year 1563(f), it is ordained, that 
the seamen shall save as much as they can from shipwreck, 
and in that case the master is bound to pay them their 
wages, and to give them a further reward for their labour 
out of the goods. And the Hanseatic Ordinance of the year 
1614(5} expressly directs, that if SO much of the ship be 
saved as equals the value of the wages of the seamen, they 
shall be paid their whole wages. In like manner the Ordi- 
nance of Rotterdam ( t ) f and the French Ordinance ( it ), 
also expressly direct the payment of wages out of the relicts 
and materials of the ship. 

There was not until very lately any known decision of a 
British Court on this 13 ut the question having been 

brought before the Court of Admiralty, in a case whore the 
parts of a stranded ship were sold for more than sufficient 
to pay the wages of the seamen, no part of the cargo hav- 
ing been saved, and the seamen having exerted themselves 
very laboriously to save the parts of the ship* and not hav- 
ing departed until they were dismissed by the master, the 
learned Judge of that Court, after reviewing and comment- 
ing upon the several foreign authorities on the sub jock 
adtniited the claim of the seamen, who thereupon received 
their wages from the owners (x). 

7* Lastlv. As to the time of payment. 

l>y the articles of agreement annexed to the statute (y ), 
made tor presenting the desertion of seamen from ship^ 
trading to the West Indies, and which are in common use 
tor other voyages also, ii is stipulated, that tho seamcii 
i'Utdl not demand or be entitled to any part of their wages 

until 

(.r) Neptcne, Clark y i Hav. 
A, 11,22 7 « Til* juclgmuit of Lord 
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until the arrival of the whip at the intended port of dis- 
charge, and delivery of her cargo, nor in less than twenty 
days if they are not employed in such delivery* The port 
of discharge here mentioned seems by the form of the articles 
to be the foreign port, to which the outward-bound cargo 
is destined : but 1 rather conceive it to be meant of the port 
of discharge and delivery at ther ship's return to this country ; 
for, unless the voyage and stipulated service of the seamen 
terminate at the foreign port, only half the wages then due 
<’,im be puid%tliere $ the legislature having enacted as a ge- 
neral law, “ That no master or oWtier of any merchant ship 
“ or vessel shall pay or advance, or cause to be paid or 
advanced, to any seaman %>r mariner, during the time 
he shall be in parts beyond the seas, any money or effects 
“ upon account of wages, exceeding <*ne moiety of the 
*■ wages, which shall be due at tlnvtime of such payment, 
'* until such ship or vessel shall return to Great Britain or 
“ Ireland , or the plantations, or to some other of his Ma~ 
jesty’s dominions, whereto they belong, and from whence 
“ they were first fitted out ; and if any such master or 
4 * owner of such merchant ship or vessel shall pay or ad- 
44 vunce, or cause to be paid or advanced, any wages to 
any seaman or mariner above the said moiety, such 
*' master or owner shall forfeit and pay double the money 
* he shall so pay or advance, to he recovered in the High 
** Court of Admiralty by any person who shall first discover 
44 and inform of the same n i z )* 

Policy requires that the wages of seamen should uot bw 
paid to them in foreign countries ; as well to prevent de- 
sertion, as to preserve, for the benefit of their families, the 
money, that might otherwise be spent in idleness and de- 
bauchery. The Jk'rench Ordinance, so often quoted, has 

made 
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taiade no provision on this subject, but according to Po- 
ikier the defect was supplied by subsequent Ordinances in 
’ ’that country, which prohibited the payment of wages in. 

. places, to which the ship did not belong, without the con- 
' sent of the French consul in a foreign country, and in France 
of the officers of the classes (a) The Code de Commerce 
does not appear to contain any regulation on this subject. 
The ordinance of Rotterdavifb) having enacted, u That 
u the full wages * of the ship’s company shall always be 
“ deemed to be earned* whether one or mdre complete 
** voyages have been nUtde in foreign parts, even though 
4< the shin should afterwards happen to be lost/' adds, 
■* that the master shall be obliged to pay to his 4 people 
" every time, if they require it, at least the half; ” “ but 
4% that when any dispute arises, they shall not go to law 
“ in foreign p$rts, nor give, one another any trouble, on 
* forfeiture of what wages or monthly pay shall remain 
44 unpaid.*’, By the articles of agreement for service in a 
Dutch ship, which were proved in evidence at the trial of 
an action, brought in this country by a seaman against the 
master for wages (c), it was stipulated, that in case one or 
more complete voyages should be made out of the country, 
the master should at every second place of delivery secure 
to the seamen tm-thirds of their wages by an order on his 
purser or correspondent at Rotterdam ; but that none of 
tho seamen should institute any suit against the master in 
foreign countries* By the articles of agreement made at 
A liana for service in u Danish ship, which were proved in 
the like manner at another trial (d), it was stipulated that 
’ no 


(a) Pothicr, Jsutage its Mate- 
lots, Sect 2 § 3 * 

(h ) 2 Mogcm, 1 13 , * 14 . 
i /) Onnary, M<yer,2 How* Blue. 
60 In roriivquencv <4’ the con* 
cb*dn*» < lauso of these articles, it 
was lu*Ul that the action could not 
be maintained, although the nisei 
hail bocn stod by an fcrtglhb ship, j 
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Johnson v. Machtphie, 3 Camp. 44. 

(d) fhtfk v, Pcitmw, at Guild- 
hall, comm he Blanc. , J. Sit. ». 
M.T. i8»i. 
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iio onc should demand any money, white abroad, from the 
master, but every one should content himself with the 
.money received upon hand, until the completion of the 
voyage to the satisfaction of the master .and his owners, 
and until such time as the ship should have arrived at 
Ahum ; and it should at all times be at the option of the 
’ master to give them money while, abroad, or not. 
i ' By the law of Americy, a seaman is entitled, to receive 
> one^hird. of his wages due tp him at every, port, where tire 
ship unlades, and delivers her cargo before the vpyage is 
.ended, unless the contrary is expressly stipulated in the 
contract (e ). 

• Soine cases relating to foreign seamen .will be. mentioned 
hereafter (f): 

8 . The time of payment of wages is also, regulated and 
enforced by the statues before referred to. , 

Thus, -as to ships, engaged in foreign voyages* it is 
enacted, that upon the arrival of any, ship in Great Britain 
from parts beyond the seas, the master or commander 
shall be obliged to pay the seamen thereto belonging their 
wages, if demanded, in thirty days, after the ship’s entry 
at the Custom-house, except in case where a covenant shall 
be entered into to the contrary, or at the time the seamen 
shall be discharged, which, shall first haj<pei», if demanded, 
deducting the penalties and forfeitures, imposed by the act, 
“ under the penalty, of -paying to each seaman or manner, 
that shall- be unpaid, contrary to the, iiitent and meaning 
of this net. twenty diUhigs over, and above the wages 
that shall be due to each- person, to be recovered by 
“ the same menus and methods as the wages may be re- 
“ covered ; ami such payment of wages aforesaid shall be 
: ’“good and vafid'ih law-, JtOtwithstandmg any action, bill 
. “ of sale, attachment, dr incumbrance whatsoever ”/ g). 

And' 1 as to ships employed in the coasting trade in the 
. 01 .; f 7 , . • \ V . , , ' •• i manner 

■(e) Acts of Coin's*' of »790, j (/')-,f'o«i;c!b.'4, ss. S,’f. ' 
c. 29. ».6. ■ . 1 \(gXi Uw. 3. c. 36. n. j. 
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maimer before mentioned, it is enacted, that the master, 
commander, or person having charge of the ship, shall be 
obliged to pay the seamen their wages, if demanded, within 
Jive day* after the ship shall be entered at the Custom- 
house, or the cargo be delivered, or at the time the seamen 
ahull be discharged, which shall first happen, unless an 
agreement shall have been made to the contrary, in which 
case the wages shall lie paid according to such agreement, 
deducting in eVery cas6 the penalties imposed by this act, 
■ under the like ’forfeiture of twenty shi/lings, to be' recovered 
in the same manner as with regard to ships coming from 
abroad ; and such payment shall be good in law, “ uot- 
“ withstanding any action, bill of sale, attachment, or in- 
“ cumbrance whatsoever ”^ ). 


(h)y> 3. r. 39. 1.5. 
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CHAPTER THE THIRD* 

OF THE LOU ft AND FORFEITURE , 
OF WAGES. 

T HE Wages* of seamen, whether hired by the month 6r 
for tjie voyage, are sometimes lost without any fault . 
on their part; and sometimes forfeited by their misconduct. 


First, as to the loss of wages, , 

i. In order to stimulate the zeal and attention of this 
cliy*s of persons, who are often engaged in very perilous 
services, the policy of all maritime states has made the 
payment of their wages to depend generally on the success- 
ful termination of the voyage fa). If in the course of the 
voyage a total loss or capture of the ship takes place, the 
seamen lose their wages. So if the ship become disabled 
on the voyage. But the wages are not lost by the hypo- 
thecation of the ship, nor even by the sale of it, unless the 
sale be made under the authority of a competent court. ; 
and they are preferred to the claim of the holder of an hypo- 
thecation bond (b). It has been already observed, that 
they are not lost, though the ship be wrecked, if the seamen 
assist* in saving from the wreck sufficient to pay them (c ). 
Indeed if the ship be not seaworthy at the outset, and the 
voyage be discontinued on that account, a seaman is not 
entitled to wages , though perhaps he may maintain a 
special action against the owner for the recovery of 
damage® ( d ). 

It 


(a ) Molloy t look 2. ch. 3. srcl, 
10, I Sid. 179. Abtrnethy v. Lan~ 
dak, Doug. 539. French Ordinance, 
hr. 3. tit, 4. fit's Layers tics Mate* 
lots, art. ft. Code de Com. art. 23II 

(b) JSyjDjJUY Covl, 2 


Docbtm, A. K: X l Maiwxw* 
LVIdra, Vapaghira, 1 Dodson, 37. 

(c) Ante, p. A$2. 

(d ) By Lord ElfrnbQnmQfyCh. J 
in Eahcrt v. Thorny 3 Espin; N.P. 
Cute*} tf . 
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: It was mentioned in a preceding chapter, .that the pay- 
ment of wages is divisible, and that if a ship has delivered 
its cargo alone place,- the wages are so. far due, although 
.the ship be afterwards taken or sunk. • But if ashipsail-to 
one place in order to take.in a cargo there, to be : conveyed 
to another place, and - having received, the cargo accord- 
ingly, be taken before, its arrival at the place of delivery, 
nothing is payable tothc seamen for navigating the ship to 
the first place ( e.) 

,2.1 have mentioned in a former part of this Treatise ( f), 
that in some foreign countries, where ransom js not con- 
trary- to law, the seamen belonging to a ship captured and 
. ransomed, are bound to contribute a portion of their wages 
toward the ransom by way of general average. This point, 
is in itself of uo importance in this country, because ransom 
is prohibited by our law; but the payment of salvage upon 
• recapture is analogous to the payment of ransom, and was 
so considered by Sir William Scott in n ease, in the Court of 
Admiralty (,g). In an action brought for the wages pf a sea- 
man after a capture and ransom of the ship, and which was 
tried before Chief Justice Hah, the Chief Justice is reported 
to have decided that the, seaman was entitled to nothing, 
he being unable to prore that by the custom of merchants 
he was entitled pro rata* as was insisted o,t his behalf ( h ). 
But it seems to he the better opinion, that in the case of 
capture aucl recapture,, if the ship perform her voyage and 
earn her freight, a mariner who lias not heeu separated 
from her, is entitled to bis wages? upon the footing of the 
. • . • ' original 


(r ) tfernamnn r. D.malcr, ,’j Burr. 
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original contract (i), subject perhaps to a proportionate 
stiivuge. In conformity to this opinion, at the trial of a 
cause before Lord J iltfon, when his Lordship presided in * 
the Conrt of Common Pleas, a seaman recovered 'his whole 
wages after capture and recapture of the shipffc)., The 
owners did not insist upon any deduction as contribution to 
the salvage, but put their defence on another ground, which 
(hoy failed to establish. In another case, a mariner, who 
had boon hired for a voyage from Nnvcmtk to Jjondon and 
back, at*i certain sum, and was captured on board two days 
after the ship's departure, and taken out and sent to France, 
instituted a suit in the Court of Admiralty for wages; the 
ship had been retaken, carried to the plt*ce of destination,' 
and performed her voj’ugc ; the owner however had been 
obliged to hire another person at London to return to New- 
castle with the ship, in the place of the. claimant. Under 
iIkw circumstances the learned Judge of that Court held, 
that the claimant was not entitled to any thing; but it 
seems from tin* language of the report, that if he hnd 
ictwuned on board, his interest would have been thought, 
to have revived upon the recapture ( J). 

In a case before Lord Kenyan % the master of a vessel, 
which had boon seized and restored, claimed his wages for 
the period of detention, although during that time lie had 
been separated from her ; she having afterwards earned 
her freight. The ' wage* for the voyage exclusive of that 
period, were paid without dispute ; and the defendant is 
reported to have acquiesced under a verdict given against 
him for the further sum, by reason of a strong opinion 
expressed by his Lordship at the trial in favour of the 
claim (in)* The 

(i ) Molloy, book % ch. 4. sect. (!) The Fri&kbs, j Etatf, 4 Rob. 
14. as to Jrdght, which depends A. R, 143. In this Case the leatn* 
upon the same principle. Rut sec cd Judge beems tn consider w clnim 
the dictum of ifyrc, C. J* in Curling for wages, after capture and recap* 

, v* lUw^r, i Ros. & Pull. 637* which 1 ture, to he subject to salvage, 
is contrary. , | (m) Profit y A 'Cited in Thomp- 

(k) Hcrgslrim v Milh, 3 E^p. j son v. Rouxtofl, 4 Hast, 43. 

*M. P. Cases, 36. 1 , 



<j6o ' PAHT IV. CHAP, ill. 

' The ground of decision in this case, wus fully discussed 
and considered, on the occasion of the seizure and deten- 
tion of several British ships in Russia, by the Emperor 
Pault in the year 1800. I allude to the case of licalc v, 
Thompson, which has been incidentally mentioned before, 
Beale , an Englishman, was hired to serve as a seaman in 
a British ship, called the Aquihn , whereof Thompson was 
owner, at monthly wages, for a voyage from Hull to Petersr 
burgh, and from thence to Landau ; and signed articles in 
the usual form. The ship went out to Pctersburgh in bal- 
last to bring a cargo to London ; and the freight was to be 
paid by the tm* On fho jifth of November 1 800, which was 
soon after this vessel arrived at Petcrsburgh, the Emperor 
commanded an embargo to be laid on all English ships in 
the ports of his empire, until a supposed convention re- 
lating to the island of Malta should he fulfilled. To en- 
force this order, guards were stationed along the shore to 
prevent the crews from quitting their ships. On the tenth 
of the same month, they were taken from their ships by a 
Russian guard ; such of the seamen as were subjects of 
other countries were liberated at the request of their Con- 
suls ; but the British musters and mariners were marched 
in parties into the interior of the country, and treated as 
prisoners of war. A convention hostile to Great Britain 
was formed between Russia, Sweden, and Denmark , and an 
embargo was imposed in this country on the vessels of 
those nations. Upon the death of Paul, and the suer 
cession of the Emperor A lexander, peace was re-established, 
and the ship# that had been detained on both sides were 
mutually restored. Thh; restitution took place in Russia at 
the" end of May 1801, Beak and the rest of the crow re- 
embarked on board the Aquilon, without entering into any 
new articles with the master, and returned to London with 
the ship, which brought her cargo and earned her freight. 
Thompson, the owner, paid the wages at the rate mentioned 
in the articles, exclusive of the time of the ship’s detention; 
and Beak brought his action to recover his wages for that 

time. 
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time. In support of the claim, It was contended that this 
conduct of the Russian government partook more of the na- 
ture of an embargo than of a capture, and that considering 
it as an embargo, the original contract for wages subsisted, 
as had been decided in the case of a contract of affreight- 
ment (w). And that the mariners absence from the ship 
under these circumstances, did hot occasion a forfeiture by 
the operation of those clauses of the articles, which provide 
for the continuance of the ^earner* on board their ship, be- 
cause it Was involuntary on his part. On the other hand, 
it was insisted, that this was ft case of hostile seizure and 
tctnpbrary capture, which [»ui an end to the original con- 
tract, and loft ihe mariner a right proportionate only to the 
services he had actually performed. And further, that if 
it were to be considered only as an embargo, yet as the 
seaman had not during the period of it done any duty on 
board the ship, or for the benefit of the owners he was riot 
eolith d to any payment ; and it was urged, that if the force 
of the Russian government fu mi shod an excuse to the ma- 
rine on the one hand, for not perfoiming his contract by 
continuing on board the ship, so on the other hand it ought 
to exempt the owner from paying for what he had not re- 
ceived, The learned Judges of the Court of Common Fleas 
were divided in opinion as to the character to be attributed 
to these acts of the Russian government, upon which the 
determination of the question between the parties was 
thought principally to depend ( o). The cause was brought 
before the Court of King’s Bench by Writ of Error, and 
after consideration, the judgment of the Court was deli- 
vered by Lord KUenbnrough , in favour of the claim of Utah* 
the mariner. It is impossible to give the full effect of the 
wry learned judgment pronounced by the Chief Justice in 
ari abstract, nor does the plan of this Treatise allow me to 
transcribe the whole* I must therefore refer the reader, who 


(n) Sec hcforic, jmri 3- eh, 11. (*0 Keatex, Th 6 nqmit f $lh' 

*ect 4, fOft. 
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is deskews of full information, to the report (f) h and content 
myself with stating, that 'the Court thought it unnecessary 
to decide inthis case, whether or no the dissolution of con- 
tracts for freight and wages, is the necessary effect of per- 
fect and complete capture, where the right of the original 
proprietor is not revested by subsequent recapture, nor re-* 
cognized a? continuing in force by any judgment or autho- 
ritative act of restitution on the part of the capturing nation ; 
considering, this as a case of hostile seizin e, with a view to 
measures of retaliation, if they should ultimately bV thought 
just and necessary, but of subsequent restitution aud aban- 
donment of the right of seizure, on the part of the power 
by which the seizure had been made ; and observing that 
there was no case where property m dealt with had Iwen 
considered as raptured^ ,ov the contract for freight or wages 
dissolved >: and holding therefore that the plaint iil 'h claim 
waft not defeated on the supposed ground of a diswdulion 
of the contract. Thu Court also thought, that the scnniau 
had not in this case forfeited his wages under any of the 
clauses of the articles, because the language of the articles 
construed, as it ought to be, with reference to the acts of 
Parliament, imported a departure from the ship by tiie un- 
authorized act of the party, and did not apply to u seaman 
taken out of his ship in the manner in which the plaintiff 
ond the rest of the crow had been in thus case; but that if 
this point were more questionable than it appeared to be, 
yet that the return of the plaintiff to the ship in the, manner 
stated, f did, m the absence of any fresh contract on the sub- 
ject, import £ recognition on the part of the master, that he 
ami the sailors then stood in their original relative situation 
to each other, under the ameles, by which that relation 
was constituted. And upon the whole the Court thought 
** in point of law, that the contract of service, betw een the 
" plaintiff and defendant, was to be considered as having 
** continued and been in force from the time iff executing 
' ’ _ r ' { ' ' ' 4 ’ ' ‘ ’ '** the 

00 &cuk v\ Thomjp*on y 4 Ea*tt> 5 pt < 1 
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u tlu? articles up to and at the period* of the* ships arrival 
w at her port of discharge, and the final termination of 
" her voyage there * and that the plaintiff was to be eon- 
“ sideraJ as 1 entitled to his wages during the' same time.” 

This case was afterwards brought toy Writ of Error before 
the House of Lords, when thv opinion of the fudges was 
taken on the question, whether, on the whole of the facts 
found in the special verdict* the original plaintiff was enti- 
tled to recover wages during the time he was kept- out of 
the ship, found iu the special verdict, Tho Judges were 
unanimously of opinion that he was so entitled to recover ; 
and the Lord Chancellor concurred in their opinion (q) t , , 

It has boon observed, that Iteah the plaintiff in the case 
just quoted, was an Englishman ; an action was also brought 
by a mariner, belonging to apother ship, under circum- 
stances the same in all respects except as to his national 
character, lit* being a foreigner. In this aelmn also the 
decision of the Court was the samefrk 

<* 

Secondly, as to the forfeiture of wages. 

;}, Desertion from the ship is hcM to be a forfeiture of 
the wages .previously earned in all maritime' states (s). 
And in conformity to this principle of maritime law, the 
legislature of this country, in the reign of King William 
the Third, *' for the prevention of seamen deserting of roer- 
'* chants ships abroad iu parts beyond the seas/’ enacted, 
** That all such seamen, officers, or sailors, who shall desert 
" tire ships or vessels wherein they are hired to serve for 
*\ that voyage, shall for $ndh offence forfeit all such wages 
**' shall be then due to him or them” (7)* By the sub- 
sequent statute, which I have so often quoted, if a, seaman 

shall 

(q)'Thmxtm } plaintiff in cnor, tion, Ordiu, of ffirfwf/, art.6i. of 
Mailt, defendant Jn error, 1st Dow. the Hnntf-Tmni, ar«.\j3’ 

’ N J ' p >' - book. 2. chap*, tffteL iu, Fialeh 

{ r) Johnson v. liroderkk, 4 l'ast. Ordinance, lir. 2. tit. 7, Dcs a*u- 

t clots, art, 3. 

fsj See on this subject -of <Wi- , (l) ii& is Will, 3. c. 7 * 17 
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stall desert, or refuse to proceed on the voyage on board 
any ship botmd to parts beyond the seas, or filial! desert 
from the ship, to which he belongs, in parts Im/and the seas, 
after he shall have signed the contract, he shall forfeit to 
the owners the wages due to him, at the time of his de- 
serting or refusing to proceed on the voyage (u). If a 
a mariner quit the ship with leave of the mart cr, and when 
ordered to return, refuse to do so, his wages aie forfeited fa ). 
But they are not forfeited by, his quitting the ship, and 
refusing to proceed in heron a voyage not designated by 
the articles (?/)* And if in the Court of Admiralty tin* 
owners allege desertion as a defence to a suit for wages, it 
is incumbent on them to shew the articles or contract, in 
order that the stipulated service may appear frj. 

In the case of certain mariners lured in th «* /hww, for 
a voyage or run to the port of Hull at twelve gain* as each, 
who with the consent of the master, but against tin. positive 
orders of the owners, quitted the ship on tlu* day a Her in r 
arrival in the roadstead of that port, in the river lhontet , 
the port being so full, that the vessel could not mite* im- 
mediately; the present learned Judge of the Court of 
Admiralty, decreed that the mariners hud forfeited their 
wages. The ship actually entered the port within a win L : 
it did not appear that at the time of the desertion, th ore 
was any prospect of a fasting impediment ; and the h-an.-ed 
Judge, without determining how long mariners were bound 
to wait in such a case, held, that they could not be entitled 
to their dismissal, “ till after some time of just expectation 
** of the removal of the difficulty” ( 7 /), 

Certain articles of agreement for service in a privateer 
contained in the body a clause imposing the penalty of 
forfeiture of wages for twenty-four hours absence without 

leave ; 
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leave ; and in addition thereto contained also the following 
memorandum written in the margin . viz. f* to leave at the 
end of three months, if the ship is m port or in perfect 
* safety, of which the captain is to be the sole, judged 
Tff ‘dfip belonged to the port of Tendon, the captain ’a 
, ‘a Ho had signed those articles, brought an action 
iignnst the master for his wages; and at the trial it 
a;>n ' .n d that the plaintiff had served ten months, and oa‘ 
his :> ftirn from 0, cruise, while the ship was in Yarmouth 
roads, no A the master was on shore, he asked leave of the, 
man to go 011 shore to see his wife, hut was told by the 
ma»*' that In* could not say whether he might have leave 
or not ; the plaintiff, however, went on shore, and did not 
.»fn rw.'i-us join the ship; Yarmouth toads are ratlier a 
place; the crew had originally consisted of so 
3.i in..- , 2 c were sufficient to navigate the ship to Loudo?r y 

and iih* ocatswam, (piano -master, and two lieutenants, 
had been previously discharged. The learned Judge ^Mr. 
Jiistic * Utanbn) before whom the cause was tried, told 
i my that under such a clause he did not think the 
m,* u. t could refuse leave without a sufficient reason, and 
1* ;<r t \j Ui them to consider whether the ship was in a place 
o* deiv when the plaintiff quilted. The jury found a 
v* r * < \ ici the plaintiff, and the Court of Common Pleas 
ahm-WMid ; approved of the direction of the learned Judge, 
and the verdict was established (b). This being the case 
of .1 private si up of wai, and not of a merchant vessel, 
rho iWfritur* depended upon the particular coni met of the 
purrie*-. and not upon any legislative enactment. 

By the articles of agreement usually signed in these 
cares, it is stipulated that the mariner shall not go out of 
the ship on board any other vessel, or be on shore under 
any pretence whatever, without leave, and that in default 
he shall be liable to the penalties of the statutes 2 Geo . c. 
r,^6. and 37 G«h 3: c, 73 ( r). This stipulation is merely refer* 

; ' ruble 

(b) AVow v, Prutt 9 2 B. & P j (r) Appendix, No, V. 1 
New. Rep. 408. 

nil 
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ruble to tlie statute,, and doosunot, as matter ^of contrary 
create a forfeiture of wages in a case whew the statute hue 
not inflicted it; as in the case of tearing the ship after her 
arrival at her port pf discharge in this country, although 
before she is moored (d). This case is specifically provided 
for by another section of the first of the above-mentioned 
^ statutes, which, reciting that *• seamen and mariners after 
“ their ship's arrival at their unliming port in Great llri- 
* ( lain ofttimes leave the ships and vessels, before they are 
** imlajlen,. or before the said seamen and mariners are 
u discharged by the masters or commanders of such ships 
u or vessels,” enacts* ** that in case any seaman or mariner, 
“ not entering into the service of his Majesty, his heirs 
** and successors, shall leave Such ship or vessel to which 
“ he or they belong, before he or they shall have adis- 
“ charge in writing from the master or commander, or 
“ other person having the charge of such ship or vessel* 
, i4 he or tlfey so leaving such ship or vessel shall forfeit 
“ one month's pay” to the use of Greenwich Jlmpituf (e)> 
•Although by this clause the discharge is required to be jn 
writing, yet iu an action brought by a seaman against the 
master for his wages, at the trial whereof it appeared that 
the plaintiff' and several other* left the ship under tht*.o 
circumstances, while she was und^r the command of the 
urate, and the master insisted upon his, right to make tins 
deduction, bat did not call the mate to prove that he had 
not given a discharge in writing ; it was held that the jury 
might presume that the plaintiff had received such a dis- 
charge ; this being the case of a penalty, in which the 
negative ought to be proved by the party insisting on the 
forfeiture, tin the circumstances of the case appeared to 
afford him the means of doing so (f). It is to be observed 
.that in this case the, defence at the trial was grounded on 
the particular enactment of the statute. 

The 

( *0 VrmitQC V. f f(Ht t ;i \ If) w t V. Fn$l 9 ,3 Bos. & 

i'ufS. 2 t ’ I Puli. 
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k The sama statute authorizes the master or owner to do- 
dnetfroin the wages due to a mariner all the penalties ami 
forfeitures incurred by the act, and to enter them in a book 
to be kept for that purpose, to be signed by the master 
and two or more principal officers ( g) : and it has been 
held that the master cannot make this deduction unless 
the forfeiture has been regularly entered into a book as the 
statute directs (h). 

With respect to ships &t the burthen of one hundred tons 
and upwards, employed in the coasting trade and going to 
open sea; if a seaman, having signed the requisite agree- 
ment, neglects or refuses to proceed on the intended 
voyage, he forfeits to the owners aU the wages due to him 
at the time; hut the forfeiture for desertion afterwards, 
and before', the voyage or voyages agreed upon, or upon 
which such ship shall have proceeded, shall be com- 
pleted, and the cargo of such ship delivered, n* before the 
seamen shall have a discharge in writing from the master; 
&o. is only of one month's wages to the use* of (heemvtch 
Hospital (i). 

In all rases a seaman, who wilfully absents himself 
from the ship without leave, forfeits to the use of Cmm- 
v'ich Hospital two daps pay for each days absence (k). 
Abseuce occasioned by tire power of a foreign country, An 
which the ship may happen to be, without any fault on the 
part of the seaman, does not work any forfeiture ( l). 

In the coasting trade, the statute directs, that if a sea* 
man is hired by the voyage, and the period of the voyage 
agreed upon exceeds one lunar month, the forfeiture of one 
month’s pay shall be accounted a forfeiture of a cuirp of 
money bearing the same proportion to tlm whole wages, as 
a lunar month shall bear to the whole period of the voyage ; 
and that the forfeiture of two days pay shall be computed 

(&) 2 Geo. 2. c. 3G. 4?, 9, I (h) 2 Geo . X c, 36. 5 *; and 

(h) Frbrdine v. Frost, 3 Boa. & | $l Geo. 3 c* 3iM*4- 
Pull, 302. See pewt. p.471. I (f) Beak v. Thompson, 4 En*f, 

{. 0 3 1 Geo, 3. c* 39. 3 5 f 4 - I 54 & 
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in the same manner. If the 'whole period of the voyage 
does not exceed one lunar iuorHli, the forfeited fotf one 
month’s pny fa* to be accoutred a forfeiture of ‘tfteWJinie 
wages contracted fori and the like as to the of 

two days pay, if the voyage does not exceed tfro days (m). 

In addition to this forfeiture of wages earned by service 
in the ship, froit* which & seaman deserts, th6 legislature 
lias further punished desertion from a lirifuft ship in the 
Went Indies ; with forfeiture o fjtll the wages, to which he 
might otherwise be entitled for the voyage made in the ship, 
on (mird o/’ ti'hkh he diuti enter immediately after such 
desertion (ft). 1 ? * ■* 

I have already mentioned that entry into the service of 
his Majesty is not deemed a desertion, nor followed by the 
forfeiture of wages (o): J 

A forfeiture in this, as in other cases, may be w aived by 
the per , v entitled to take advantage of it And accord- 
ingly m the case of a foreign seaman, by whose articles 
it w as provided, u that if any of the crew should absent 
“ themselves before the ship was unloaded without the 
" niaster^leave, they Should forfeit the whole of their 
° wages/’ and who quitted the ship without tarn* in the 
port of London, before she was unloaded, ami was absent 
a* day and a night;' but who afterward* returned to the 
fillip* and was received by the master; m*d worked in dis- 
charging the cargo in the same way as the other mariners, 
it was helddhut the master could not set up this absence 
its a defence to &n action brought by the feeaman for his 
wages (p)< 

3. b . It is however of great importance to understand, 
that the forfeiture of wkges for desertion does not arise out 
of these provisions of the Legislature, but depends, Us I 
have, uheady intimated; upon a general rule and maxim of 
the Maritime Law. This point has been most ably dis- 

’ ’ cussed 

{ m ) 3 * 3. e . 39. $.9. (a ) Chap. 2 , of this party sect. Jfc. 

* ' ( by the tlstutcthete cited* 

(n) 37 Geo* 3 r. 73. a l. '( p i'Mifkr v, Brant, % Camp 590. 



LOSS AND FORFEITURE OF WAGES. 4 n g 

cussed tK\v\ enforced in a judgment pronounced by the 
learned Judge of the Court of Admiralty, which requires to 
be quoted at length m a most excellent iHustrationtof ge- 
neral principles. A West India ship having returned with 
a cargo to the river Thames was lashed to another vessel in 
the port of London, a little below JilackwaU, preparatory to 
her entrance into the West India Dock, for the discharge of 
her cargo, being the only place at which it could .lawfully 
be discharged. In tins situation the carpenter quitted the 
ship without the permission of the mate, who was left on 
tyxtrd in the command, and probably with a knowledge that 
permission had been actually refused. It appears that 
several others of the crew left the ship in the same ait na- 
tion : and the owners were obliged to procure other assist- 
mice to work the vessel into the dock. The carpenter in- 
stituted a suit for his wages*, and it was contended on his 
behalf, that if any penalty at all was incurred, it was only a 
forfeiture of one month's pay to Greenwich Hospital under 
the statute 2 Geo. a. c. 30. a, 6. On the other hand, the 
owners insisted that the entile right towages was forfeited 
and gone by this desertion : and the learned Judge so de- 
creed, and made the following remarks upon the law in such 
cases. * £ The question theh is as to the penalty : if the word 
penalty is that which properly belong# to this act of mis- 
** conduct. That such a demand * as this, for entire wages 
*' under such conduct on the part of those who. claim them, 
“ could have been at any time supported, is inconceivable: 
44 if owners, arc damnified, by the misconduct of their ipa- 
44 liners, they arc entitled upon every principle of reason 
** and justice to a, set off against the demand of wtges, on 
“ account of tin? hazards to which their property had been 
“ exposed by the noiv perforin anop of the contract* By 
* 4 interpretation of law, the voyage is iv*t completed by the 
44 mere fact of arrival ; the act of mooring is an , act 10 be 
* { done by the crew, and their duty extends to the time of 
“ the unli very of the cargo. There is no period at ' which 
“ the cargo is more exposed to hazard, than when it is in 

n b 3 “ the 
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“ tile act of being transferred from the ship to the shore, 
,r and therefore the law, not only the old Taw, hut pasticu- 
“ larly the statute by which the West Mid trade has been 
” in latter times Vegulated, has enjoined 'in the strictest 
“ manner that the mariners shall stay by the vessel until 
" tlio cargo be actually delivered. I take this to have been 
“ always a part of the duty of mariners, their contract is 
" legally understood to go this length, and there never Can 
have been a time when the owner Was not entitled to 
,f some consideration* against the mariners, on'acconnt of 
“ the non-completion of the contract. This is a cousideru- 
“ tion not in nindim fane., but it is a civil compensation 
, ** for injury received, existing in all reason and justice ante- 
“ cedentiy to any statute upon the subject. In the case of 
" freight, if a master floes not execute any part of the con- 
" tract, it is in strict principle a forfeiture of the whole 
“ freight^ aud so it would be in these cases of wages, though 
“ tire law has not usually l>een carried to its full extent ; 
“ but from that indulgence with which it has always con- 
“ tcmplated the interests, and even the errors and failures 
44 of this class of men, it. has wrought only the forfeiture of 
** a part of the wages by way of compensation ty the owner 
'* for the trouble and risk of th*e exposure of his property, 
“ and for his additional expencc in procuring other assist- 
41 ance to effect that which ought to have been effected by 
44 such deserters. Then came the statute of merchant sea- 
“ men, which contained a clause, giving one month’s wages 
44 to Greenwich Hospital in cases of desertion , and in the 
" argument which has been founded, I presume upon the 
41 case alluded to, it is urged as if it was understood to 
44 transfer part of the forfeited wages to that Institution. 
*' Ilut surely it never could be the intention of the Legisla- 
*• tore to make that a matter of charity to Greenwich Ilos- 
44 pilot which was already a matter of justice due to the 
" injured owner. It would be a strange remedy to hold 
** out to the merchant owner, who was defrauded of the 
“ service of his mariners by their desertion, and who had 

*’ his 
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", Iris equitable right of deducting from their wages on Unit 
- account, ,to inform him that now, he should no longer 
have hi* right of set off against, these delinquents, but 
“ that the wages should go, as a forfeiture to Greenwich 
JhspitaL That would he to double his., injury. The case 
■“ of Frontim # Front produced a great deal of deliberation 
" 'among the Judges of the Court in which it was consi* 

“ dered ; and it was there laid down pretty strongly in the 
" argument of counsel, that the delinquent docs not forfeit 
*,* tlte whole of his wages, which its true. But it was fur- 
,f thcr argued that the master must have debited himself 
" to Greenwich Hospital in order to entitle himself to make 
“ the deduction, on the ground that the deduction is for the 
" benefit of that charity, and not for the compensation of. 
" the owner. Now I take the interpretation of the case to 
“ be this , that it will not entitle the owner to set off the 
“ forfeiture to Greenwich Hospital as a forfeiture under the 
“ statute, which he had done in his pleadings, unless ho 
“ shall have complied with the requisitions of the statute, 

“ not that he shall lose his own right of deducting a coin- 
“ pensation due to himself personally on account of the 
“ imperfect execution of the contract. I have had oppor- 
•• tunities of conversing with very learned persons, who 
'* were interested ip that judgment, and from whom 1, un- 
“ derstaud that the autliority of their opinions concurs in 
“ sustaining the proposition, that the owner is not debarred 
“ by the provisions of the statute from those rights, to 
‘i which he, was entitled under the old hw. The Legisla- 
‘\ tute never could have intended to deprive tire owner of 
“ his remedy, when it superadded this forfeiture in favour 
'• of the hospital, which was to be obtained in the modes 
*' it has prescribed. This, case does not, l think, in any 
u manner interfere with the principle which l have laid 
“ down, that the owner is at liberty to set off the oompen- 
“ &atiou ti) which he is entitled against a demand for wages 
'* independently of that statute. But; tire present case gt»> 

u h q - , “ a gloat 
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* great deal further; it is true the vessel had arrived ini 
“ the river, but ihe voyage ^m uoi finkhed* it mm 41R to 
*♦ be prosecuted. The which have passed, Mvtog 
“ made ihe West India Docfa the only place where Aese 
" cargoes can be discharged, the voyage can only terminate 
11 there; the vessel has not* tiBHheh, arrived at" heir final 
f * moorings. Her port is not the port of London generally, 
u but that particular portion of it which is expressly and 
" exclusively appropriated for the reception of IVes* India 
* ships. It is therefore a desertion during the voyage, 
" which by the old law, as well as by the statute, works a 
“ forfeiture of the whole wages : and it is a case of a very 
fcl flagrant nature ” (q ). 

* 4. The Legislature has also punished, w ith the forfeiture 

of wages, the offence of neglecting or refusing to assist the 
nmsterin defending the ship against the attack of pirates (rj. 
It seems also that neglect of duty, disobedience of orders, 
habitual drunkenness, or any cause which will justify 
a master in discharging a seaman during the voyage, will 
also deprive the seaman of his wages ($}. 

5. If the cargo be embezzled or injured by the fraud or 
negligence of the seamen, so that the merchant lias a right 
to claim a satisfaction from the master and owners, they 
may by the custom of merchants deduct the value thereof 
from the wages'of the seamen, by whose misconduct the 
injury has taken pface(t). And the last pioviso intro- 
duced into the usual agreement (u) signed by the seamen, 
is calculated to enforce this rule in the case of embezzle- 
ment either of the cargo, or of the ship's stores. This 
proviso how ever is to be construed individually, as affecting 
onl y the p&itieular perrens guilty of the embezzlement, and 

not 


(tj) Tbr B w„Tir M?iicn\sr, 
Smtlh, 1 Edw, Ad. U>p, 8 $, 

O') 22 k 23 Car « 2. c„ 1 I . 7, 

(*) •V'/* 1 ht judgment pronounc nd 
!»y Sir Wttity,/? hutf, in tjttc caw of 


Rolnnct v. Th* Ship Exm«, 2 Rob, 
A* It. 261. 

(l) Mollntfy book 2. ch, 3. yet, 9. 
2 Show. 1B7, 1 1,(1. ltayiu. 63O. 

( h) ike Api>cndix. N 0 V, 
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hot the whole crew (XL Nor, as it seems, is any inno- 
cent .person liable- to contribute a portion -of his wages to 
make good the loss occasioned by the misconduct of 
others (yj. w r '\ >•' -v. *. t* - , * ■ 

x Thompson v. Collins, t Be*. 1 , y Thewime chm. ■- 

Sr l’uil. N.B. 347. ' { 
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CHAPTER THE FOURTH. 

OF PROCEED 1 NG8 TO OBTAIN THE 
’ ‘ PAYMENT OF WAGES. 

H AVING; in the three' preceding chapters, considered 
the contract for service on board a merchant ship} 
the cases, in which the remuneration of such service is due 
either wholly or rn part ; and those, in Which it is lost, or 
forfeited ; I propose in this last chapter to treat of the 
means of obtaining this remuneration by legal process, 
l . According to the observation made in a former part 
of this Treatise (a), the jurisdiction of the Courts of Com- 
mon Law caii in this case be exercised only by suit against 
the person ; but the jurisdiction of the Court of Admiralty 
may be exercised by process against the ship, or the pro- 
ceeds of a sale thereof remaining in the Court. In this 
Court, alone therefore that principal of the maritime- law, 
which holds the ship in specie to be subject to the claim of 
wages earned by service in it can be carried into eHect. 
The Court of Admiralty was originally constituted for the 
adjudication of causes and disputes arising upon the high 
sea, and within the jurisdiction of the Lord High Admiral, 
whose deputy the Judge of that Court formerly was. The 
proceedings therein, being according to the course of the 
Civil Law, appear to have been very unpopular in ancient 
times ; and two statutes were made in the reign of King 
Richard the Second, upon the complaint of the Commons 
of England, to define the limits of its jurisdiction ; by the 
first of which it is accorded and assented, that the Ad- 
“ mirals and their deputies shall not meddle from hence- 
" forth of any thing done within the realm, but only of a 
“ dung done upon the sea, as it hath been used in the 

\ . ' ’ ‘ time * 

(a) Part it, lit. 3. sect. 25. 
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li time of the noble prince King Edwmd, grandfather of 
V our Lord the King that now k ” (b): by the other, “ It 
“ is dwiurcd, ordained and established* that of all manner 
“ of contracts, pleas, and quarrels, end all other things 
*' arising within the bodies of counties, a$ well by land as 
“ by water, and also of \#<?ck of the sea, the Admiral's 
“ Court shall have no manner of cognizance, power nor 
u jurisdiction” (c). Considering these statutes* with re- 
ference to the present subject, it is evident that, if the 
seaman’s claim to wages be in reality founded on the per- 
formance of his service in the navigation of a ship on the 
high sea, the Court of Admiralty roust have cognizance 
of the claim; and on the other hand that, if the claim be 
in reality founded on the contract made for performance 
of such service* ami such contract be, as iL usually is, 
made on shore, or in u port or river* within the body of 
a county, the Court of Admiralty can have no cognizance 
of it. In this view of the subject, it is dilbeult to distin- 
guish the case of the master from that of the persons em- 
ploy id under his command ; the nature and place of the 
service, and the place of the hiring, are in both cases 
usually the same. Nevertheless a distinction has long been 
made between them, and is now become a settled rule of 
Jaw, In pursuance of this distinction the seamen have 
now in ordinary cases u threefold remedy ; against, the ship, 
the owners, and the master : the master, whether appointed 
to that office at the commencement (d), or succeeding to 
it in the course (e) of the voyage, can only sue the owners 
personally in a Court of Common Law. But as lie gene- 
rally receives the freight and earnings of the ship, and 
may pay himself out of the money in his bands, he has not 
often occasion for the aid of a Court of Justice to obtain 

his 


(b) 13 Rfch. 3 stdt. 1. e. J>. 

(c) 15 Hash, 2 c. 3. 

((f) itogg v. King, 2 Sir*. 

1 fiermird, 297. ami King v. PUtyn , 
there cited, Clay v. Sudgravc, or 


Srudgrtivc, Salk. 33. l Ldt'ltayi&i. 
576. 12 Mod* 405. CartK 518/ 
(c) Head v. Chapman, 2 Sira. 
937. The Vavojute, lh Jcr**y 9 2 
Jtob. A*H, 232. 
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liia right* The stfit of the seamen in the Court of Ad- 
miralty is frequently spoken of as m excepted case (J), 
and an indulgence granted to them pn account of the con- 
venience and advantage of, proceeding in a Court, in which 
all may join in one suit, and payment may be obtained out 
of the value of the, ship ; and of the presumption that they, 
who contract with the master, contract with him on the 
credit of the ship: whereas the master, who * contracts 
with the owners* is presumed to trust to their personal 
credit. , 

. 2* The clear result of the several decisions ( g) upon this 
street is, that if the hiring be on the usual terms, and 
made by word, or by uniting only and not by deed, the 
seamen, or any one or more of them, and every officer 
except the master, may sue in the Court of Admiralty ; and 
may by the .process of that Court arrest the ship as a se- 
curity for their demand, or cite the master or ow nm pets- 
sonaJly to answer to them. In a suit against the owners,, 
the master is a competent witness on their behalf { h). 

And the seamen may sue there not only for the wages 
earned in the course of a voyage, but for those earned iu 
rigging and fitting out a ship for a voyage, on, which they 
have engaged to proceed, if the owners do not afterward# 
think proper to send the ship on the intended voyage 
Ami it seems also that they may sue there for the w'ages 
contracted to be paid ip them, for navigating a ship from 
one port of this country to another ( k). And if a suit be 
there instituted, that, Court can properly decide whether a 
. i - , place 1 ' 

(f) Ja the ca*c# rated in (he two i 36. The M atk, Pmyby v. Gwmt, 
i.isi £iwtes. . . ' { i lid. lot) 632, Salk, 33., Jtttfld 

(p) A* 'td tlic’SsAttr.*, after v. { 'A/ywan, 9 Sira, g 37. 
scttto.mv, Wiitth. S, I&fcft* b*n- !t« Lady 1 A »H f Wardetf, 

t nue r Allnon v* Murdt, & ,Vo nt, 1 Jwlw. 5135. - 
181, Anon. 3 Mod, 37$. Bens v. (i) U'e/is v, Osman, 2 Ld, ttsiym. 

2 Id. Jtnyin. J2o6. The 1044, 6 Mud. 238. alf>o JMiJh 
Boatsw ain, King v\ I ham* 2 ,{$1 ra * A- mother v , (in$wy 9 Sayer, 127. 
858. 1 Barnard, 2(>7, jfh&CAli- (k) Amm. 1 Vent. 343. The ap- 
pi^iXE, H'fu c?cr Thomson, 1. plicutioa for a prohibition was after 
Stria- 707. Tl«i« bvivOroN, Sfoycr, sentence. Sac 31 3p. t>Ak 
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place at which a ship may have arrived be a port ' of de- 
livery so as to entitle fchenAo wages ( f). 1 Indeed ' if the 
master has obtained a sentence in the court of Admiralty 
upon 1 the usual atregalioiv stating that he Washiredwithin - 
the jurisdiction of that Court, * the Courts at WesfxMti&tfa 
Hail will not prohibit the Creation of -the sentencef#*). ' 

*». b. In regard to foreign seamen; the Court of Admi- 
ralty has been in the habit of entertaining proceedings 
against ships in tins ports of.ihis country, at their shit for 
wages as dtfe by the general maritime taw, with the consent 
of the accredited agent of the government of their country. 
But the learned Judge of that Court refused to proceed in 
the suit of an American seaman, whose claim was founded, 
not on any such rule of law, or any custom of hi4 country, 
but merely on a particular article in an alleged Act of 
Congress* which was not incorporated into the ship's 
articles fit). Jn the case of a Greekvemel which had been 
# old in his country , under a deerefc of the Court, in a suit in 
atitutedby the bolder of a bottomry bond, the same Judge 
ordered the charge of the subsistence of the Greek seamen 
to be paid out of tile prbceeda. It was proved that by the 
customary regulations of r l\trk*y 9 the master is to late 
back the men in his own vessel, or provide conveyance for 
them in another; and if the vessel be sold, the proceeds 
are liable to their support, and to procure them the means 
of conveyance to their own country. The seamen had in 
fact been subsisted and sent home by the British govern- 
ment, and the King’s proctor intervened in the suit. The 
learned Judge adverted to this proof, but also said that be 
considered subsistence to be a part of the compensation 
for the services of a mariner, and so in effect a part .of his 
wages. It does not appear by the report, whether any 
expence had been incurred in sending back the men fee- 

« , ; yoad 

(l) firvtm v Berm $ other & f 2 Id. (n) Tfia CbufeTps?,' l 

Ravin. lato; • E dw. 33Q, 

fm) Barrier % another v\ Wharton, *' 

* Ld. Ka>hi. 145a. 
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yond that of their subsistence, or whether any otherex pence 
-wan decreed or claimed (o). 5lud in the case, of a Dutch 
ship which put into the hie of Wight injereat distress, and 
was there abandoned by the owners to the discretion of the 
master, and assigned to British creditors, the same learned 
Judge considered the owners ' as having disclaimed the 
articles of agreement with the manners, which contained 
a clause against, suits in a foreign country, and the con- 
tract with them to be determined, and that their suit was 
the arrest of a British ship, and their claim su&tainable on 
the general law (p). In the case also of an American ship, 
which had sailed from New York under an engagement with 
the mariners for, a voyage to Gottcnhnrgh and hack, but 
which in fact sailed to Petersburgh , and after delivering her 
cargo there, took a cargo lor London under a British licence, 
which was in contravention of the law of America, the sea- 
men were allowed to recover their wages : the character of 
alien enemy was for the purpose of this voyage removed bv 
the British licence, as far as respected a proceeding of this 
nature in a British Court; and the learned Judge thought 
the stamen would be without remedy if the Court refused 
its assistance (q). 

3 . I have said that seamen may sue in the Court of 
Admiralty, if the contract is made on the usual terms, and 
not by deed. It was decided iu two causes, before the 
passing of the earliest statute requiring the contract to bo 
in writing, that the Court of Admiralty had jurisdiction 
in the case of a written contract (r). And as well the 
statute requiring » written agreement in rite case of, foreign 
voyages (s), as that which requires such an agreement in 
the case of certain vessels employed in the coasting trade (/), 

contains 


Co) Mawinka ))’Jdt;a, Pupa- j (r) P,tns v. Pierre, M.T. 4 Aim. 
ghiea, 1 Dodson, A. St. 37. ! 2 Ld, Ruym. 1206; find the Mmi- 

•Cfi) tV ltttu.t* ’ Fiuorttiut, j tors Case. 8 Atotl. 379. 

JKoormav, I Hu-. A. It. 138. j (s) 2 fieo. .9. r. 36. s. 8 -| 

■fg.) Maika Tbuui&a, Phillips, i (t) 31 Oco. 3. 30, », 6. 
i Dod. A. It 303, { 
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' contains a clause, enacting that no seaman shall, by enter- 
ing into or signing such agreement, be deprived of any 
means for the Recovery of wages against any ship; the 
master, or owners, which he might then lawfully make, use 
of. The case of special agreements, and of contracts under 
seal* requires further explanation. The contract, whatever 
be its form or nature, always remains in the possession of 
the master or owners ; the statutes expressly ordain that 
where it becomes necessary to produce the contract in 
Court, no obligation shall lie ou the seamen to produce it* 
but on the master or owners of the ship, and that no seaman 
shall fail in any suit or process for the recovery of wages 
for w ant of the production of it (u). In the common form 
of proceeding iu the Court of Admiralty, the party who 
sues for wages does no* state how the contract was made ; 
the foundation of the suit m that Court is the service, and 
not the hiring ; and therefore the objection that the hiring 
was upon special terms, or was made by deed, does n.,t 
appear upon the face of the complainants proceedings, but 
must be made by the defendants, if they wish to rely <m it. 
And they must make their objection, and apply to one of 
the Courts at Westminster Hall for a prohibition, /V/$w 
sentence is given in the Court of Admiralty : if they suffer 
the cause to proceed to a judgment upon the merits in that 
Court, they cannot afterwards avail themselves of this 
objection (r). If the contract for service be made upon 
termfc and conditions differing from the general rules of 
law, the service alone cannot entitle a seaman to his wages*; 
his right to them must depend upon the performance of the 
* stipulated 


(u) % Geo. a, and 31 Gro. 3. as 
last referred to. And a ;,u arnan 
plaintiff need not give notice to the 
defendant to produce the articles at 
the trial. If tbt defendant wishes 
to take iidiantoge of any clause 
contained iu them, he himself must 
produce them. Xlmmrwn v. Man- 
sdmart, % Camp. 315. 


(.r) Bhggin v. Barnett, 4 Burr. 
2035. If a party, who has pleaded 
a inodu* fo a suit in lbs Spiritual 
Court for tithes, suffer the modus 
to be tried in that Court, he cannot 
obtain a prohibition aft&r sentence, 
Putt y. HutehinSf Cowp* 422. 
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stipulated terms. The construction of the instrument, in 
which those terms are contained, is a proper subject for 
the jurisdiction of the Courts of Common Xaw; and it is 
clear by the several authorities on this subject, notwith- 
standing^ seeming dictum in one cnsefy ) to the contrary, 
that upon the suggestion of such a contract made at land 
and under seal, supported by the proper affidavits, the 
Courts at Westminster Hall will prohibit the Court of Ad- 
miralty from proceeding in a £uit instituted there (z ). 

4, Rut it is not quite clear, whether the defendants ought, 
before they apply for a prohibition, to plead the agreement 
in the Court of Admiralty as a bar to the jurisdiction of 
that Court. In one of the cases on this subject, the Court 
of King's Bench is reported to have said, “ If there i$ any 
** special contract, as is now suggested, the defendant may 
" plead it in the Court of Admiralty, and if that Oouit 
** does not allow the pica, then it may be a proper time to 
“ move the King’s Bench for a prohibition; for if it should 
“ be granted before the plea is disallowed, it is u prejudging 
" of the justice of that Court' 1 (a), 

r Jf The course of the proceedings that had taken place 
in the Court of Admiralty, does not appear by the report of 
any of the cases, in which a prohibition fcas been granted. 
The best reporter of the first of these cases ( !>), says only. 
0 A motion was made for a prohibition to the Court of 
* Admiralty, in a suit there for mariners wages, upon a 
suggestion of a contract made for them at land ; and the 
u Court held, that for the convenience of seamen the 
“ Admiralty had been allowed to hold plea for mariners 
** wages, but yet with this limitation, that if there be any 
4t special agreement, d>v which the mariners are to receive 

" their 

(y } Bern" v. Parre, 2 Id. Itwyrn. ( a) The Marmr ** Case, ft Mod. 
wid. - 379. Tnn.T. 11 Geo. 3. 

(z) Sec die case* ciud in 2 I>od- (kj Opy v. Child & others, E. T. 
son*s A. ft. p. is, in support of the % Will, 4 Mary, K. ft. SaA. 31. 
doctrine., that the Court of Ad mi- S. C. by the name of Opy v. Adisiw 
nrlty Iwt* no jurisdiction in special 4 ' others, 12 Mod. 3ft. but iwt ynoto 
extract*. circumstantial. 
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*" Uurtr wages m any other, maimer ixini^Uw i£. 4 iv 

14 agreement be under so 

* *' agreement, in &mh a, vMv , a prohibition : 

ff and so it was grafted in this cajse. f 5 ' ,* % r. w , / v ^ , : ,t > t , 

In the i*.*c:oud by tho *Sugg^t*o&{ 4 f ia , 

support oi tbr motion for a prohibition,,, the 
the Cumi«.f Admiralty, 'lifter reciting the ^tatmca>ji^Jating 
Ut the pnisdiution of the Court of Admiralty^ md i&m libel 
e-v!iiUt<’<l in tl:£3ut Court by -the seamen, (by, which \t ap~> 
per ted thaf they had during* the voyage entered oh 'barrel 

♦ me r»f bin Majesty V ship>) set’ forth il*e Contract, which 

contained *m evpiTss’ covenant, that ifaay'or either of the, 
seamen should depart horn or lu-are the <&}»]> duritig the 
voyage, to go on board any of bis Majesty V ship or .tt’vp.* 
of war, ot upon »ny ulhcu protenro or account whatsoever, 
withom lea.r ji the inncilcr, 'wch seaman ?o debiting or 
i<v’\iiy> tbr ship nlnmid forfeit find all 3 ns wages and 
pay then due .m 3 .owing; and averred that, jUn** contrite! 
ivas made on land in this country* uud-td ,i}ed and delivered 
by the patties, and Unit although he hud .< rile rod <0 pumi 
ihv-«a>d statutes and ihc rest of the premises in 'the Court 
"f Admiralty before the Judge tiicrcv yet that the Judge of 
:h»* said Court hud altogether refused lu receive the said- 
ph'.xaiid allegation, l*$.oi tho motion for a jiiohtbiiiqm 
(hi-< ‘hmi Just lee (Lore) Hinxhcit fa} said, that bofoie theuud> 
mu of the new statute, {viz, tho -2*1 GetK 2k < . 3^.) he ahyavs 
r.miorstood the law U> be titled, that, Admi tally 

Court proceeds in kuiU for mariner* wage# upon contracts 
made i*t land, which CJunfot t>e tho: proper ‘cbgftig&ncc uf £hc> 
maritime jttri&dwlttm., merely by iuduigcttoi',. a prohibition 
vuudd always be granted where the contract ddfgred 

the common and usual • 00 tracts between masters of ships 
and seamen about wages* by reo#wnr of sr/um speei^erjjos 

(c ) Day v* $rr!r t K,,/B r 'tr>e?m; . pcQtyiwccd^ifg * , famf " Jftyd; 

7 Oca, a, verf *Jtcrtl\ vusuthmrtl by, u'k(h, jt> ;< teunjaU^dui 

p. ^ iweMy not*. ■ " V 

t»v lUiruordtrfun, vt»I, 2 . $>, 419: bm ( f) MfjS. it te» s^aecj hy &*/*$*• 
sW ^cc^unt m the teivt ui the 1 

f i 
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contained in it; and that in this agreement there seemed 
to l>e some special covenants., ate, for example, one, that if 
the mariners should enter into any of his Majesty’s ships 
of uur> they should forfeit their wages ; which was directly 
contrary to a clause in the late nut* , And secondly, that 
where the agreement was by writing signed ami sealed, 
there also a prohibition should go, which was likewise the 
present casts And the only quotha therefore remaining 
was, whether or no the statute reach ed to thU case* And 
his Lordship gave his opinion that it did not ; &nc o *w this 
was a contract by deed, it was rfchotN the mob which nnh 
required j. contract in writing; and it could not be sup- 
posed that the act intended to give the Court cf Admiralty 
i lie cognizance of agreements for nmruw* wanes marie by 
deed ; that must depend upon the trial of the v»lidi(\ of 
Mich deed, which could not he nfhmvbe than l»j u jury of 
f’ommon Law, taring left as it was before; that this case 
came within the case of Oju/ A AMrvtt, and as the lulu a-t n • 
lute did not tuke it out of the old rule, it must still go b\ 
that rule. Tin? other Judges concurred in ttnjsame opinion; 
and a prohibition was granted* 

The report of (1st* last case on this subject, wind* wu- a 
-suit instituted in the Court of Admuahy bv seamen em- 
ployed on hoard a ship in the service of the iietf Jw//;V/ Com- 
pany, is given at considerably length, ami although the 
particulars of the/deed, under which the »t&men were hired, 
are not stated, it may bo collected from the report lhat Hie 
deed contained a clause, by which it was stipulated, tliat 
the seamen should not be entitled to wag**, unless the ship 
should return home ; but it dues not appear whether this 
event had taken piace Qr no. The Court granted h prohi- 
Wtlon upon the autliqrityof the two former cases, and tod 
MawjleM took notice that the seal was not the only circum- 
stance, in which this case differed from the ordinary con- 
tract fur mariners wages (>,). 6, From 

(*} I foot v. Nctppkr, 4 Burr. j for prohibitions nra m ^ncral irry 
1844- The recowh uf dttggtouoii* J regularly fcep* t*t the ofiico of the 
• Clerk 
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<>- Prom ihm view of the decisions of the Courts at W^t- 
mimter Hal/, it appears that% prohibition 1ms u$t in any in- 
stance been actually granted where a contract was upon 
tin* ordinary terms, merely because it was 'made by deed ; 
but that in each of the cases the Court considered that, cir- 
cumstance alone to boa sufficient ground for a prohibition. 
For which the reason seems to be, that us th< suit of the 
seamen in the Court, of Admiralty tvms at first allowed only 
ftk a mot tei of indulgence, an$ considered us an excepted 
case hot pfoperly belqnging to the jurisdiction of that 
Court, the exception was confined to the case of ordinary 
contracts, not made under seal. For if a contract under 
seal contain such flatuses and corenrjtt* only as are con- 
formable to the general tutos, which govern the administra- 
tion off list ice in the Court of Admiralty* neither the actual 
existence, nor the legal effect said import, of the deed can 
become the subject of litigation in that Court The sea- 
men are not bound to make the deed the foundation of 
their claim, either by the general course of ]hoeevdir.£S in 
the Court of Admiralty, or by the statute; and as it can 
novel bo tMir interest to deny the existence or execution 
of a deed pleaded by the defendant, containing only iho 
usual terms, upon which then claim would r»*ai, if sue?: a 
deed did not exhi, the objection to the mode of trial pur- 
sued h) that Court., and to tin* necessity of two Witnesses b* 
prove the execution of a deed, cyn hardly arise?, In t> cum? 
relating to the, jurisdiction of the Court of Admiralty on u 
deed of hypothecation of a *>hip by the mailer, which came 
before the Court of King’s Bench a fen years ugo 7 one ai 
the learned judges of that. Court (0 unid, “ If the Court of 
“ Admiralty, jm'isdkfMt nwr fin*. tWm- 

'* cmnsfcujce of the insuuuient being under m uI don,yw»t 
44 deprive them of their juri"*dicLum T V£ b i , 


ClHi of tfw l'itpf*r> but the pntn- 
v ular ftujtfipfttiOtt in this, fttw rould 
ina be found, ftltfiftagh a v«uy d:h* 
t v*-t %ott:ch \\ .16 >*Mth \*\ 


' V.- 7 ' iu 

( v) MY, JIiim wBidkrr', ^ IVr. 
ItejJ. K. 1 * lyK. 
tjl) &Y.fT;\i,7i t. 3 i vrr 

Pu‘U K. 13 . *07,. 
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7 , In a where the defendants in' the Court, of Ad- 
miralty pleaded a, deed, by,the*lerms whereof the mariners 
agreed to subject themselves to the loss of. their wages on 
particular d«BUioirijUp84 and the. jpbd»*iilf,<^»e^ that the 
deed was .obtained .by fraud, and circumvention, and the 
Couid of Adiuiralty declared it to liave been, so, , and gave 
sentence for the plaintiff to recover bis wages 5 , the Court 
of King’s Bench, upon application foi a prohibition, said, 
“ This is only a deed ononenide to forfeit the wages upob 
“ particular circumstances, but v^ill not enable them to 
suo for their wages at law ; the deed therefore comes in 
“ , only by way of incident, and then they may, proceed to 
try it. There can be no prohibition’’ (k ). 
h. In proceeding against the ship in specie, if the value 
thereof be insufficient to discharge all the claims upon it ; 
the seaman'? , claim for his wages is pnd’ericd before all 
Other charges. ( i)> for the same reason that the lust hot - 
tdmry-houd i» preferred to those of an earlier date : the. 
labour of the seamen having brought the ship to the des- 
tined port,, hsus furnished to all other persons the means of 
asserting their claims upon it, .which olherwise'they could 
iiotluue had. • . ... 

But all suits and actions brought in the Court of Ad- 
miralty for seamen’s wages must he commenced within xti 
years next after the cause of such ^uitor action si util accrue, 
unless the party entitled to sue shall at that time be within 
th& ag<j, of tyfpnty^onc years,. a feme covert, non comjnn 
or. imprisoned, or unless such party, or dm party 
sued, shall be at that time beyond the seas; in which 
cases the suit may be brought within six years after the 
party suihg shall be of full age,- discovert, of sane memory, 
or at large; or either the party suing, or Hie party sued, 
shall f btumfbmbeypnd ,$he sfoa (it). 

\ i\'\ V- : ,*.w 7 :,r> ■ ' ■ .. 10. In 

(h.‘ Jtamil, a Mra^ Tdi. 1 lb. atid Vatin there- 

' '(*) the Favorite, Ik ferw, bo. C«fc dc Com. Art. 193. , , 
2 .$iA. : A. II. 333, Mt^ OeAi - 1 (k) 4 Aim, c. 16. *. 17,18, fc 19, 

itv. s. tit. 14 * tfo to time fits i 1’htf Jcttgth t$,\i two tfw$, ullovveU 
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10 . In the Court$ bf Common, Law the seamen may me 
either the inaBter^ tts the 1 p6pskm ;m'^crtbt4y\'ct>ntr>iidg _ 
with them, and answerable to them, '"of ' ‘ th^ojjy m. the 
persons initially swifting* 'the agency 

of the master, and answerable for the" perfptWance of hitt 
engagement An 3 actons in the Courts of Coaituon Law 
are also limited to the su&ie period of six years, with the 
sumo provisoes ( i) unless they are fotunled <m u contract 
under seat; if rhev are founded no well a'^oulract, the 
.statutable limitation does hot apply W the.nj bait after* a 
lapse of ttvettUf years the claims, Will be presumed to have 
been satisfied without any proof of payment. , \ • 

Jn suits in the Courts of Cofjnnioii Law, the form of ac- 
tion depends upon the naturrf of the contract; if the con- 
tract be under seal, and delivered as a deed; an notion of 
debt or covenant must be brought; if tl be not under amd 
or not so delivered, an action of debt or of Uv^iirttpsit (m ), 
And m order to enable the pluiifti IF to frame bis declaration 
correctly, it Judge of the Court will order the defendant to 
show the article* to the attorney for the plaintiff, and if 
necessary, lo give him a copy of thorn. Th? plaintiff is not 
bound tb show that the ship cm nod freight; the defemUihl 
must prove the nagnfive* if such proof will Tqvmab a de- 
fence f/M. 

The course of pleading to be adopted by the^ defendant 
depends upon the* form of the plaintiffs declaration, ac- , 
cording to the general rules and distinctions respecting 
actions ofdebt, covenant, and assumpsit, of which the can- 

' '< > V*' 1 1 * »/’. ^deration 


may he * cry (aconvit*inotfi in. the* 
we iff* a suit agaiim die Mty if 
the, property, fmrfiof hu$ I h-*u 
chang'd* * The Wrenrh Ohhiouice 
allows onlv -m y^ar, 

(2}ut JUr. f ,V l6.i, 3 b 7. atwl 
4 Atiptt, c: i& $. ^ 

(m) Clement y v {kmhWMC, . cited 
heibre, putt 4. e, 1. &, 4. p. 43ft. 

(n) finmrt v. MJtfrtrj , .7Tnimt«fei. 
3»jh The* wyiinj&j fcf-fatiglit b u#jf ! 


in ail cases fiecess.uy to entitle 
seamen up lhfeir wastes : av supple 1 
a shipgoonmit la search pfa cargo, 
oad not toemg nble to procure rmo, 
returns empty, will the mmuto V 
entitled to their, wtfyftk unless there 
l>e tin agreement- to the, contrary? 
See the jodjjmcrtt*«*f Lord Stmwtt, 
in tM cus*s of tlo* it fart , 

\ .JlfcBgttf A, ; A - It- ;227* 

4 * ' f V < 

* ■ i i ;* 
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sidemtion clous act properly belong to a Treatise on a 
single branch of' the law. 

In addition to tl*e methods of recovering wages before 
mentioned, and iu order to give greater facility to the reco- 
very thereof, an act of parliament was passed in the 59th 
year of the reign of his late Majesty, (which will he found 
in the Appendix) whereby authority is given to Justices of 
the Pence, on the complaint of persons who have served 
on board any vessel trading, from any place in llnghwd to 
parts beyond the seas, or to any other place in Great Bri- 
tain, and whore the sum in question does not exceed so/, 
to summon the master or owner, &.c, und to order payment, 
and cause the amount to be levied by distress ami safe of 
the goods of the party, or of the vessel or its tackle or lur- 
luturefoj*' The Act gives a power of njipeal to tin* Court, 
of Admiralty under the restrictions therein mentioned (p). 
mid appears to provide that seamen shall not deprive them * 
selves of its benefit by any clause in their contract; and 
casts the burthen of producing the written contract on the 
master or owners (tf) and resen cs all pre-existing reme- 
dies (r), 

ft dot s nut extend to Scotland ( s ‘ ). I is continuance was 
limited to scuh years from the 2d July 1S19 ( 7 J)» h>*l *d. has 
been continued for seven years more by u subsequent 
slat ute (a}. 

(o) 5$i (no, ,v c .sit n. u " ; (b) Id. *. 5* 

W (Old*- 7* 

(y } M t. i ( v) *j (no. /[' r , 
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■ N* 1. 

» 

* 

FORM OF A riOTTOMllY 

I/NOW AUj .MEN by those prc^nl*;, 'Unit JF, //. JF rcm- 
wander and tw*>-diirus owner of the ship Kxtia , tor 
myself* ittul f. to. romami^g /Mill- owner of the *aid ship, am 
Kid ami i irmly bound umo JF JF in the jkUial sum of Itvo 
iLoifounf/ jjttunrh sterling, for' the payment of which well ami 
trul v to be made unto the said 11. F. has heirs* executors, tuluiini- 
s^pitors, or assigns, f hereby, bind wyfeclf. my executors 

and administrators* firmly hy these present-. In zvilne,ws tvhetvof 
I hitvo hereunto set my hand and seal, this 14th day of Dcixwtha ? 
in 1 hr year of ear Lord 

WliKRMAS the above bound A . IF hath taken up and 
rtvi bed of the ^uid IF F. the full and joct wmn of one Ihm&titiA 
fi'Htnai sterling whyb swm is to run at respondent la on the 
bloWt and freight of the ship Kxt'Jer> thereof the said A. IF u 
now muster, from tUo pint or { r«>Mtl of Bomhuy on a voyage to 
the port of* LotidoUf having permission lu touch, stay at* and 
pjoeeed to all ports and places within the limits of* the voyage, 
at the rate or premium of tv^nt^fivc pvr;ctnt p: per cent) for 
the voyage. In consideration whereof usual risks of the sms, 
mors, enemies tires, pirates, Ac. sat* to be on account of the 
said IF F, Ami for the further security of the said IF IF the 
&iid A. IF doth hy these presents mortgage and assign over to 
the said IF F. Ins belra, executors, administrators, and aibdgna, 
the said ship Kxtitv. and her freight, together with all her 
tackle, apparel, Ac. And it is hereby declared, that the said 
ship Exdcr and her freight, is tlms assigned over {'or the security 
of the respondentia taken up by the 'Kidd A. IF and shall be 
delivered to no other Ue-o or purpose whatever, until payment of 
this bond is krst matte, with the premium that may become due 
thereon. 

NOW THE CONDITION of this obligation h such; that if 
the above bound A. B« hi.* heirs, executors, or adminie? raters, 

I i 4 v , slk.U 
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shall an d do well ami truly pay* or cautte to paid wntothesaid 
j£, K or his atmruio* legaUy fiidlioriml to rccem- , 

the same, their executors, adrainistmprs, tirwtyw, and 

jiufi sum of uoaa/. ‘sterling, being, tlutf primajial erf 
together with the premium vluch shall became doe' thereupon, 
at or before the eviration of »w% days after the s»fe arrival 
of the said' £t |mr BKHirin^i^rflihe river :0ttmes^ <*K 

in case of the loss of the said .ship barter,' such itn averageas by 
custom shall have beconte;<dw«>» the salvage, then this obliga- 
tion to be voi& and. of no ^ffdct, otherwise to remain in fell force 
and virtue. . Hjtving sjgtiied to three bonds of the same tenor and 
date, the oherff which being aor-empUshed, the other two to be* 
void and of ne effect. • ''•.*!• * 

A. B. for self ~\ 


and C. n.« f 


(i.. s.) 


Signed, sealed aiid delivered, wberev 
no stamped : pajSer is to‘be had, l 
In the presence of J 


G. 11. 
1. K. 


* Tv> it bib bond occasion uf borrow jnji tbf* money ih iml rxj>res-cd« 
but the mou«*y w*** in tcaifty borrow ttci to r^fii the* ship, sv s»u h Ikmiu* mi a 
xoy^‘ fnvi Hmgitl to Limtuni whs obii^d to pet back to JWtk.jy lo 
jiee The XuiiTfcJl. Whtford^ 1 Rob, A. tt/ l? 6. Tbc occasion ihcrcfttfr of 
borrow imj ths? mo»ii*v gwy lb* lender ibfc security oi the blithe interest 
tb* snip. I>ut tbm BodUc although express* d to be executed by tbc todsWr 
for himself sud the other parf-ownn, vt>e!d noi blfiif tbo e:hci p.xrt-ooi»»'i 
pnstinafiy, writes* be had by u previous djetd anfhuii&uti tbc omsder b> ext cute 
such *1 bu»iui for Ima, bee pa^i, i tetf* l Z. ■ 


*N # II. - 

FORM OF A BOTTOMRY BILL. 

riVo Ait MKK TO WHOM THESE VKH$FMT* 
** SIlALJ* fOMJL A. B. of JPtugfflt mariner. jmrN 

owner ami of the &hip, called the Murder, of the burthen 

of Ike hundred tons and upw&'k, now riding at anchor in Tttbk* 
J?"’y, at the Cope of Goad 'Hope*, ' be nd greeting ; 

^VHKUEAff I, the said An 13. part-owner and,nm»tcr of the 
afotcbitid, ship called the £qsfrr, now m f repetition of a voyage 
Horn J lethal to tilt* port a f Jsoiidoti, having put into TaMc-Bay 
for the, purpose of jproomng provision and u||er k »nppiie« necessary 
for the couimuutton" and performance of the voyage, iximvAf^ 
sow at ihk time ii\Xe«*it&U ; d to take up, upon the adventure of ‘ 
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the Mild ship, called the Exeter, ihte one thousand pound, r, 

darling monies of Great Britain ,' for gifting the said ship to r>h t 
and furnishing her «r£& piwisions^a® the said 

voyage which :$um <■<?. j>. of tho 'Cetfo'tqf &*od Ijfofo* toaster 
. attendant, hath at toy request letit unto’ the, ahd supplied me 
with at tte rate ali twelve hundred &$d twenty p&pmk sterling far 
the said one thousand founds, being at the rate pf <w«? famdr&d 
and twnvtyAwo pounds for every hundred pounds advanced as* 
aforpf^ i d, 'during the vuytigo of the said slup from Table* Buy to 
2W*«. NOW KNOW YE, that 1* the said Jh B. by these 
presents, do, for me, my exatmtdrs and administrators^ covenant, 
and grant to and with the ^atd C* J>, that the said ship shall, 
with the firtt convoy which shall offer for England, after the date 
of* these presents, sail and depart for the port of London* there to 
finish the voyage aforesaid. And L the said A* li* in consider- 
ation of the sum of one thousand pound* sterling to me in hand ^ 
paid by the said (A Z>, at and before the sealing and delivery of* 
these presents, do hereby bind myself, my heirs, executory and 
administrators, my goods and chattels, and particularly the said 
> ship, the tackle and apparel of the, same, and also the freight of 
the said ship, which is or shall become duo for the aforesaid voy- 
age from Bmpjd to dee port of j London* lo pay unto the said 
C, i>, his executors, administrators or assigns, .the m*ju of twelve 
hundred ami twenty pou^tls of lawful British money, Within thirty 
days next after the safe arrival of the Kidd ship at the port of 
Lon ton from the same intended voyage* ' 

AND I, tlie said A . B . do," for me, ray executors and a&mi- 
uistratoiv, covenant and grant to and with the Raid C* TJ* his ’ 
executors and administrators, in' these presents, Uiut I, the said 
A. Bfxit the time of scaling ana delivering of these presents, an* 
a true and lawful part-owner and master of the arid ship, and 
have pmw r and authority to charge anil engage tht suit! ship 
whh her freight as aforesaid, and that the said ship, with her 
freight, shall at all limes aft cr the said voyage, be liable and 
chargeable for (he payment of the said ttwfov hundred and twenty 
pounds, according fo the turn intent and meaning of these 
presents. 1 / • ' : 

AND lastly, it is lu*reby declared and 'agreed by and between 
the said part tea to U><?sc prt^eutR, that in ante the said ship 
shaM bo lost, niifteurry, or be . cast away before her arrival at the 
said port of London from the said intended voyage, that then 
tile payment of the said ttvHmt hundred and twenty pounds shall 
not be demanded/ m be recoverable bv the <aid C. I). hU 
executors, aditunixtraiors or assigns, but shall cease and deter- 
mine, and . loss thereby be wildly borne and&ustaincd by 
(he said C. D* his executors and administrators, and that 
tlien and from thenceforth every act, matter and thing herein 
^ ; mentioned 
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mentioned on the part ami behalf of the said >4. ft. t>hall bt void; 
any thing hen. in couponed to the contrary hot *vi that unding. 

IN WITNESS whereof the parlies have inter- 
changeably set their hands and seals to four bonds 
of tins tenor and date, one of which being paid, the 
others to be null mid void. 

At the i 'ape of (fmul Hope, this 
1 3 th day of November, in the year 
of our Lord one thousand seven 
hundred and ninet y-auveu. 

A. 7L , (us.) 


f 

Witness, < d JFA 
[i.A'. 


N" III. 

THE FORM OF A UESFOMSenTI A ROND ON 
A VOYAGE TO THE EAST INDIES. 

"|/ NOW ALL MEN by these present;:, That uc, A jam 
P eter Fair art, commander of lho N»ip IMvtdnr* in the 
service of the honourable Fast India Company, and Peter 
Dough* of Fitzroc/'Mtu'rC) are held and fnmly bound to I (am 
Stub of New Broad-tired , London, merchant, in the ami or 
penalty u\\fifictv lunar at pound* of good a>u* lawful money of 
Great Britain > to be paid to the said JIau\ HuJr . or to bis m- 
tum attorney, executory administrator* or na,wi«>rm; to *whnh 
payment well and truly fo he- made, we hind ourselves, jointly 
and separately, our heirs, executor* and admin, srnUvnv, firmly 
bv these present*. Sealed with our *eah, dated xhwjhvrift day 
of May*, m tlm farip-firti year of the reign of our Sovereign 
1,01x1 George ih** Third , by the grace of God, of the united 
kingdom of Grad Britain and Ireland King, defender of the 
faith, ami in the year of our Lord one thousand eight hundred 
and one, 

WHEREAS the above-named Ham Buck has, on the day of 
the date above-written, advanced ami lent unto the said Jama 
Peter Fear on und Peter Bougicu the sum of veven hundred and 
jij-iu pounds upon the goods and merchandiser and eilbets laden 
‘and to be laden on hoard the good ship or vessel called the 
Bdvidne* of the burthen of ifif] tons or thereabouts, now riding 
at anchor in the river of Thames^ outward-bound to China , 
and whereof Janet Peter Fear on is commander, by his accept- 
ance of a bdl of exchange to that amount at four months date 

for 




APPENDIX* III. 


49 * 


fur the account of them the said James Pekr Fear on and Peter 
Douglas: NOW THE CONDITION of this obligation is 
such, that if the said ship or vessel do ami shall with all conve- 
nient speed proceed and sail From and out of die said river of 
Thames axKp. voyage to any port or place, ports or places in the 
J East Mies, China , Persia, or elf where beyond die Cafe of Good 
Hope, ipu! from thence do ami shall sail, return, and come back 
into the said river of Thames at or before the end and expiration 
of thirty- six calendar months, to be accounted from the day of 
the date above written, and there to end her said intended voy- 
age (the dangers and casualties of the seas excepted) ; and if die 
said James F e.le.r Fenton and Peter Douglas* or either of them, 
their or "either of their heirs, executors or administrators, do 
ami shall within thirty days next wfror the Siiid ship or vessel 
shall be arrival at her mooring in the $aid river of Thames from 
her fiijgd intended voyage, or at or upon the end and expiration 
of the said ihhiu-sis calendar months, to be accounted ns afore- 
said (which of tfie said times shah first and next happen), well 
and truly pay or cause to he paid unto the ^aid Dans Bush, his 
executors, administrators or assigns, the full sum of one thousand 
and twenty pounds of lawful money of Great Jh itahi, together 
with /hi) fern pound's trn shillings of like money per calendar 
month for each and every calendar month, and so jiroportion- 
ably for a greater or lesser time than a calendar mouth, for J1 
such time and so many calendar months as ahull be elapsed and 
run out of the said thbiy-rtx calendar mouths over and above 
iwnrfy calendar months, to he accounted front the day of the 
date above written, or if in the said voyage, and within the said 
thirty-six calendar months to be accounted as aforesaid, an utter 
loss of the said ship or vessel by fire, enemies, men of war, or 
any other casualties shall unavoidably happen, and the said 
Juntos Frier Fear on and Veter Dougins? their heirs, executors 
or administrators, do and shall within six calendar months next 
after such loss, well imd truly account for (upon oath if required), 
and pay unto the said Thins Bush his executors, administrators 
or assigns, a just and proportionable average on all the goods 
and t fleets of the said James Peter Fear on carried from 
England on board the said ship or vessel, and the not proceeds 
thereof, and on all other goods and' effects which the said James 
P<ier Fmron shall acquire during the said voyage, for or by 
reason of such goods, to* rchnndittc*. and effects, and which shall 
not be unavoidably lost, then the above written obligation to 
be void and of nunc effect, else to stand m full force and 
virtue. 
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THE 1 ' 0 K 3 M OF -AN. iNSTfttJMENT OF HYPOTHE- 
CATION ’OF {SHIP »N 1 > CAWJ 0 > - • 

|£ NOW nil to whom tojnstrumenl of bend and Jail of 
XV maritime mk anti may come* That in tin* j car 

from the birth vi pur l.orti Jfetm Christ 180.1, oil ihc 31st iliiy 
of the mouth of Jmwmy* imth^city of jLisbm, m my office per* 
sonally-appoared Jav<mo Mazzufa 9 eaptaia of the /warned fehip 
called the GratiluthtWy whom I know to bo the real person; 
and he deoWed to me tl*<? notaryrin the presence ol the wit- 
nesses hereinafter mentioned* that within twenty-four hours 
after the arrival of his said slop at London, or rihy other port, 
and previous to beginning to make. any delivery of the cargo at 
the port aforesaid, or any other port, that he the captain or 
whomsoever may act in Jteit of him, or in case of hi* absence, or 
perform the duties of his said quality, shall orVill pay by tins 
bill of risk, sea exchange. and bottomry, to Frauds Alumtcf 
ValverU professed in iheoidei of Christ, or to his order, the sum 
of /;/j y j). i$x. sterling principal and premium of risk nod stu 
exchanges at the rate of 16 per cent , tlm which principal he uc- 
knovt lugged to have received here of the .said Frauds M ft nod 
Calvert, in the good current money of tbi* kingdom, under the 
denomination of true ami legitimate money of *i>n exchange and 
bottomry, on the. hulk keel, and appurtenances of the aforesaid 
ship, ami therewith to supply the wants of the rcpaiis, caulking, 
and of the cargo of the some, on which he had ; fleet) vety in 
vested it ; the said Odwri taking upon hin^cii* and in consider- 
ation of the aforesaid p; annum of it) per c' i nt, voluntarily agreed 
ioruncl settled between thein* to run the sea rk.kon the sab] hulk 
heel and appm u nances, and cargo o? the &d <3 *ihip, in her en- 
suing voyage, which the said captain m about prosecuting from 
this port of Li&b&n'tto that of London ; — these being the risks 
which the nfunM id Francis $anod (Mhcri takes ,nn htmacllV 
and h to ruth surfs m x»t' the •sea, winds, fire, stranding, and ship? 
wreck* cziemica, andiubfc ftlciijdt*, def elisions of princes, kind re « 
prizaK during the whole of the said voyage*, excepting never-, 
theless those of barratry of the master, end of average at* well’ 
particular ns general, the which arc expressly excluded ; the 
which risk shell commence to run from (he hour the' ship shall 
heave her first iinchor to setaail from this port {o.t^ttfXpWo#, 
awji ®hriU cease ,hv twenty : frmr haur$ after living «wic to, an , 
anchor ; uud (hr ilic/wwjy payment of $h0 suim,, he 

tlfce, captain bimfo himself, andJria .effects in jp&cral, .dues ntid 
imjds, hcjtb m «r.iutd posfeusBion and future^ and by v 
gage the cargo, freights doe, or that tnay'J>ecame due : and in 
■ • ' . ease* 
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cfine of failure of prompt pajwnt in due time, he binds 
himself under tlu’sk clause of mortgage to pay to him or his order* 
for all the delay ufttil full payment, at and after the rate of six 
per cent per dinwmv* m& there, befog/ aWpimmt Andrew 
fiefaMU ma|e ofthe salt) ship, hy whom it was declared, that in 
c me of the absence of the aforesaid captain, hip hound himself to 
fulfil the contents of&hfo bond Ot> 

fepted, Rafter toe presents befog' tem to them* and I the notary 
in the name of whomsoever it may concern being absent t to 
ail which were witnesses present, Jmv Pedro Itwks* who also 
acted os interpreter as well for, the Captain as . for the mate, ho 
being there vice-consul, and* Mamet Eugenio Cortho, who to- 
gether with tlte parties signed thereto. J. Jogede 4!<mdda Rorig 
the notary wrote it j Jacorao 1 Mozzola, Andrew BtUutc*, Joav 
Pedro Ilac/rs, Mmrnl Eugenio Coeffio ; and J, Jogo tie Almeida 
Rang, notary public of 'notes hi the city of Lisbon and its district 
of Jus Royaf Highness the Prince Regent our, load, whom God 
preserve, caused" this mstrumeht to be transcribed irom my hook 
of notes,, to which I refer myself, and have subscribed it, and 
signed it in public form* * * 

In testimony of the truth, 

JiHitt PE UoiUU< 

Whose band-writing is certified by 

%< Frances Aa&fU'i*, 


Frauds Manor! CalvtrL , 


Vice - Consul. 
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ARTICLES OF AGREEMENT BETWEEN THE 
MASTER AND MARINERS. 

TT.isJmr^by, agreed between the master, seamen, and mariners 
of the ship , , v now bound for the port of 

and 

the master or commander of the said, ship, 


THAT in confeideration of the rifonfhly or other wagOa against 
each respective seaman dr 'mariner’s name, hereunto set, they 
seycsraUy shaft and will perform the abovevmenyoned voyage; 
and'Hthe ftaid i&oster doth hereby agree wftty and hire the said 
*tebmen ofid maimers f<M#lfo said voyage at sud* monthly wages, 
to be paid pursuant tt> fb|' him of Great Btffain j and they the 
’ ' : * * . 1 ; " ' * said 
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said seamen and mariners do hereby promise and oblige tlicm* 
(selves to do tlieir duty, and obey the lawful commands of their 
officers on board the said eliip or boats thereunto belonging, ns 
become good and faithful seamen and mariners, and at all places 
where the said ship shall put ip Or anchor (hiring tine said ship's 
voyage, to do their best endeavours for the preservation of the 
?::mi whip and cargo, and not to neglect or refuse doing their duty 
by day or night ; nor shall go out of the said <ship on board any 
other ve.iwri, or be <m shore under ;my pretence whatsoever, till 
the voyage h ended trad th* ship discharged nfher cargo* without 
leave first obtained of tin? Dias ter, captain, or commanding 
officer on board; and in default thereof tiny lively agree lo be 
liable to the penalties mentioned in the Act of I’urHumcnt, made 
in die second year of the reign of King George the .Second, in- 
tituled, An Act /hr the better Regulation am! Government of 
Seamen in the Merchants Seivtec i and the A of mailt*' m the 
durty-»evcnth year of his late Majesty » icign, intituled. An 
Act for p? eventing the Desertion of Seamen from British Mr v ~ 
chant Ships trading to }ILs Majesty* and pic utnl tons 

in the West Indies: And it ts further agreed by the parlies to 
thes*. presents, that ttcehigfmr hours absence, without leave, 
Shu!! be deemed a total deseition, and render such sctmien and 
mariners liable to the forfeiture* and penalties contained in the 
Acts above recited ; that each acid every lawful command 
which the said mutter nlrnll drink ncvct :ary to issue for the 
effectual government of die said t easel, suppressing iissmorr.iii y and 
vice of all kinds, be strictly complied wiui under the p.mahy cu 
the person or persons disobeying forfeiting hi* * c their whole 
wages or hire, together with every tbuvy belt aging to him or 
them on board the said vessel : And it* farther agreed* that 
no officer or seamen, or person belonging to the saui ndp, shall 
demand or be entitled to his* wages, or am part thereof, until 
the arrival of the *»:iid shin at the Hltove*mee.iu»md port nf dis- 
charge, and her cargo uelivemh not less than tvrnh/ in 
cose the seaman w not employed in the delhoryt And it U 
hereby further agreed between the muster find officers of the 
$:iid ship, That ulfctevgr apparel, furniture and stores, each of 
thorn may fecohe into their charge, belonging to the said ship, 
shall be accounted for t \ her return ; and in case any thing 
shah bo lost or damaged through their carelessness or insuk 
ticiency, it shuli bo made good by *u(h officer or semnan bv 
whose moans it may liappen to the master god owner of the arid 
slap : And whereas it ia customary fur the officers and seamen 
on the ship’s return home in the river, and during the time 
their cargoes arc delivering, to go on riiorc each nrjht to sleep, 
greatly to the prejudice of such ship and freighter? ; uc it further 
agreed by the b:rid parties. That neither jrffici? nor s< arums sh»!*, 
oe any pretence whatsoever, be en$?dti£.fri such h.uidgeace, b.*t 

shall 
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shall du their duty by dav in discharge .of the cargo* mid l cep 
such watch by night, as tin?, matter or commander of the said 
ship shall think necessary, in order for the preservation of the 
above; And whereas it often happens that part of the cargo is 
ember, tficd after being delivered ixrfo lighters, And as such losses 
are made good by the owners of the ffibipm be it therefore agreed 
by these presents, r Hiat HbaievKr officer or, seaman the master 
sfiali think proper to appoint, shall take charge of the cargo in 
the lighters, find go with the same to the lawful quay, and 
there deliver ha* charge to the ship's husband, or blfe roprcMenta- 
five, or see the mtvc safely weighed s>f the Kings beam, and in 
consequence of thrir true fidelity, such officer or seaman aim!! 
be taifulecf to two skillings and sixpence cad; lighter, ex elusive 
of their monthly pay ; and should it so happen that lighters 
are detained u considerable time at the quay befdre they can be 
unloaded, such officer and seaman so appointed shall in that 
cast' be entitled to hvo shillings and sixpence for every hven+y- 
four hours*, exclusive of their said monthly pay; that each sea- 
man and mariner who shall will and truly perform the above- 
mentioned voyage (provided always that there be no plunder- 
age, emlK.v.z)oment, or other unlawful acts committed on the 
said vessel's cargo 01 ttoref) shad be entitled to their wages 
or hire that may become due to him, ;mmmm to this agree- 
ment ; that far the due peifonnauce of each and every the above- 
mentioned articles and agreements, and ackocvwltdgincut of then 
being voluntary and without compulsion* or any other clandes- 
tine means being used* the said parties have hereto subset ibod 
their names, fciie Any and month set opposite to their respective 
mimes. 
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STIPULATION POE THE RETURN OF, A $HJR 

' ’ ' * * ; ' ttUAY'AK*: ;"*/ •’ .V • 

* ' 1 - ,l ' m \ ■ r • uwri^ 1 *‘804* " 1 

O N which day exhibited as ' made himself 

a party for George tfoyehzrn t Hope, ‘master 'of the said sWp 
A/*m/ Am P and produMi for sureties Jmtth Calmer of MwpinjS' 
Nigh^irc^%B^niktk^ in^rhrtatft md£er, and Jdrrm rmeil 
of the sataa^ace^uodmal^r, who, submitting themselves to 
ihejuri&dicdon of this Court, bouVid themselves; their heirs, ex- 
ecutors, arid administrators for the said George Gti&ivoiti Hope* 
in thc\snm of sir of lowfiil money 

of Great BrUmiu being double the appraised value of two eighth 
parts of the «aid ship* unto William Fanning# of Hood ]<anc, 
Tenchurch -street, ' London, merchant, said Philip Penning# of 
Harwich* in the county of iJper, owners of the said two-eighth 
parts or shares of the said ship, for the return of the said ship, to 
the amodut bf the shares of the “said WillUrn Femhigs and Philip 
Fetwihgs; and unless they shall ho do, they do hereby severally 
t on sent that execution shall issue forth against them, their lairs, 
executors and administrators, goods arid chattels, wheresoever 
the same shall be found, to tire Value of t he sum aforementioned ; 
which caution the said surrogate received on tire report of Mi u 
Crkkett, marshal of this Court- as to the sufficiency of W said 
MiretKw, and, at the petition of.Pogg, <ittrced the su : d ship to -he 
released from tlte arrest, ' ; / ' / , * ; 

’ ‘ " ■ ' 1 A Vme&t : • ' ■’ 

• - * ' - • * *. > ' 1 1 mrponn 



’ *. 6 G,m hw - 
, AN- ACT for the, ^{siwttg t of firiinh Ycssdk' 

TXT tf&IC E'A* an AH '*m& p in th^ ptcm&t ' Session .if 
** ;EatfarrtCnt, intituled^ An Ad tb repeat fWPi fre$rdl Lam ' 1 
relating fa the Custom] i* ' (hai * SW? M» of * 

the custom^ have become i&tric&to hfi rifaybWkff the' mwi- 
her of Acts relating thereto, which have be&i 'ktatfted through 
a long series of yew* i arid that it is therdbTh,h^hly "expedfenr 
for die Interest of dorbmerce arid tire ends of justice* ibfrl »ho for, 
aSbrdmg convenience arid facility tb all persons who ttt^y bo sub- 
ject to the operation of thosd lavrs, or who tuay be auihbm^d to 
act in the •Execution' tlicreof, that all ihe statutes irotV m force 
’ , .> ( ' ' , • -relating 
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relating to the customs, should he repealed, and that tin* 
purports for which they have from time to time been made 
should be s(M*un'd by nvvr enactment*, exhibiting more per- 
spicuously and compendiously the various provis*if>its i*ont.iin« j d 
in them : And whereas by the su'd Ad, .ill the law'*; relating 
to the registering of Ihitisb vessels will be repealed; ;md il is 
expedient to make reyuhaiuns for the registering of such ships 
and \ chiefs after ^ueli repeal shall have effect i he it therefore 
enacted, by the King’s most (xcellcm Majesty, bj ami with the 
advice and consent of the lord 1 ; spirit mil mnl temporal, and 
umirmms. hi this present IV 1 u.uk nt assembled, and by rite 
authority of the same, that from and after the fifth day of January 
one ihoii^micIVlght hundred ami I went y-.aa, this Act du.ll come 
into and he and continue in full ion 0 mid operation ib«* reghter' 
mg of llrljjsb vessels, except where any of in r commencement is 
hereinafter particular directed. 

I!. And belt further enacted. That no ship or \orel shall he 
entitled to any of the privileges or advantage s of a British irgtf 
tored slap, until the person or persons claiming property therein 
shall have caused the same to be registered in manner heieiiuftcr 
imntioneih and shall have obtained a eejlifleme of such registry 
hum the person 01 persons author! Ad to wide such registry, and 
pram such certificate as hercmiiur directed ; the form of which 
tVrtllirme shall be as follows ; vide!;ni : 

‘ THIS \r> to certify, That in pursuance of an Act passed in 
the st\th year of the rctgn of Kmg Cror^ the fourth. intituled, 

* An Art* [ here bfont the ’dir nfihh /.a, ike ttamtSy oentpa* 

4 tun*, a»<I rev Jt nee of lie subset thin* or nets J, lutving taken and 
‘ subscribed the oath required by tins Act, and lulling sworn 

* that [he or they] together with [iww, nentpaiiovs, am! tesi- 
4 timee tif voo-suUt t f hiv<\ owners'] [ w or are] sole owm r or owners, 

( in the proportions specified on the back hereof, of the ship or 

veru-l railed the name] of [place to xxiuth the tassel 

1 helomix], which is of the burthen of [number of inns], and 

* whereof [makers name] is master, and that the mmI ship or 

* vr?‘.t:J waf- F wlmn and where lui/i » or condemned ax p*i$e, refer- 

* rtvjt io builders ccriipcati, judge* Certificate, or (/, {{finite of 
{ last uphtry, thrt 1 delivered up to he atm, t Hal], and [name and 

* employment of survxyiop nfjitrr j having curt tried to us that the 
i fluid ship or vessel has [number] decks and [.wmfrrj masts, 
6 that her length from the fere nart of the main stem to the after 
4 part of the stern post uMl is [number of feet and inches], 

* her breadth at the broadest pau [tfaintg whet Ur that he above 

* or Mu tr the mam waits] is [number ofjed and inches], her 
4 ! Might between decks, if wmc than one deck, or depth in the 
4 hold, if only one deck] is f number vf feet and inches ] , that she 
4 is [how ntry'd] riggul with a j standi up nr tunning] bowsprit. 

1 hi [desert i it iv ;t tj */'■//« J sOrmd [earn/ or cHnkcr] bade ha:. 

K fc * [t Aetna 


(Ji'mmrncc* 
ror ul ot 
Ac:. 


Nil Vt S-»fl 

« ijrr 

Vihiluigs 
itnUl u 1 - 
gutervU 


(Vrtlfi ,sli* 
t»t Uta’i uy* 
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* [whether wit/ or no] gallery, and [lini of head, if any] bead; 
1 and the subscribing owners imving consented and agreed to 
4 the above description, and having caused sufficient security to fee 
4 given, is required by the stud Act, the said ship or vessel, 

* lulled the [jwwc], has been duty registered at the port of 

* [name of port J. {Certified under our hands at the custom 

* house, in the said port of [ name of port] , this [dbfr] day of 

* [name of month], in the year [warns at length,] 

4 [signed] Collector. 

' ’ * [signed] Comptroller*' 

And on the back of such certificate of registry there shall be 
an account of the parts or shares held by each of the owners 
mentioned arid described in such certificate, in' the form and 
manner following : — 

4 Names of the several ’* Number of Sixty- 

Owners within fourth Shares held by 

mentioned. each Ow ner. 

* [A kme - Thirty-tow, 

4 [Name Sixtwn. 

4 [ Name — Might. 

4 [Name — — &ghG] 

4 Oiled or. 

4 [signed] Comptroller/ 

Persons nil- III. And he it farther enacted, That the persons authorized and 
thawed i0 requited to make such registry and grant such certificates shall be 
Ttr^ ^ikI collector and comptroller of His Majesty’s customs in aby 
^rant Ccr- P oi1 n] united kingdom of G rot Britain and Irrfrvnd. and 
tifi cates. m the Idle of Man respectively, in respect of ships or vessels to 

be there registered; and the principal officer-*; of His s 

customs in the island of Guernsey or Jrrxy, together with ih»* 
governor, lieutenant governor, or commander in chief of tho>t* 
inlands respectively, in respect of ship ,' 1 or vessels to be* there 
registered; and the collector and comptroller of His Majesty's 
customs of any port m the colonies, plantations, islands, and 
territories to His Majesty belonging in Ask, Africa, ami Amman, 
together with the governor, lieutenant governor, Or commander 
in chief of such colonies, "plantations, islands and territories 
respectively, in respect of ships or vessels to" be there registered; 
ana the collector of duties at any port in the territories under the 
government of the Most India Company, and other territories 
belonging to His Majesty within the limits of the charter of the 
said company, payable to the said company, or any other person 
of the rank in the said company's service of senior merchant, or 
of six years standing In the said service, being respectively 
appointed to art m the execution of this Act, by any of the 
governments of the said company in India, in any ports in which 
there shall he no collector and comptroller of His Majesty’s 
customs, in respect of ships or vessels to be there registered • 

and 
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aijd .tlie governor, lieutenant governor, or commander in chief of 
Gibraltar, Heligoland, and Cape of Good Hope respuct- 
\tik respect of ships or vessels to be there registered: 
Sod always, that no ship or vessel shall he registered at 
fatytin Gibraltar \ or HeligoUmd, except such as arc wholly of 
the built of those places respectively, and such ships or vessels 
shall not be registered elsewhere; and that such ships or vessels 
so registered shall not be entitled to the privileges and advan- 
tages of British ships in any trade between the said united 
kingdom and any of the colonies, plantations islands, or terri- 
tories in America to His Majesty belonging: Provided also, that 
wherever in mid by this Act it is directed or provided tluit any 
act; matter oi* thing; shall and may be dime or performed by Jo 
or with any collector and comptroller of Ilia Majesty r- customs,' 
the same shall or may bo done or pHlbnntd by to or with the 
principal officers of customs in the islands of Guernsey or Jtney* 
together with the governor, licutcnr.nt governor, or commander 
in chid’ of those islands respectively, aid alhir by to or with such 
collector or other person m India in I he service of the East India 
company a< aforesaid, and also by to or with the governor, 
lioutenaul goverhoi, or commander m chief ol’ Malta, Gibraltar, 
Hi 'ItO'dand, or Cape of Good Hope, ami according as the fame 
act, mutter or thing, ik to be done or performed at the .’aid several 
and respective places, and vviihin the jurisdiction of the said 
several pcr&i'iH respectively : ^‘/ovideil also, that uhcsvvci in 
and by this Act it is diiectcd or provided dial any act, matter 
or thing, shall or may be done or performed by to or with the 
conwnssioiiCTS of His Majesty’s customs, the same shall or may 
be dime or performed by to or with the said commissioners, or 
any rwo or more of them, in England, Ireland, or Held laud re- 
spective ly, and also by to or will* the governor, lieutenant 
governor, or commander in chief of any place where any ship 
or vess', i may be registered under the, authority of this Act,' so 
far as Mich ad, mutter or tiling, can be applicable to the regis- 
tering of any ship or vessel at such place. 

J V, And be it further enacted, That in case any ship or vessel 
not being duly registered, and not having obtained such certifi- 
cate, of registry as aforesaid, shall exercise any of the privileges 
of a British ship, the same shall be subject io forfeiture, and also 
all the guns, furniture, ammunition, tackle and apparel, to tlie 
same ship or vessel belonging, and shall and uiay be seised by 
any officer or officers of Has Majesty’s customs : provided always, 
that nothing in this Act skill extend, or be construed to extend, 
to affect Urn jirivilcges of any ship or vessel which shall have 
been registered by virtue of any Act or Acts which was or were 
in force for the registry of British ships, and granting certificates 
thereof prior to the tnirty-firsl day of December one thousand 
eight hundred and twenty-three, or by virtue of any Act or Acts 
K K « which 
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which was oi were in force at the time of the commencement of 
this Act, until such time or times as such ships or vessels shall fri? 
required by this Act to he registered th novo under the 
tinn** thereof, 

V, And be it further enacted. That no ship or vessel sbMfbe 
registered, or having been registered, shall be deemed to be duly 
registered by value of this Ac I, except such as are wholly of 
the built of I ho Said united kingdom, or of the hie of Man* or 
of the islands of Guernsey or Jersey* or of some of ‘the Ci domes, 
plantations, islands or territories in Am* Africa, or America* or 
of Malta* Gibraltar , or Udieohmd* which belong to His Majesty, 
his heirs or successors, at the time of the building ol siwh ship** 
ov vessels, or such ships or vessels as shall luTve beui condemned 
in any court of Admiralty as priVc of war, or such ship* or 
vessels as shall haw been condemned in any competent court us 
forfeited ior the breach of the laws made for the prevention of 
i he slime trade, and winch shall wholly belong ami continue 
wholly to belong to His Majesty ® subjects duly entitled to be 
owners of ships or vessels registered by virtue of this Act. 

Vi, And he it further enact ul, Tout no ship or vc>m*1 shall 
continue to enjoy the pnvdeges of a British slii]» after the same 
irul have been repaired in a foreign country, if Mich repairs shall 
exceed the sum of twenty shillings for every ton of the burthen 
of the said ahip or vessi I, unless such repairs shad have been 
necessary by reason of' extraordinary damage sustained h\ such 
ship or vc^el dunni; her absence from His Majtsry’s Unuumons 
to enable her to perform the voyage in which die shall have been 
engaged, end to return to wane port or place of the said domi- 
nions; and WiKfi't ver any ship or vessel whkh luts ken <n to- 
paired in a foreign country nhnll arm o at any port in His 
Majesty's dominions a? u ilritidi r^gi> b red ship or vessel, the 
master or other person having the command or churn c of the 
same shall, upon the first entry thereof, repot upon oath to the 
collector vind comptroller of His Majesty r cm rows at such port, 
that such ship or vessel ha* been so repaired, under penalty ot 
twenty shillings fur every ton of the burthen of men ship or 
vessel according to th< admeasurement thereof; and if it shall 
be proved <o the satisfaction oi* the commissioners of His 
Majesty’s customs that such ship or vessel was seaworthy *ut (he 
time when she last departed from any port or place in lbs 
Majesty’s dominions, and that no greeter quantity of such repairs 
have been done to flic said vessel than was necessary as afore- 
said, it shall be lawful for the said commissioners, upon a full 
eon mitral ion of all the chcuxustauccs, to diicct the collector 
and comptroller of tbe port where such ship or vessel shall have 
sH uh or where shi shall thcii be, to certify on the certificate 
of tk* r*j»v*iTy of Mich ship or vts**i f ihut it Inis been proved to 
ihc&pj fictk nrfihe coratai.^tici’ii ofib\- Majesty ? customs ikt 



the (frivilegM of the said ship or vessel have not been forfeited 
notwithstanding the repairs which have been done to the same in 
a foreign country, 

VII. And whereas it has recently happened that the owners 
of British ships have been unable to effect the necessary repairs 
to their vessels in British ports, by reason of combinations of 
workmen : And whereas it h expedient to make provisions for 
relief of the ship owners in such cases, in order that the voyages 
of British ships may not bo frustrated by Mich means, to the great 
detriment of the commerce and navigation of the empire t be it 
therefore enacted, That for two years from and after the passing 
of this Act, when and as often as it shall appeal expedient to the 
Lords and others of His Majesty 's Privy Council, it shah be law- 
ful tor them, or any three or more of thorn, to make and issue 
their order in behalf of the master or owners of any such ship, 
permitting the same to proceed to some foreign port or ports, to 
be named in inch order, and there to be repaired to such extern 
as shall be necessary for (lie voyage in which such ship is 
engaged, 

VIII. And wluTea** by the law of navigation British ships 
cannot proceed to sea unless they be navigated by a crew , of 
which ihrtofourtlw at least, are British •H'lmKn, and it has recently 
happened that the owners of British ships have been unable ro 
procure proper crews for their ships, by reason of combinations 
of seamen: be it therefoic, enacted, 'i luit for two y ears from 
and alter the passing of this Act, when ami as often a« it shall 
appear expedient to the Lords and others of His Majesty’s Privy 
Council, u shall be lawful for them, or any three or more of 
them, to make and is, sue their order in behalf of the mast e* or 
owners of any such hi dp* permitting such ship to proceed upon 
her vo) age with a lews number of British seamen than is required 
by the law of navigation ; and every ship or vessel which shaft he 
navigated with the number of British seamen required in such 
order shall be deemed to be duly navigated ; any tiling hi the law 
of navigation !o the contrary notwithstanding. 

IX* And l>c it further winded, Thai if any ship or vessel re- 
gistered under the authority of this or any other Ach shaft )h* 
deemed or declared to be stranded or unscu worthy, and incapable 
of being recovered or repaired to the advantage of the owners 
thereof, and abaft for such reasons be sold by order or decree of 
any competent court for fbe benefit of ihc owners of stub ship or 
vessel, or other pcr&us interested therein, the same shaft bo 
talcji and deemed to be a ship or vessel lost or broken up to aft 
intents ami purposes within the meaning of this Act, uud sliati 
never again be (‘milled to the prL ilcges of a British-built ship for 
any piiqiwcs nf Bade or navigation. 

X. And be it further euyefed, 'f hat no British ship or vessel, 
which has been or abaft hereafter be taptwed by and become 
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prize to an enemy or sold to foreigners, shall again be entitled to 
the privileges of* a British ship : Provided always, that nothing 
contained in this Act shall extend to .prevent the registering of 
any ship or vessel whatever which shall be condemned in any 
Court of Admiralty as prize of war, or in any, competent court for 
breach of laws made for the prevention of the slave trade. 

XI. And be it further enacted, That no such registry shall 
hereafter be made, or certificate thereof granted, by any person 
or persons hereinbefore authorized to make such registry and 
grant K such certificate, in any other port or place than the port or 
place to which such ship or vessel shall properly belong, except 
so far as relates to such ships or vessels as shall be condemned 
as prizes in any of the islands of Guernsey, Jersey* or 1 Wan, 
which ships or vessels shall in future bo registered in manner 
hereinafter directed ; but that all and every registry and certifi- 
cate, granted in tiny port or place to which any such Ship or 
vessel does not properly belong, si tall be utterly null and void to 
all intents and purposes, unless the officers aforesaid shall lu» spe- 
cially authorized and empowered to make such registry and gnmt 
such certificate in any other port, by an Older in writing nadir 
the hands of the commissioners of His Majesty's customs, which 
order the said commissioners arc hereby authorized and em- 
powered to issue in manner aforesaid, if they shall see fit ; and 
at every port where registry shall be made in pursuance of this 
Act, a book shall be kept by the collector and comptroller, in 
which all the particulars contained in the form of the certificate 
of the registry hereinbefore directed to be mmd> shall be duly 
entered ; and every registry foal! be numbered in progression, 
beginning such progressive numeration t/tf the commencement of 
each and every par ; and such collector and comptroller *7 ml! 
forthwith, or within one month oi the farthest, transmit to the 
commissioner* of His Majesty's customs, a true find exact copy, 
together with the number of every certificate which siiali be by 
them so granted, , 

XII. And be it further enacted, That every ship or vessel shall 
be deemed to belong to some port at or near to which some or one 
of the owners who shall take and subscribe the oath required by 
this Act before registry be made, shall reside; and whenever such 
owner or owners shall have, transferred all bin or their share or 
shares in such ship or vessel, the same shall be registered de wave 
before such ship or vessel shall sail or depart from the port to 
which she shall then belong, or from any other port which shall be 
in the same pan of the united kingdom, or the sumo colony, plan- 
tation, island, or territory m the said port shall be in : Provided 
always, that if the owner or owner# of such ship or vessel cannot 
in sufficient time comply with the requisites of this Act, so that 
registry may be made Wore it shall be necessary for such ship or 
vessel to sail or depart upon another voyage, it shall bo lawful 

for 
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for the Collector and comptroller of the port where such ship or jvrnWon 
Vessel may then be, to certify upon the back of the easting cer- "foursmi on 
tificate of registry of such ship * or vessel^ that the same is to 
remain in force for tlie voyage upon which the said ship or vessel ° rcgls ry ‘ 
is then abotft to sail or depart « Provided also, that if any ship or Ships bmit 
vessel shaft be built in any of the colonies plantations, islands, in 
or territories in Am, J/rim i or America, to Ilia Majesty belong- 
mg, for owners residing in the united kingdom, it shall be lawful r ^jdenu» 
for such ship or vessel to proved to any part of the myt&l uutedkiug 
kingdom, whether by a director circuitous voyage, and there to cfom, my 
import a cargo, before registry shall have Iteen made of such ship P roc * c : 1 
or vessel ; provided 1 the' master ofaudh ship or vessel, or the agent 
for the ownef or owners thereof, shall have produced to tlte col lee- receiving 
tor and comptroller of the port at or near to which such ship dr ctrtijuaic 
vessel was built, or from which she shall be cleared for her voy- fro,n ll - e 
age as aforesaid, tte certificate of the builder required by 
Act, and shall have made oath before such collector and comp-* c ' 
t roller, Of the names ami descriptions of the principal owners of 
su<;h ship or vessel, and that she is the identical slop or vessel 
mentioned in such certificate of the builder, and that no foreigner, 
to the best of Ills -knowledge and belief has any interest therein ; 
whereupon the collector and comptroller of such port shall cause 
such ship or vessel to be surveyed and measured in like manner 
as is directed for the purpose of registering any thip or vessel, 
ami '’hall give the muster of such ship or vessel a certificate, 
under fhdr hands and seals, purporting to be Under the authority 
of this Act. and stating when and where, and by whom such 
ship or vessel was built, the description, tonnage and other 
particulars required on registry of any ship or vessel, mid the 
voyage for which such ship or vessel is cleared bv them ; and 
such certificate 1 shall, for such voyage, have all the force and 
virtue of a certificate of registry under this Act,* and such 
collector and comptroller shall transmit a copy of such certificate, 
to the commissioners of His Majesty's customs. 

\\fl. And be it further enacted, lhat no person who has taken p m0TJS > c - 
the oath ol allegiance to any foreign state, except under the riding i« 
terms' of some capitulation, tcnless he shall afterwards become a foreign 
' 1 ’ • * ‘ ' ! ■■ , denizen'' 

* five frit <3o6, 4. 1 ‘S’^hjfervnft^no^hft Afctwpawcd In ilie 

* Smfoa <d fVhuiwrw.- J#Muk<i. An Act j or thr rtgiflartyg Vewls, 

“ tviwt a tv cxpirdinut foulp* %v.t\ **jivrad Uve' jMphe in itaamttfr her&uaffor 
" pnjvukd ; Ami whiyy** Ivjr the w&idAct it idpmkforf, tlml rf *my Ship he 

** hmit in At'uo mAvfivrifo, for ot?i»6rs racing Ukh«d> f fctot$(itmi, 1 
M whettor, toy # direct m mrdd&cms voyage, and, tb*r«irch emtjMtv *W1 
** vo;;?^e alt the i'we and vqi#*,' pf, t&tftfry 

M uwfortM Art to? H,*te rc V >rti etwcfod,, be hi Ur 

" foce for thv twVtgutiga «f *u$b riup for %ny vdVflges intern, daring tie 
*' U-rfo of two ,y«Ark fi irmjvtW date of such W ^Vcb-ljliip ifcali not 

4t worn arrive at (dace is the tinted ks6gcUMa^ M t j> 

■ '•« k 4 , , ■> . - ' . ,< : ) 
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denizen or naturalized subject of the united kingdom, by Ilk 
Majest) V U tters patent, or by Act of Pfiilumicat ; nor any person 
usually residing in any country not under the dominion of Hh* 
Majesty, his heirs and successors, unless he be h member of some 
I>ri(Kh factor)', or agent for or jiartner in van) bouse or co-partner- 
ship* actually carrying on trade iu Great Britain or Ireland, shall 
be entitled to be the owner, in whole or in part, directly or 
indirectly, of any ship or vessel, ^ required and authorized to be 
registered by virtue of this Act*. 

XIV. And be it further enacted, That tin registry shall hence- 
forth be made, or certificate granted, until the following oath be 
taken and, subscribed before the person or persons hereinbefore 
authorized to make such legist ry and grant sul'li certificate 
respectively, {.which they arc hereby respectively empowered to 
administer!, by the u truer of such ship <>r vessel, jf stub dap or 
vessel is owned by or belongs to one per sou only; or in case 
there shall be two joint owners, then by both of such joint owners, 
if both shall be resident within Twenty miles of the port 01 place 
where such register is required, or by one of such owners, if one 
or both of them shall Ik resident at a gj outer distance from such 
purt or place ; or if the number of such owners or proprietors 
filed! exceed two, then by the greater part of the number of mu h 
owners or proprietors, if the greater number of them shall be 
resident within twenty miles of such port 07* place us aforesaid, 
not in any case exceeding three of such owners or proprictoih, 
unless a greater number shall be desirous to join in taking and 
subscribing the said oath, or by one of such owners, if ail, or all 
except one, shall be tcsMent at a greater distance : — 

‘ T, A. V of of wuhhncemuf wnipuiion'], do make o/ub, 

* That I lie ship or vessel [name] of [pm l or fd nee j whim I 

* [matter 4 tum/rj is at present Vjir-tn\ bein'; [/w</ of hatlf 
< burthen, <! cetera, at described in the mi fyknle rf the sunruiri" 

4 Vj, ' %s> [tvhen avfhvh<re huilti at tf pri wot forfeited* cuj<> 

* lure ntul t oitdomation* astnehl, arid that /, file said A*B* [and 

* ihc vlhii ovonen hatha and accvpafioHx, J a tip, and inhere they 
1 t aspect help rahb , \\'Jelh< t. twin, place, or parish, and untnty, 

‘ or if hKvdnr *>f and u Jdnif in any factory t n foreign part o> 

* in anyjbreigu h\nn or tity, hciit* an fluent for or partner in titty 
‘ hum or t'ti-purtnrfAuip. nrtualy eariyhijf on hade /» (In ill 

1 Ihitain 0 ? behind. the name of hath factory foreign (own, ot 

* a , tied 'Le row of home to compart uvnhip j,uui [ or arc | 

* -v it ohm* , c [‘o* , oz'm:r,i 1 of the j*a! vejtfd, and that no oiIm 
1 { f" .*» or pciM'uy v hiituvur heth (0 Ins c any right, title, interest, 
i shut, or ,vq»/rly Uhk>i« «» iheicto; and t)u\t 1 thcf.ilid/ 1 , B. 

* [and the s.ifl aiht,c Quito*, if any j am J/.rwe J truly ami horn 
' fide 1 *’ f jj* si ;>/ ks ‘hjuUj *>f iheat Britain ; ami that Ulw 

‘ tatd 

* * L *«' 1* Jh i'll h. in* r fn- t. wi +?. 
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i said A. ft. have not {not have any of the other owners, to the 
‘ best of my knowledge and belief] taken the oath of allegiance 

* to any foreign state whatever, {cm ft under the terns of .sonic 
i capitulation, describing the partiadurs thereof] or that since 

* my taking [or his or their taking] the oath of allegiance to 

* {naming the foreign states respectively to which he or any of the 

* said owners shall have, taken the «awc], I have, [or he or they 
1 hath or have] become a denizen [or denizens, or naturalized 
‘ subject (>i subjects, as tin case may ht ] of the united kingdom 

* of Great Britain and Ireland, by HiV Majesty's letters patent, 

* or by an Ael of Parliament [ naming the times what such letter .> 

* of denization have been granted respectively, or ike year or years 

* in which such Act or Acts for naturalization hmr passed reaper* 

4 lively] , and that no foreigner, directly or indirectly, hath any 
‘ share or part, interest in the said ship or vessel* 

Provided always that ifit shall become necessary to register any* 
ship or vessel belonging to any corporate body in the united 
kingdom, tin* following oath, un lit n of the oath here inhelou* 
directed, slab he taken and .subscribed hj the secretary or othei 
pmpei officer of such corporate bfldy ; (that is to say), 

* 1,-4. B. secretary or officer of {name of company or cor pm m 

* tionl, do make oath. That the ship or vessel [/ww] of fun! ] 

* whereof [ masters mmt ■] in at present master, bemg {kind of 
4 built, btu then, cl cuteni, as described in the (cr/l/raitc of the 
v surveying officer] was* [wAc/: and where built, or if prize cr 

< for/ cited, capture and condemnation as such], and that the 
4 name doth wholly and truly belong to {name of company or 
1 cropuieJmnf 

\V. And be it further enacted. That in ease the requited 
number of joint owners or proprietors of any ship or ve^ol shall 
not personally attend to take ami subscribe the oath herein* 
before directed to be taken and subscribed, then and in sui (i ruse 
such owner or owners, proprietor or proprietors, as shall pel son- 
ally attend, ami lake and subscribe the oath uhrtvsakl, shall fur- 
ther make oath, that the part owner or pari, owners of >uHi ship 
or vessel then absent is cr tire not resident within twenty mik> of 
such port or place, mid hath or have not to the bed ofhis or 
tlieir know ledge or belief wilfully absented himself or then^ 
selves, )u order to avoid the taking the oath hereinbefore directed 
to be tsiiuii ami hifosenl- or is or arc prevented by illness 
from Attend nig to Pike and MibMvibc thi *aV oath. 

XV), Aii-d in oulu to eir.dde ihe ediedof uud comptroller id 
His Majesl/b diatoms in grunt j cdvffiriita, truly and accurate^ 
describing every ship or virsd to bt* registered in pursuance oi 
this Act. and also to enable all other officers of His Majesty* 
customs., on due examination, to discover whether any such Jup 
or vessel is the Mime with that for which u rertiluale ie alleged 
to have Ijeen granted ; ho it enacted, That prwime; to ihercgis 
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taring or granting of any certificate of registry as aforesaid, some 
one or more person or persons appointed by, the commissioners 
of His Majesty’s customs, (taking to -his or their assistance, if he 
or they .shall judge it neces$My, one or more person or persons 
skilled in the building and admeasurement of ships) shall go on 
board of ever}- such ship or vessel a$ is to be registered, and 
shall strictly and accurately examine and admeasure every such 
ship or vessel as to all and every particular contained m the form 
of' the eertificato hereinbefore directed, ip live present °f the 
master, or of any otlierjiemon who Wuxll be appointed for that 
jmrpase on x the part of the owner or owners, or in his or their 
absence, by the said master ; *ntd shall ^deliver a true and just 
account m writing of all such particulars of the built', description, 
and admeasurement of every such ship or vessel as are specified 
iu tlw form of the certificate above recited, to the collector and 
comptroller authorised as aforesaid to make such registry and 
grant such certificate of registry ; and the -said master or other 
person, attending on the part of* the owner or owners, is hereby 
required to sign his name also to the certificate of such survey ing 
or examining officer, in testimony of the truth thereof, provided 
Mich master Or other person shall consent and agree to the several 
particulars set forth and described therein. 

XVII. And be it further enacted, That for the purpose of 
ascertaining the tonnage of ships or vessels, the rule lor aihutU' 
surement shall be as follows ; videlicet, the length shall be taken 
on a straight line along the rabbet of the keel, from the hack of 
the main sternpost to a j^rpendicular line from the fore part of 
the main stem under, the bowsprit, from which subtracting tJuw- 
fiftbs of the breadth, the remainder shall be esteemed the just 
length of the keel to find, the tonnage, and the breadth shall he 
taken from the outside of the outside plauk in the broadest part 
of the ship, w hether that shall be above or below the main wales, 
exclusive of all manner of doubling planks that may be wrought 
upon the sides of the ship, then multiplying die length of the 
keel by the breadth so taken, and that product, by half the 
breadth, and dividing the whole by ninety-four, the quotient shall 
be deemed the true contents of the tonnage. 

XVUL And whereas it would in some cases endanger ships or 
vessels, to mm them to be laid on , show; be it therefore 
enacted, That in eases where it may be necessary to ascertain 
the tonnage of any ship or* vessel when afloat, according to the 
foregoing rule* the following method shall be observed; that is to 
say, drop a plumb line over the stern oftbp ship, and measure 
tin* distance between mSi line end the after part of the htem 
post at tlve load water mark ; then meagre from the top of the 
plumb line, in a parallel direction with die water, to a perpendi- 
cular point immediately over the load water mark at the fere port 
of the main stem* subtracting from such ^measurement the above 

distance. 
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distance, the remainder will be the ship’s extreme, from which is 
to be deducted tliree inches for every foot of the load draught of 
water for the rake abaft, also three*™ ths of the ship’s breadth for 
the rake forward, the remainder shall he esteemed the just length 
of the keel to find the tonnage ; and the breadth shall be taken 
from outside to outside of the plank in the broadest part Of the 
ship, whether that shall be above or below the main wales, exclu- 
sive of all manner of sheathing or doubling that may be wrought 
ou the side of the ship ; then multiplying rhe length of the kerf 
for tonnage by the breadth so taken, and that product by half 
the breadth, and dividing by ninety-four, the quotient sludl be 
deemed the, true contents of the* tonnage. 

XIX. Provided always, and be it further enacted, 11 tat in Engine 
each of the fet'vmi rules hereinbefore prescribed, when used for n*»n> m 
the purpose of ascertaining I he tonnage erf any ship or vessel stcam v *‘* 
propelled by steam, the length of the engine room shall be do- deducted, 
ducted from the whole length of such ship or vessel, ami the 
remainder shall, for such purpose, be deemed the whole length 

of the same, 

XX. And be it further enacted* That whenever the tonnage Tenure 
of any ship nr voaM shall have been ascertained according 1o whruvia*. 
the ruhs herein prescribed (except in the cast 1 of ships or vessels m , ta ( mu1 /. 
winch have been admeasured afloat), such account of tonnage 

shall ever after be deemed ibe tonnage of such si tip or vevsel, r( i n, u t uu- 
aml shall be repented in ever) subsequent registry of such ship or nagt. 
vessel, unites it shall happen that any alteration has been made 
in the form and burthen of such ship or vessel, or it shall be 
discovered that the tonnage of such ship dr vessel hud been er- 
roneously taken and computed, 

XXI. And be it furtlier meted, That at the time of the ob- tt > f, e 
mining of the certificate oi' registry as aforesaid, sufficient security given *,< thn 
by bond shall be given to His Majesty, His Heirs and Sucres- *«;»** •»* re- 
sors, by the master and 1 such of the. ow7iers as shall personally S’ 
attend as is luwnbctbre required, such security to be approved 

of and taken by the person or persons hereinbefore authorised 
to make such registry, and grant such certificate of registry at 
the port or place in which such certificate filial! be granted, in 
the penalties following : that is to say, if finch ship or vessel 
shall be a ihxtked vessel, or be above the burthen of fifteen tons 
’ mid not exceeding /fifty tons, in the penalty of one hundred 
pounds; if exceeding the burthen of fifty tons and not exceed- 
ing one hundred tema, m the penalty of three hundred pounds ; 
if ekcWifig titc burthen of one hundred tons and not exceeding 
■'two; tons* in the penalty of five hundred pound"; 
''jf#e®M the burthen of two hundred tons and uot exceed - 
'1%lS^»3todrfd tons, in the penalty of eight hundred pounds; 

ding the burthen of throe hundred ton*, in the 
dTofie thousand pounds ; and the condition of euirv 
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such bond shall bo, that such certificate shall not be sold, 
lent, or otherwise disposed of to any person or persons what- 
ever, and that the same shall be noleiy made use of for the 
service of the ship or vessel for which it is granted, and that 
in ease such ship or vessel shall be lost or taken by the enemy, 
burnt or broken up, or otherwise prevented from returning to 
the port <0 which she belongs, or shall on any account have 
lost uml forfeited the privileges of a British ship, or shall have 
been seized and legally condemned for illicit trading, or shall 
have been token in execution for debt and sold by due process 
of law, or shall have been sold to the Crown, or shall under 
any circumstances have been registered tie voxr>, the certificate, 
if preserved, shall be delivered up within one month after the 
arrival of the master in any port or place :r 11 U Majesty s 
dominions to the collector and comptroller of some port in 
Gnat Britain, or of the lsh of Man, or of the Ihithh planta- 
tions, or to the governor. lieutenant governor, or commander 
in chief for tire time being of the UumU of ( h torn My or Jcrxy , 
and that if any foreigner, or any person or person for hi* tr>e 
and benefit shall purchase or other a iso become entitled to ibu 
whole or any part or shore of or any interest in «uch ship or 
vessel, and the same shall he within the limits of any port oi 
Grout Britain * Guernsey, Jersey, Man. or the British colonies, 
plantations, islands or territories aforesaid, (hen and in such 
case the. certificate of registry shall, within sever, days after 
such purchase or transfer of property in such ship or vessel, 
be delivered up to the person or persons hereinbefore mitho- 
rized <0 make registry and grant certificate of registry at niob 
port or place respectively as aforesaid, and if such hip oi 
ves-cl shall he in any foreign port when such purchase or 
transfer of interest oi property shall take place, then that the 
same shall ho delivered up to the British consul or other 
chief British officer resident at or nearest to such foreign port, 
or if Hitch ship or vessel shah he at sea when such purchase or 
transfer of interest or property shall take place, then that the 
same shall be delivered up to the British consul or other due f 
British oftVer at the foreign port or place in or at which the 
master or other person having or taking the charge or com- 
mand of aruch ship or vessel shall first arrive, after such pur- 
chase 01 transfer of property at sea, immediately after his 
arrival in «uch foreign port; but if such master or other person 
who had the command thereof at the time of such purchase or 
transfer of property at sea, fckdl not arrive at a foreign port, but 
shall arrive at some port of Great Britain , Guernsey, .'Jersey, 
M •n,or His Majesty* said colonies, plantations, island^* tyaro * 
toriea, then that tin* same shall he delivered up in maOh^flfcrcv 
said, within fourteen days after the arrival of or 

vessel, or of the persons who had the command thereof in any 

port 



pert of Great Pnvain , Guernsey , Jersey, Man, or any of Hid 
Majesty's wid colonies, plantations, islands, or territories: 
Provided always, that if it shall happen that at the unit' of 
registry of any ship or vessel the some shall be at any other 
port than ihc port to which she belongs, &,o that the muster of 
such ship or vessel cannot attend at the port of reentry to 
join with tin.* owin'* or owners in aich bend as aforesaid, U 
shall be lawful for him to give a separate bond, to the like 
died, n( the port where such ship or vessel may then ho, and 
the eol loot or and comptroller of Midi other pent shall Inaismit 
M»eb ho.al to the collect^! and comptroller of tin poll where 
M>eh diip 01 uvsei is b« bo registered, and , ah bond, ami tlu* 
bond also ?*u'n l-j the owner or <m:nva sh II together be of 
the tamo died ;«p,«t a: t the master and owner or owners, or 
eilhor ul them, as if they had bound theiosi Ivi* jointly and 
U'vorally in one I mod. 

XXII. And he it further enacted, That when and so often us 
the master *n other person liming m- taking the charge or com- 
mand of any ship or \<sael ti g»sk red in maimer hereinbefore 
directed shall ho changed, tin tn«Mcr or owner of such ship or 
vej'H'J shall deliver to the ptUon or per-onp hereinbefore 
uuthorUcd to make such leghtry and grant such certificates of 
tegisfgy at the port where such dumgc chall hike place, the 
cortiiieau of registry belonging to such ship or \ easel, who shall 
tluivupu/1 indorse u nd subscribe u memorandum of^mh change, 
and shall forthwith gne notice of the same to the proper officer 
of tlu jmrt or place where such ship or u^el wu< hist tegistered 
pursuant to this Act, who shall hki v Ino mate a memovmdum of 
the same m the booh of ivcistoib. vhieh„ is hereby direJpd and 
required to be kept, and shall forthwith pm* notice thereof to the 
coin mi winners of Ills Majesty V custom* : lVtnkied always, that 
before the name of such new master shall be indorsed on the 
certificate of registry, he siiail he required to give and dial l give 
a bond, in the like penalties, end under llie same conditions us 
are contained in the bond hireinhclbre required tu be ghcii at 
the time of registry of any ship or vessel *. 

XXIII. And bo it further enacted. That if any person whatever 
shall, at any time have possession of and wilin') y detain any cer- 
tificate of registry, granted under this or any oliin Act, which 
might to he delivered up to he cancelled according to any of the 
conditions of the bond he icmbelbre required to be given upon 
the registry of any ship or vessel, such pe^ue is hereby required 
und enjoined to deliver up such certificate of registry, in manner 

directed 

* Vy Gth Geo. 4. c. 105. $ 125. the officers of the custom# ma\ rclu*M t > 
pmmt n\\y j*nwn to ucr as master, whose name shall nwl have been inserted 
J» w indorsed upon the cMifkme of icghtry as matte** 
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directed by the conditions of such bond, in the respective cases 
and under the respective penalties therein provided. 

XXIV. And be it ttpturr enacted, That it shall hot be lawful 
for any owner or owners of any ship or vessel to give any name 
to such ship or vessel, o tiler than that by which she was first 
registered, in pursuance of tins or any other Act ; and that the 
owner or owners of all and every ship or vessel which shall be so 
registered shall, before sudi ship or vessel, after such registry, 
shall begin to take in any cargo, paint or cause to be painted, m 
white or yellow letters, ofiu length not less than four inches, upon 
a black ground, on some conspicuous part of the stern, the uuiuc 
by which such ship or vessel shall have been registered pursuant 
to this Act, and the port to which she belongs, in a dint met and 
legible manner, and shall so keep and preserve the same ; ami 
that if such owner or owners, or master or other person having or 
taking the charge or command of such ship or vessel, shall permit 
such ship or vessel to begin to take in any cargo before the name 
of Mich ship or vessel has been so painted as aforesaid, or dud I 
wilfully alter, erase, obliterate, or m anywise hide or conceal, or 
cause, or procure, or permit "the same to be done (unless in the 
case of square-rigged vessels in time of war!, or shall in eny 
written printed paper, or other document, describe such ship 
or vessel by any name other than that by winch she wa; h*«,t 
registered pursuant to this Art, or shall vcrlmby deni n!>.\ or 
cause, or procure, or permit such ship or vessel to be described, 
by any other name, to any officer or officers of lb* Majesty’s 
revenue in the due execution of his or their duty, tlu n and m 
every such case such owner or owners, or masUr, or other person 
having or taking the charge or command of such ship or vo*ul, 
shall forfeit the sum of one hundred pounds, 

XXV* And be it further enacted. That all niid every person 
and persons, who shall apply for a certificate of the registry of 
any ship or vessel, shall and the} are heieby required to }»•?- 
duee, to the person or person* authori/td to grunt such certifi- 
cate* a true and full account, under the hand of the builder of 
such ship or vessel, of the proper denomination, and of the time 
when and the place where such ship or vessel was built, and also 
an exact account of the tonnage of such ship or vcksel, together 
with the name of the first purchaser or purchasers thereof!, (which 
account such builder is hereby directed and required to give 
under hi* hand, on the same being demanded by such person or 
persons so applying for a certificate as aforesaid), and shall also 
make oath before die person or persons hereinbefore authorized 
to gram <uch certificate, (which oath he or they is or are hereby 
authorized to administer), that the ship or vessel for which such 
certificate is required is tlu* same with that which is so described 
by the builder as aforesaid. 
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XXVI, Ami be it furrier enacted, That if the certificate of 
regain of any ship or vessel jdtall be lost or mislaid, so that the* 
same cannot, be found or obtained Ibr die use of such ship or 
vessel when needful, and proof thereof shall be made to the 
satisfaction of the commissioners of His Majesty’s customs, such 
eomm^sionors shall and may permit such ship or vessel to be 
registered dc him> and a certificate thereof to be granted: Pro- 
vided always, that if such ship or vessel bo absent and far 
distant irom the port to which she belongs, or by reason of the 
absence of the owner or owners, or of any other impediment, 
registry of the same cannot then be made m sufficient time, such 
commissioner* shall at id may gfaot a licence for the present use 
of Mich ship or vessel, which licence shall, for the time and to the 
extent specified therein and no longer, be of the same force and 
virtue as a certificate of registry granted under this Act ; Pro- 
vided always, that before such registry <ic now be made, the 
owner or owners ami master shall give bond to the commissioners 
aforesaid, in such sum as to them shall seem fit, with a condition 
that if the certificate of registry shall at any time fttWw arris be 
found, tin same shall be forthwith delivered to the proper officers 
of His Majesty h customs to be cancelled, and that no illegal 
rise ha.*, been or 4mM be made thereof with his or their privily or 
knrwlcdgt ; and further, that, before uuy such licence shall be 
granted as aforesaid, the master of such ship or vessel shall also 
make oulb that the same has hmi registered as n British ship, 
naming the. port where and the time when such registry was 
made, ami all the particulars contained in the certificate thereof, 
to the best of lis knowledge and belief, and shall also give «mch 
bond, and with the wtrne condition as is before mentioned ; Pro- 
vided also, that before any such licence shall be granted, such 
ship oi H'.*»sd shall be summed in like manner as if a registry dr 
novo were about to be made thereof; and the certificate of such 
survey shall be preserved by the collector ami comptroller of the 
port to which such ship or vessel shall belong; and in virtue 
thereof it shall be lawful for the said commissioners, and they 
are hereby required to permit such ship or vessel to be registered 
at ter her departure, whenever the owner or owners shall per- 
sonally attend to take and subscrilki the oath required by tills 
Act before registry be made, and shall also comply with ail other 
requisites of this Act, except so far as relates to the bond to be 
given by the master of sm L ship or vessel ; which certificate of 
registry the said commissioners tihali and .may tr:m$mit to the col- 
lector and comptroller of any other port, to be by them given to 
the master of such ship or vessel, upon his giving such bond, and 
delivering up the licence which had been granted for the tiien 
present use of such ship or vessel. 

XXVII. And whereas it is not proper that any person tinder 
any pretence whatever should detain the certificate of registry of 
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any &hip or vessel, or holt! the same for any purpose other than 
the lawful ami navigation of the ship or \esMel for which it 
was granted ; he it thwefore evicted, That in case llio master of 
any ship or vessel, or any other person who si ‘all have received 
or obtained by any means, or for an) purpose whatever the certi- 
ficate of the registry thereof (whether such master or other person 
‘hall b< ' a pirt owner or nor), vJuilJ wihuily detain and refuse to 
deliver up the same t*> the ptnpu idioms of HU iVlajoKtv'n cus- 
tom* (hr the of *'ij; h diip or v^ssil, as ueiie mu shall 

ret juke, it may amt shall bchtwiid to iei a’«v o-'ne i crooners 
of fjoh -If p oj vts-'h Me* cx< tiH a,v c) /\ .if which shall 
Ik detailed ami r*’r> ^ -<t U> Is* dbbvi ' \\ up .obi(\s.ks, Jo mJ.t* 
comp! >m1 on ■ < !> ,*m j* » , tPr imiHh' oi tev * t / p o;* v*s!>l *a 
ol in *r perso >, who J’ ui oe* M: nmt »eh' e .** dv’to** Oo the 

wiiu?» <>i aich detaino;* ,e ivr t !o \:*>\ pi-an c of *ne p. tl ce 
residing near to the place vihne smh detainer nmi i uu.il dud) 
he. in thm! /jtiimn or h'tfah /, or to any number of the mi- 
jirenn* e^>int of justue many yam ice of the peace u tin Islamic 
ol ./f7.\w, ifit'su sty *»r Mn ',oi in any colons, plautnumi. island, 
oi territory to th< M.tj-e.f; Indorsing, in ?/k,«, or Irnr- 

Mh or N'li’tr, (iihd’i U. or /h'ryA'v-/. *h.n' :,nl* «i< { m ez 
•ml refusal shall be 'n r.y of {lie plan- i.nl numioie d ; ami on 
such complaint flic *»aid justice or oiVr mag. -M am ?h.o! ,-ud 
hereby required by winrcnr under hh hand and ^\r to i mv *m h 
toastor or other puv>on to be brought nctoa mm o» !v * k.nnim'd 
touching such detainer imd roluvl , and if it stodl „j jmm to tie* 
said justice or other magihtrato, on rxm.mMtom of Mu mart, i or 
other person, or otherwise, that the Slid cmihciite of r»m-iiv k 
not io^ or mislaid, but is wilfully dnuiimd by die m d n •...{cr or 
other person, such master nr oilier per* mi shall he tlieivc! "in- 
victcd. and shall forfeit and pay llu* sum o) one cumin d pounds 
and on fa i hire of payment thereof he shall lie e 'mnnded to the 
common gaol, 1 huv to roniahi withi.ul bull or in.iinp nze for 
such time u< the sai<l justice or other mugi^riuv • »*a!i :n les 
discretion deem proper, not being less jhao Huec nnmtlt.* 
nor more than twelve months; ami the s at yivticc or other 
mugistrate .shall ami be is hereby required 4 o certify tla :iforc- 
said detami.r, rditsui. and convict -on, to rhe pet sou ov jier- 
sons tviio grmtod «'tch ccrtilicau: of registry for :>ueh hbip m 
vessel, who shall, on the terms ami conditions of luw being 
complied with, make registry of such ship or vessel tic ’n,vo, 
ami grant a certificate thereof conformably to law, notifying 
on tlie back of such eeiliiicaie the pound upon which the 
ship or vessel was so registered dr novo; and if such master or 
other person who shall have detained and refused to deliver up 
fuich certificate <vf registry' as rduresaiiL or shall he verily believed 
to have detained the tame, dvdl Imre absconded, so that the said 
warrant of tV jusih-e or otlit'r Matx! cumot be executed 

upon 
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Upon Mm, and proof thereof shall ho made to the satisfaction of rcftisiwd 
fhuTommir.siOiM'rs of His Majesty’s customs, it shall he lawful n ’mr^ 
fhr the saul commissioners to permit such ship or vessel to he 
registered Je ?ivvo } or otherwise, in their discretion,' to grant a 1 
licence for the preterit, use of such slup or vessel, in like manner 1 
u» is hereinbefore provided in the esse wherein the certificate of 
registry is lost or mislaid. 

XX Vllf, And he it further enacted, That if any ship or vessel* Ship altn- 
afitr she rhdi hu-c been registered pursuant to the directions of «<)»<» cm> 
this Ac?, .MiiiH in :m\ manner whatever he altered, so us not to tftl ” lutl J irter 
eor.'t .qmmi \r:!t ad the particulars contained m the certificate of V^tereddft 
her rtyj'Urv* in such case nidi slap or vessel shall he registered do f UJV0 . 
nova, iu muriii'T hereinbcfbie required, as soon :*s phe returns jto 
the port to which sk heioi^M. or to Any. other jiort which ahull 
he m the sumo port ei the united Kingdom, or in the s;une co- 
lony, pleura*. i» an iJand m u ;rk>ry, as the swti port s-hctll be in,* 
om failure vluK‘o f such >hip \e«sd shull, to ull intents and 
p’lrpoyt,., he ruiir 'der* ;1 *i*3tl dev mod and taken to he a ship or 
■■esse) r.u ffdy r, prti red* 

XX! ' . And he i! mrtltet (micMl 'Dial, tho owner or owners y>M(V 
of ;JI '.ueh >hq>s and vi hv* Is l* skni he htkgu by any of ills condemned 
’u,iki , h Miip, in u-^ch’ off. a\ *>r by any private or other ship mpnae, or 
ot uvieh and t, wle.-mV a* lawful prize *n any court ofaebni- 
rak , or er‘ .u*h rhip' 8 01 'esseis at- shall ho condemned in any 
ooupi't ) u court a". io*feu*‘d for hrc.ieh i*f the laws ibr the pre* .Sore trade, 
wnno.i re i v simo t;.:;)e, shad, up»m registering such ship or certified 
v." '■<, *V tore In '*r tf . y skill obiak w.eh cenirieate us aforesaid, *'* 
p.Nhi'ire tk i olhsitor and eompnt/:or of Hip iVukVy $ cus- ^ b, ‘ 
i.jnih, ,f ^I'iunate "f the umcfemmUiOn of such nkp or vessel, 
ucider tie. h.;\d nod seal of the judge of tin? court in which such 
-hip or v * df ii ! have bent condemned {which certificate such 
judge e. ht trhy ttUiurawi rmd required to grant), and also a true 4 

ami t wrauoifiit ». u rain;; of all Uirt pai tieujurs contained in the 
cntifiiitc heicmkfoie v>rth, to be made and subscribed by 
one or motr skilful person or person-;, to bo Appointed by the 
conn then and then*, to survey such shin or vessel* and tholl also 
roiike oath before the ( oiieetor -md eornptrolkr, that sueh sliip ox 
vesiwl is the asset which is nrutioued in tl\e certificate of 
the judge aforesaid. 

XXX. Provided always, and he it further enacted, That no rw \r<- 
ship or vessel which sha'-I he taken and emdenmed as priite or ^ to 
forfeiture as athresikl, shall be registered in <hf islands of Vvnnir l< X r ‘ s ' 
tey, Jersey or t ha hk of Man , aithoagh belonging to Ilis (^^L 
Majesty^ subjects residing in those islands, or in some one or j cr ! 0 ‘ & 
other of tltcm; but the same shall be regisicred either at timth* * 

amplon, Weymouth? Exiier? Plymouth, Falmouth,. Lherpool, or VVh( ’ r?1 1;> 
Whitehaven, by the collector and comptroller At mih ports re* ^ vr £ Mft - 
apectivcly, who arc hereby authorized and required to register 
L i such 
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such ship or vessel, and to grant a certificate thereof 1 in the 
form and under the regulations and restrictions in this Act 
contained. * 

XXXI. And be it farther enacted, That wbch and «o often a« 
the properly in any ship or vessel, or any*' part thereof* belonging: 
to any of His Majesty^ subjects, shall after ’ registry thereof be 
sold to any other or others of ILis Majesty’s subjects, the same 
shall be transferred by bill of sale, or other instrument in 
writing, containing a recital of the certificate of registry of 
such ship or vessel* or the principal contents thereof, otherwise 
such transfer shall mu be valid or effectual for any purpose 
whatever, either in law or in &uuty : Provided always, that no 
bill of sale shall be deemed voul by mumn of any error in such 
recital, or by the recital of any former certificate of registry instead 
of the casting certificate, provided the identity ol the ship or 
vessel therein intended be effectually proved thereby* 

XXX 11. And be it furtlier enacted, That the property in 
every ship or vessel; of which there are more than one ownct, 
shall be taken and considered to be divided in sixty-four pai ts 
or shores, and the proportion held by each owner shall be de- 
scribed in the registry as being a certain number of sixty-fourth 
parts or shares ; and tiiut no person shall be entitled to be 
registered as an owner of any ship or vessel in respect of any 
proportion of such ship or vessel, which shall not be an integral 
sixty-fourth part or share of the same; and upon the first registry 
of any ship or vessel, the owner or owners n ho hi) all take and 
subscribe the oath required by thin Act. before registry he made, 
shall also declare upon oath the number of such’ parts ov shares 
then held by each owner, and the same shah be so registered 
accordingly : Provided always, that if it shall at • any time 
happen that the property of any owner or owners in any ship 
or vessel cannot be reduced, by division, into any number ol' 
integral sixty- fourth parts or shan% it shall and may be lawful 
for the owner or owners of such fractional parts as shall be ou r 
mul above such number of integral sixty-fourth parts or shares 
into which such properly in any ship or vessel can be reduced 
by division, to transfer the mno one to another, or jointly, to 
tony now owner, by memorandum upon their respective bibs 
of sale, or by fresh bill of sale,' wit hour such transfer being 
liable ‘to any stamp duty : Provided also, that the right of such 
owner or owners to such fractional parts shall not be affected by 
reason of the same not having been registered ; Provided also, 
that ft shall be lawful for any number of such owners, named 
and described in such registry, being partners in any’ house, or 
co-partne&hip actually currying on trade in any part of' His 
Majesty** dominions to !u>3d any ship or vessel, or any share ov 
shaves of any ship or vessel, * n the name of such house or co* 
partuOtbbip, as joint owners thereof, without distinguishing the 
’ proportionate 
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proportionate interest of, each of such owners, and that such 
ship or ve ssel, or the share or .shares thereof so held in copart- 
nership, shall be deemed and taken to be partnership, property 
to nil intents and purposes, and shall be governed by the same 
rules, botliia law >nnd equit}', as relate to .and govern all other 
. partnership projjeriy ■ in my other goods,. . chattels and edicts 
whatsoever. / ; 

XXXIII. And be it further enacted, That no greater number 
than thirty-two persons shall be entitled to be legal owners at 
one and tlie same time of any ship or vessel, as tenants in com- 
mon, or to be registered as such ; Provided always, that nothing 
herein contained shall aftbctMhc equitable title of minors, 
heirs, legatees, creditors nr others, .exceeding that number, duly 
represented by or holding from any of the persons within the 
said number, registered a$ legal owners of any share or shares 
of such ship or , vessel : Provided also, that if.it shall be proved 
to the satisfaction of the commissioners of His Majesty’s cus- 
toms. that any number of persons have associated themselves as 
a joint stf>ck company, for the purpose of owning any ship or 
vessel-, or any number of sinps or vessels, as the joint property 
of such company, and that such company have duly elected or 
appointed any number, not less. than three of die members of 
tlie same, l.o be trustees of the property iu such ship or vessel, 
or ships or vessels ho owned by such company, it shall 
he lawful for such trustees, or any three of them, with the per- 
mission of such commissioners, to take the oath required by this 
Art, before registry be made, except that instead of stating 
therein the names and descriptions of the other owners, they 
shall state the name and description of the , company to winch 
such whip or vessel, or ships , or vessels, shall in such manner 
belong. . , 

XXXIV. And be it further enacted, That whenever any >>bip 
or vessel which had been registered before the said thirty-first 
day of December one thousand eight hundred and twenty -three, 
and shall not have been registered de now since that day, and 
before the commencement of, this Act sliall be registered d<? 
novo, die number of such shares held by each owner shall be 
registered as far as the same be practicable, and to that intent 
the owner or owners who shall take and subscribe the oath re- 
quired by this Act before, registry be made, shall produce the 
bills of sale or other title* of themselves and of tlie other owners, 
in order tluit the number of such shares kid by each of them muv 
-be ascertained and registered accordingly ; and, if she registry of 
such ship or vessel then iu force shall be. the fim registry, and 
the shares of any of the owner* shall rjtungin the, same as they 
wen; at the tijfue of m&x registry,, and thc^wifir or Wners, or 
any one of them, who shall attend to tdce j anil subscribe the 
oath required by this Act before re&isftyjfo ufode, shall be* the 
. ' etc '* ' Mine 
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same as was or wore the owner or owners, or one of then), who 
took ami subscribed such oath before such iirst registry was 
made, such original owner or owners instead of producing the 
bills of sale, chilli declare upon bath, to the best of his or their 
knowledge and belief, the number of such shares held by him 
or them, or by any other original owner or owners, whose pro- 
portionate property in such ship or vessel shall have remained un- 
changed : Provided always, that, if at the time of such registry 
Je ti()vo such ow ner or owners shall make oath that he and they, 
and each of them, are unable to produce the bill or, hills of 
sale, or to give any certain account or proof of the share or 
shares of the other previous owners, or some or anyone of them, 
it shall be lawful for the collector and comptroller to rCgiuter 
such ship or vessel w ithout requiring the share or shares of such 
owner or owner j to he declared and specified. 

XXXV. Provided also, and be it further enacted. That from 
and after the commencement of this Act, or from and aftei the 
the first arrival and entry of any ship or vessel, alter such com- 
mencement, at the port to which she belongs, or at any othir 
port which shall be in the same part of the united kingdom, or 
m the same colony, plantation, island, or territory t\$ the ttdd 
port shall be in, no c or tie cate of registry shall he in force, 
CM opt such us shall be granted under the authority of this Art. 
or which shall have been granted under the authority of an Act 
passed in the fourth year of the reign of flis present Majesty, 
intituled, An Act for the neutering of fmeh, and in which 
the share or shares hereinbefore described, held by each owner 
shall be set forth, unless it shall be certified thereon by the col- 
lector and comptroller of the port to which such ship or v essel 
belong, that farther time has been granted by the commissioners 
of His Majesty’s customs for ascertaining and registering the 
number or numbers of such shares at cannot then be ascer- 
tained., 

XXXVI, And be it further enacted, That upon the first 
registry in compliance with this Act, of any ship or vessel 
which had been before registered, no stamp duty shall be 
charged upon the bond therein required to be given; and if 
the certificate of such former registry then delivered up to be 
cancelled, shall have a Mediterranean pass attached thereto, no 
stamp duty shall he charged on account of the new Mediter- 
ranean pass which shad be obtained in lieu of the one so 
delivered up and cancelled. 

XXXVll. And be it further enacted, That no bill of sale or 
other instrument in . writing, shall be valid and effectual to pas* 
properly in my ship or vessel, or in any share thereof, or fdi any 
other purpose, until such hill of sale or other instrument in 
writing,, shall have hem produced to the collector and comp- 
troller of the port at which such ship or vessel h registered) or 
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to the collector and comptroller of any other port at which him if, m the b.* t k 
about to be registered de imo^ as the case may be, nor until such 4,1 »‘^»irv 
collector and comptroller respect ivciy shall luivc entered in rhe 
hook of registry, or in the book of intended registry* of such r f"‘] rtH 
ship or vessel? as the case may he. (and which they are respec- 
tively hereby required to do upon the production of die bill of 
sale, or other instrument* for that purpose) the name, residence 
and description of the vendor or mortgagor, or of each vendor or 
mortgagor, it* more than one? the number of shares transferred, 
the name, residence and description of the purchaser or mort- 
gagee, or of each purchaser or mortgagee, if more than one,' ami 
the date of the bill of sale, , or* other instrument, and of the 
production of* it ; and further, if such ship or vessel is not about 
to be registered de novo . the collector and comptroller of the 
port where such ship is registered shall and they juv her thy 
required to indorse the aforesaid particulars of mull bill of sale, or . 
other instrument, cm the certificate of registry of the said ship or 
vessel, when the same shall be produced to them for rhdf purpose, 
in mannoi and to the effect following ; videlicet, 

4 Custom House [port and date; name, residt ncr uhd description f„ !luo f in . 
* of vendor or mortgagor"] has t) ansforred by j bill of Mile 
‘ or other instrument j dated [date; number of shares] to 
4 residence and dnr'ipiion of purchaser or wort* 

‘ k a s ee - J 

■ A. n. C'olk-cfor. 

* C. I>. Comptroller.’ 

And forthwith to give notice thereof to the commissioners of Notice to 
customs; and iu c.ue tbo eolldrtor and comptroller shall be cynimni* 
desired m) to do, and th£ bill of sale or other imtitmam*, shall 
be produced to than for that purpose, then fhfcsaid collector mid 
eomptiollcr are hereby required to certify, by indorsement, upon 
the said bill of sale or other instrument, that the particulars In lore- 
mentioned have been so entered m the book of registry, and 
indorsed upon the certificate of registry as aforesaid. 

XXX VIII. And be it further enacted, That when and so soon 0 (* 
ns the particulars of any bill of sale or other instrument, by IhIIuIviIp 
which any ship or vessel, or any share* or shares thereof shall be n> be vuinj, 
transferred, si iull have been so entered in the book of ftyintry aft 
aforesaid, the said bill ot sale or other instrument, shall be valid 
and effectual to pass the properly thereby intended to be trans- 
ferred, as against all and every jx'rson and persons whatsoever, 
and to all interns and purpose*, except as against such subsequent 

purcnusci s, 

* By Tt!i>Gr^4. c 48. i. G6. ii i> enacted, *• Ybrt rrvry ir\ the Wk 
of intruded fi-ybU), duB nui W nuuin v«tU ull tbo wtjnjsw'std la w fc'ir tlo* 
u nnmrdiat** tfftwtry ul ibe fchip «>r u‘vjei in such t>u*>k U.*vj> conuliet! 

4k wjtlj ; nor shrill snob eturv be vuhti or rertifb'il r*n. tliv bill of »*lf! until Use 
“ legwiy dewivof tbe #bip rwcl itbajl Wcfci duly made, am) the 
•' certiCeAte tlier^f grMilfd." 
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purchasers and mortgagees who shall first procure the indorse* 
moot, to be made upon the certificate of registry of such ship or 
vessel in manner hereinafter mentioned. 

XXXIX. And be it further enacted, That when and after the 
particulars of any bill of Sale, or other instrument by whfohanV 
ship or vessel, or any share or shares thereof rfiall be transferred, 
shall have been so entered in the book of registry as aforesaid, the 
collector and comptroller shall not enter m the book of registry 
the particulars of any other bill of sale, or instrument purport trig 
to be a transfer by the same vendor or mortgagor, or vendors or 
mortgagors, of the same ship or vessel, share or shares thereof, 
to any other person or persons? unless thirty days shall elapse 
from the day on which the particulars of the formefc bill of sale, 
or other Instrument,* were entered hi the book of registry; or in 
case the ship or vessel was absent from the port to which she 
belonged, at the time when ’the particulars of such former bill of 
sale or other instrument, were entered in the book of registry, 
then unless thirty days shall Iiavc elapsed from the day on which 
the ship or vessel arrived at the port to which the same belonged; 
and in case the particulars of two or more such hills of sale, or 
other instruments as aforesaid, shall at any time have been en- 
tered in the booh of registry of the said ship or vessel, the coih-ctoi 
and comptroller sJialf not enter in the* bool, of registry the 
particulars of any other bill of sale or other instrument as afore- 
said, unless thirty days shall in like manner have elapsed from the 
day on which the particulars of 'the last of such bills of sale or 
other instrument were entered in the books of registry, or from 
the duv on which the ship or vessel arrived at the port to which 
she belonged, in case of her absence iis aforesaid ; and in every 
case vdusre thorcqshfdl at any time happen to be two or more 
transfers by the same owner or ow am of the same properly in 
any slap dr vessel 1 entered in the book of registry as aforesaid, the 
collector and comptroller are hereby required to indorse upon the 
Certificate of registry of such ship Or vessel, the particulars of 
that bill of sale or other instrumcni under which the person or 
persons claims ov claim property, who shall produce the certificate 
of registry for that purpose within thirty days next after tlm entry 
of his said bill of sale or other instrument in the book of registry 
as aforesaid, or within thirty days next after the return of the said 
ship or vessel to the port to which she belongs, in case of her 
absence at the time (if such entry as aforesaid ; and in case no 
person or persons shall produce the certificate of registry within 
either of the said spaces of thirty days, then it shall be lawful for 
the collector and comptroller, and they ate hereby required, to 
indorse upon the certificate of registry the particulars of the bill 
of sale or other instrument to such person or persons asshall first 
produce the certificate of registry for that purpose; it being the 
true intent and meaning of this Act that the several purchasers 
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and mortgagee* of such ship or vessel, shave or dimes ihei vcl\ 

*whcu wore than one appeal* to damn the same property, shall 
have priority one over the other, not according to the respective 
times wbe;i the particulars oi^liebili of sale or otjher instrument 
by wpich. such properly was transferred to dicin' were* entered in 
the book of* registry as aforesaid, but according to the time when 
the indorsement is made upon the certificate of registry as afore* 
said ; Provided always, That if the certificate pF registry shall be IWiauiti 
lost or mislaid, or ^lall he detained by any person whatever, <n 
so that the indorsement cannot m due* time be made thereon, . 

and proof thereof shall be made by the purchaser Or mortgagee, m * 1 ** 
or hia known agent, to the satisiaction of the commissioners of 
ilis Majesty! customs, it , si udl be lawful for the said commis- 
bimuTs to grant such further time as to them sMhappour neces- 
sary for the recovery of the certificate of registry, or for the 
registry dr novo of the said hhip or vessel under the provisions of ^ 
this Act, and thereupon 4be collector and comptroller shall moke * 
n memorandum in the hook of registers of the further time hi 
granted, and during such time no other bill of sale shall he 
entered for die transfer of the same stop or vessel, or the same 
share or shares thereof. 

XL. And be it further enacted, That if the certificate of re- bill* triune 
gistvy of siii'Ii ship or vessel shall be produced to the collector and «>#yl*iiro- 
comptroller of mi} port where she may then be, after any suc h * tl ' r 
hill of sale shall have been jecnrrlod at the port to which bhe ^ r1f< 
belong! v together with such hill sale, containing a notification than UiosJ 
of such record, signed by die collector and comptroller of such to w bu*h 
port a» before directed, it shall be lawiul lor the collector and v ^ ci i 
comptroller of such other port, to Indorse on such certificate of 
registry (being required so to do), the tiansfer mentioned in such w 

bdi of sale, and such collector urtd comptroller shall give notice wrtiKwut 
thereof to the collector mid comptrollei of the port to wjoch such oii^ry 
ship or vessel belongs, who shall record the same in like manner 
a# if they bad made such indorsement themsches but inserting 
the name of the pur! at which such indorsement w as made ; Pro- Prevloi^ 
vided always, That the collector and comptroller of such other m>t,cc 10 bc 
port shall first give notice to. the collector and comptroller of the 
port to winch such ship r>r vessel belongs, of such requisition ih< port of . 
made to them, to indorse the certificate of' registry , am.1 1 he col- renturv. 
lector, and comptroller of the port to which Midi slap or vessel 
belongs, shall thereupon & ud information to the collector ami 
comptroller of such other port, whether any and what other bill 
or bills of Side have been recorded in the hook ./the registry ol 
such ship or vessel; and the collector and comptroller of such 
other port, -having such information, shall, proceed in manner 
directed by this Act in all respects to the indorsing of the certi- 
ficate of registry, as they would do if such port were the port to 
which such vessel belonged. 


a 4 
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XU. And he it further enacted; 'ITmt If it shall become ucn£~ 
sary to register any slop or vessel de navo> and any share or 
shares of such ship or vessel shall have been sold since she was 
, last registered; and the transfer of such share, or shares shall not 
have been recorded and indorsed in manner hemiibefore directed, 
the hill of sale thereof shall be produced to the collector and 
comptroller of His JVIajesty’s customs, who arc to make registry 
of such ship or vessel, otherwise such sale shall not be noticed in 
Mich registry tk novo, except as hereinafter excepted : Provided 
always, That upon the future production of such bill of sale, and 
of the existing certificate of registry, such transfer shall and may 
be recorded aul indorsed, as m.*l] after such registry cL> novo us 
before. 

XLIT. And he it further emitted, That if upon any change of 
property in any ship or vessel, the owner or owners shall de-ire 
to have the same registered dc novo* although not required by 
this Act, and the owner or proper number of owners shall attend 
at the custom house at the port to which such ship or vessel 
belongs for that purpose, it skill be lawful lor the colled or and 
comptroller of His Majesty's customs at such poll, to make 
registry de no.v of such ship or vessel at the same port, ar-d t<, 
grant a certificate 1 hereof, the several loquwlUs Ikm» inlufon in 
tins’ Act momionesd and directed being first duly observed and 
complied with. 

XIJII. And whereas great inconvenience hath arisen from the 
registering officers being served with subpoena?, requiring them to 
bring with them and produt e, bn trials in courts of law rehifivo 
to the ownery oi' vessels, or otherwise* the o-ilhs or siHlduviis in- 
quired to be taken by the owners thereof prior to the registering 
thereof, and the hooks of registry, or copies or extracts then 
from: And whereas it would und much to tin* dhpnk'h of 
business if the attendance of such registering officers with the 
same upon such trials were dispensed with ; be it therefore 
enacted, That the collector and comptroller of His Majesty’s 
customs at any port or place, and the person or [persons net mg 
for them respectively, shall, upon every reasonable request by 
any person or persons whomsoever produce, and ’exhibit for his, 
her or their inspection and examination, any oath or affidavit 
taken or fcworn by any such owners or owners, proprietor or 
proprietors, and also any register or entry in any book or books 
of registry required by this Act to he made or kept relative to 
any ship or vessel, arid shall, upon every reasonable request* by 
any person m persons whomever, permit him, her or them, to 
take a copy or copies, or an extract or extracts thereof re- 
fi}x*erively;‘and that the copy or copies of any such oath or 
affidavit, Yegister or entry, shall, upon being proved to be a true 
copy or copies thereof' respectively, be allowed and received as 
evidence upon every trial at law, without the production of the 

original 
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wigiual or original** and without the testimony or attendance 
of any collector or comptroller, or other person or person* 
acting tor. them respectively, in all cases as ftlly and to all 
intents and purposes as such drigmal or originals, if produce^ 
by any collector or collectors, comptroller or comptrollers, or 
other person or persons acting for them* could or might legally 
be admitted or received in evidence. * 

XLIV. And be it farther enacted, That if any ship or ves- 
sel, or i he share or shares of any owner thereof who maybe 
oat of the kingdom, siudl be sold in his absence by his known 
agent or correspondent, under his directions cither expressed 
or implied, and acting lor Ids interest in that behalf, and such 
agent or corespondent;- who shall have executed a bill of sale Jo 
the purchaser of the whole at' such ship or vessel, or of any 
share or shares then of* shall not have received illegal pan tr 
to execute the same, it shall he lawful fur the commissioners of. 
His Majesty's custom#* uppu application made to them, and 
proof to their satisfaction of the fair dealings of the parties, to 
permit such transfer to be regihteivd, if registry dc novo be 
nmv-ary, or to be recorded ami indorsed, as the cast: nmy 
be, in manner directed by this Act, as if such legal power had 
bum produced ; and if it bhall happen that any bill of sale can- 
not be produced, or if, by reason of distance of tune, or the 
absence or death of partita concerned, it cannot be proved that 
a bill of sale for any share or shares in any ship or vessel had 
been executed, and registry tie novo of such ship or vessel shall 
have I: coine necessary, it shall be lawful for the coinmibsim try 
of Hi* Majesty's customs, upon proof to their satisfaction of 
the iliir dealing of the parties, to permit such ship or vessel to 
be rtgistered dc now, in like manner as if a bill of sale fur the 
transfer of *uch nhwe or shares had been product d : Provided 
always, that in any of the cases herein mentioned* good and 
sufficient security shall be given to produce a legal power <«r 
bill of sale within a reasonable time, or to abide the future 
claims of the absent owner, his heirs and saecmois, as the 
case may be; and at the future request of the party whose 
property has been so transferred, without the production of a 
bill of sale from him or from his lawful attorney, such bond shall 
be available for the protection of his interest, iu addition to 
any powers or rights which he may have in law or equity against 
the ship or vessel, or aguh»s.t ' the parties concerned, until he 
shall have received full indemnity for any lor>s or injury sustained 
by him, 

XJLV. And be it further enacted, That when any transfer of 
any sjbp or vessel, or of any share or share* thereof, shall be 
made only as a security for the payment of a debt or debts, 
cither by wav of mortgage, or of assignment to a trustee* 
or trustees tor the purpose of selling the same for the 

payment 
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payment of any tick or debts, then and in every such ea$£ the 
collector and comptroller of the port whore the fillip or vessel 
is registered dhall m the entry in the book of registry, and also 
in the indorsement on the certificate of registry* in manner 
hereinbefore* directed, state and express that such transfer, was 
made only as a security fbr th£ payment of a debt or debts, or 
by way of mortgage, or to. that effect ; and the person dr per- 
sons to whom such transfer shall be made, or, any otte person 
or persons claiming under him or them as a mortgagee or 
mortgagees, or a trusts or trustees only, shall not by reason 
thereof be deemed to bt the owner or owners of such sliip or 
vessel, share or shares thereof or shall the person or persons 
making such transfer be deemed by reason thereof to have 
ceased to be an owner or owners of such ship or vessel, any 
more than if uu such transfer had been -made, except so far as 
may bo necessary fur the purpose of rendering the sliip or 
vessel, share or shares so transferred , %vai 1 able by sale or other- 
wise fbr the payment of the debt or debts for securing the pay- 
ment of which sin'll transfer shall ktve been made. 

XLV(. And be it further enacted, That when cny transfer of 
any ship or vessel. m* of any share or shares thereof, shall 
have been made as a security for the payment of any debt or 
debts, either by way of mortgage or of assignment as aforesaid, 
and s\w h transfer shall have been duly regihick*d according to 
the provisions of this Act, the right or interest of the mortgagee 
or other assignee as aSbrcsnid shall not be in anv manner affected 
by any act or acts of bankruptcy committed by such mortgagor 
or assignor, mortgagors or assignors, after the time when such 
mortgage or assignment shall have been so registered us uibre- 
said. notwithstanding such mortgagor or assignor, mortgagors 
or assignors, at the time hr or they wiall so become bankrupt 
us aforesaid, shall have in, his or th^ir possession, order and dis- 
position, and shall be the reputed owner or owners of the said 
ship or vessel, or the share or shares thereof, so by bun or 
them mortgaged or assigned as aforesaid, but that such mort- 
gage or assignment film 1 ! take place of and be preferred to any 
right, claim or interest which may belong to tk assignee or 
awignet* *>f Midi buitept Or bankrupts in such ship or yesstfe 
share or shares thereof; any law or statute to the contrary thereof 
notwithstanding. ' 

1 XLVIL A i id bo it also further enacted, Thai the commissioners 
of His Majesty customs in Scotland and Ireland respectively 
shall transmit, ht the end of, every monfh in each year, to the 
commissioners of His Majesty’s customs in England, true and 
exact copies of all such certificates as shall be granted by them, * 
or by any officer dr officers within the limits of their commis* 
si on. in pursuance of this Act* 
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XLV1IL And be it furtlier enacted, *That it shall and may be Governor* 
lawful for any governor, lieutenant governor, or commander in 
chief of any of life Majesty’s colonies, plantations, islands, 4>fterri- 
tones, and they are hereby respectively authortzed^and required, ~ m 

if any -suit, information, libel, or other prosecution or proobeding *«Us to be 
of any nature or kind whatever shall have been commenced, or ed. 
shall hereafter, lie commenced in any court whatever in any of 
the said colonies, plantations, islands, or territories respectively, 
touching the force and effect of any register granted to any sliip 
or vessel, upon a representation made to any such governor, 
lieutenant governor, or commander in chief, to -cutise all pro- 
ceedings thereon to be stayed, ihhe shall sec just cause so to do, 
until' I life Majesty’s pleasure shall be known and certified to him 
by His Majesty /by and with the advice of His Majesty’s privy 
council ; and such governor, lieutenant governor, or commander 
in chief, is hereby required to transmit to one of His Majesty’s;’ 
principal secretaries Of stafe. to belaid before His Majesty* in 
council, an authenticated copy of the proceedings in every such 
case, together with his reasons for causing the some to be stayed, 
and such documents (properly verified} as ho may judge neces- • 
sary for the information of His Majesty. 

XLIX. And be it further enacted, That if any person or Punching 
persons shall falsely make oath to any of the matters herein- jw<ow 
before required to be so verified, such person or persons shall n»km$ 
suffer the like pains and penalties as are incurred by persons 
committing wilful and corrupt perjury ; and that if any person or of fcfcjiy. 
persons shall counterfeit, erase, alter, or falsify any certificate or m« any to, 
other instrument in writing, required or directed to be obtained, eura*ut, 
granted, or produced by this Act, or shall knowingly or wilfully 
make use of any certificate or other instrument so counterfeited, 
erased, altered, or falsified, or shall wilfully grant such certificate 
or other instrument iti writing, knowing it to be false, such person 
or persons shall for every ,such offence forfeit the sum of five 
hundred pounds. 

L. And be it further enacted, That all the penalties and for- How penul- 
feitures indicted and incurred by this Act shall and may be sued tie* are to 
for, prosecuted, and recovered in such courts, and be disposed of b ® rci^\ tr- 
io such manner, and by such ways, means, and methods, as any c * 
penalties or forfeitures indicted, or winch may be incurred for 
any offences committed against tire laws of customs, may now 
legally be sued for, prosecuted, recovered and disposed of; and and officers, 
that the officer or officers concerned in seism c* or prosecutions *l*«*«* 
under this Act shall be entitled to and receive the same share of 
the produce arising from such seizures, as in the rase of seizures 
for unlawful importation, and to such share of the produce arising 
from any pecuniary fine or penalty for any offence against this 
Act, as any officer or officers is or are now by any law or regu- 
lation entitled to upon prosecutions for pecuniary penalties. 

Act maybe altered, varied, or repealed this session, 4 
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Hr 

- 6 Geo* IV. c. lop. 

AN ACT for the encouragement of British Shipping and 
Navigation* 

YET* HERE AS an Act was passed in the present session of 
^ * Parliament, intituled An Act to repeal (hr several Laws 
' iJt1 ' * elating io ike Customs , in which it is declared, that the laws of 

the customs have become intricate by reason of the great num- 
ber of Acts relating thereto which ha\ c been patted through a 
long series of year*, and that it is therefore highly exp< riicnt for 
the interest of commerce and the ends of justice, am) a No for 
affording convenience and facility tc« all perhou* who may be 
subject to the operation of those laws, oi who may be authorized 
to aci in the Execution lliereof, that all the sLalutes now in 
force relating to the customs should be repealed, ami that the 
purposes for which they have from time to time been made 
should be secured by new enactments, exhibiting more perspi- 
cuously and compendiously the various provisions contained in 
them: And whereas the laws relating to the encouingcment of 
.British navigation will thereby be rqxiulcri, and it is expedient 
to make pro* is ion? in lieu thereof; for the due encouragement 
of British shipping and British seamen, after such repeal shall 
have effect ; be it therefore enacted by the King’s most excel- 
lent Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, h; this parent PailiV 
OmmuMicr- moot assembled, and by the authority of the same, Thar from 
lurutuiAtic. and after the lilih day of January one thousand eight hundred 
and twenty-six, this Act shall come into and be end continue 
in full three and operation, and shall constitute and be the law 
of navigation of the British empire. 

Europe It. And be it further enacted, That the several sorts of goods 
* minwroted hereinafter enumerated, being the produce of Europe ; (that is 
fcoo'U m to say), trusts, timber, boards, salt, pitch, tar, tallow, robin, 

bla>!r*ot hemp, UaXj currants, raisins, tigs, prunes, olive oil, corn or 

sinpl\»{ grain, pot ashes, wine, sugar, vinegar,, brandy and tobacco, 

plauL-i nr shall not be imported into the united kingdom, to be used therein, 

ships oi except in British ships, or in slims of the country of which the 

produce, ^ods are the pi educe, or in sliips of the countryTrom which 
the goods are imported. 

Goods III. And be it further enacted, That goods, the produce of 

of Asia, Asia, Af/ba or America, shah not he imported from Europe 
Anicnc^ * nt0 united kingdom, to be used therein, except * the goods 
may act be hereinafter mentioned; (that is to say), 
imported Goods; the produce oft places in Asia or Africa within the 
ir<>iu Eu- t Straits ©»* Gibraltar, or of the dominions of the emperor of 

Morocco , 
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Morocco, imported from places in Europe within the Straits of 
Gibraltar: 

Goqds, tire produce of places within the limits of the East India 
Company's charter, which (having been imported into Gibraltar 
or Malta in Uriti&b ships), may he imported from Gibraltar 
or Malta: , 

Goods taken by way of reprisal by British ships : r 
Bullion, diamonds, pearls, rubies, emeralds, and other jewels 
or prec ; o«s stones. 

IV. And be it further enacted, That goods, the produce of 
Asia, Africa or America, shall pot be impelled into the united 
kingdom, to # be used therein, in foreign $lrips, unless they he 
the ships of the country in Asia, AJbca or America, of which 
the goods are the produce, and from which they an: imported, 
except the goods hereinafter mentioned ; (that is to su)) v 
Goods, the produce of the dominions of the Grand Soignor, m 

Asia or Africa, which may be imported from his dominions in 
Europe, in ships of his dominions : 

Haw silk and mohair yam, the produce of Asia, which may 
be imported from the dominions of the Grand Seignior in the 
Lee tuft seas, in ships of Ids dominions : 

Bullion. 

V. Provided always, and he it further enacted, That all manu- 
factured goods shall be deemed to be the produce of the country 
of which they are the manufacture. 

VI. And be it further enacted, That no goods dull be im- 
pelled into the united kingdom fiom the islands of Giknwy, 
Jwy, Aft! m net/, Sark or Man, except in British ships. 

VJf. And be it further enacted, That no goods shall he ex- 
ported from the united kingdom to any British possession in 
Asia, Africa or Amcriea, nor to the islands of Guernsey, Jcn></> 
Alder nn/, Sark or Man, except in British ships. 

VIJI. And bo it further enacted. Tbit m» goods skill he 
carried coastwise, from one part of the united kingdom to 
another, except in British ships. 

IX* And be it further enacted, Jhat no goods shall bo car- 
ried from any of the islands of Guernsey, Jersey, Abler nr//, Sark 
or Man, to any other of such islands ; nor from one part of any 
such islands to another part of the same island, except in 
British ships. 

X. And be it further enacted, that no goods shall be carried 
from any British possession in Aua, Africa or America, to, any 
other of such possessions, nor from one part of any such posses- 
sions to another part of the same, .except in British ships. 

XI. And be it further enacted, That no goods shall,. be im- 
ported into any British possession in Asia, Africa or America, 
in any foreign ships, unless they be ships oi’ the country of 
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which the goods arc the produce, and from which the good* ate 

Granted*. '*• *; • ** * ■ » 

No vhip XJT. And be it further enacted, That no ship shall be, ad- 
Brirish, uh- fitted to be a British ship unless duly jregistered^and navigated 
l«wrf*gi8- ns sur h ; and that every British registered ship* (so Jong as the 
mv»pm*d "igistry of such ship shall be in force, or the, certificate of such 

as ml,: registry retained for the use of such ship) shall be navigated 

during the whole of every voyage (whether with a cargo or in 
ballast), ' in every part of the world by a master who is i\ British 
subject, and by & crew, whereof three-fourths at least are British 
seamen -js and if such ship be employed in a coasting voyage 
from 'onepari of the united kingdom to another, yr in a voyage 
between the united kingdom and the' islands of Guernsey, 
Jersey, Alderney, Sark or Man) or from one of the said islands 
to another of them, or from one part of either of them to 
another of the same, or be employed in foiling on the coast s of 
the united kingdom, or of any of toe said islands, then the whole 
of the crew shall he British seamen. 
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XIII. Provided always, and be it further enacted, That all 
British-built boats or vessels under fifteen tons burthen, wholly 
owned and navigated by British subjects, although not registered 
as British ships, shall be admitted to he British vessels, in rli 
navigation in the rivers, and upon the coasts of the united 
kingdom, or of the British possessions abroad, and not pro- 
ceeding over sett, cxcqit within the limits of the respective 
colonial governments within which the managing owners of such 
vessels respectively reside ; and that all British-built boats or 
vessels who 11} owned and navigated by British sublets, not 
exceeding the burthen of thirty tons, and not having a whole 
or a fixed deck, and being employed solely in fishing on the 
bank* and shores of Newfoundland, and of the parts adjacent, 
or on the banks and shores of the provinces of Canada, Nova 
Scotia or Nm Brunswick, adjacent' to the CJillf of V. Lawrence, 
or on the north of Cape Cam, or of die islands within the 
fwumvor in trading ^astwise witliin die said limits, shall be 
admitted to be British boats or vessels, although not registered* 
so long as such boats or vessels shall be solely so employed* 
XIV* Provided also, and be it further enacted, That all 
ships built in the British settlements at Honduras, and owned 


ana navigated as British ships, shall be unfitted to the privileges 
of British registered ship* m all direct trade between tlic united 
1 < - * kingdom 


* }\y 6tb Geo. 4. C. 110 Ships wuhtrwl M Naha, Gifovlutr* or 

l/rtipotund, shall not be eniitlod in th<* privilege' of British ship* in any trad* 
bi'twceif the united Jungdftm, and ahy uf rite colonte^'plantiitiunsfi blanch or 
imitoneh in /mmor, m lib MnjfsijF be longing. * ' 

t But wi 6ib Geo. 4* r, 11 ol a. !?, 
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kingdom and. the said settlements ; provided the master shall 
produce a certificate under the hand of the superintendent, of 
those settlements, that satisfactory proof. has been. made before 
him that such ship (describing the same), was fyiqk in the said 
settlements, and is wholly owned by British subjects ; provided 
also, that the time of the clearance of such ship from the said 
settlements for every voyage shall bo endorsed upon such certi- 
ficate by Midi superintendent , 

XV, And be it further enacted, That no, ship stall be admitted 
to be a ship of any particular euuntiy, unless die be of the built 
of such country * ; or have been made prize of war to such 
country; drj we been forfeited* to such country under any law 
of the same, mode lbr the prevention of the slave trade, aud 
condemned as such prize or forfeiture by a competent court of 
such country ; or be British built (not having been U prize of 
war from British subjects to any other foreign country); nor* 
unless she bp navigated by a master who is a subject of such 
foreign country, and by a crew of whom three-fourth* at least 
are subjects of such country ; nor unless she ta wholly owned 
by subjects of such country usually residing therein, or uuder 
the dominion thereof'; Provided always, that the country of 
every slop shall he deemed to include all places which are 
under the same dominion as the place to which, such bliip 
belongs. 

XV L And be it further enacted, That no person shall bo 
qualified to be a master of a British ship, or to be a British 
seaman within the meaning of this Act, except the natural- 
born subjects of HU Majesty, or parsons naturalized by 
any Act of Purliamtmt, or made denizens by letters of de- 
nization ; or except persons who have become British subjects 
by virtue of conquest or cession of sonic newly acquired 
country, and who shall have taken the oath of allegiance to 
Ilis Majesty, or the oath of fidelity required by the treaty of 
capitulation by which such newly Acquired country .came into 
His IVlajebtyV possessions ; or persons who shall have served on 
board any of His Majesty a ships of war in time of war for the 
space of three years : Provided always, that the natives of places 
within the limits of the East Lidia company's charter, although 
under British dominion, shall not, upon the ground of being such 
natives, be deemed to be British seamen ; Provided always, that 
every ship (except ships required to be yrliolly navigated by 
British seamen) w hich shall be navigated bv cue British .seaman, 
if a British ship, or one seaman of the country of such ship, 

if 

* A Danitk ship wm&cd on the coast of llus&tu, and , damaged and re- 
paired in hWia, at un expense exceeding iwo-tliirds of he* 1 value, wa« held 
by Lord Jttlvnbortmgh not to be doomed a,s J ht$mn built, within the old Na- 
vigation Act; although it was said, that .she was ao Considered \n the law 
R ussia. Redhead and another r» Calm , 4 Campbell, 189, 
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if a foreign ship, for every twenty tons of the burthen of such 
strip, shall be deemed to be duly navigated, although the 
number of other seamen shall exceed one-fourth of the Whole 
cm\ . ' 

XVII. Provided always, and be It further enacted, That it 
shall be lawful for His Majesty, by his royal proclamation during 
war, to declare that foreigners, having served two years on board 
any of His Majesty's slops of war in time of such war, shall be 
British seamen within the meaning of this Act. 

XVIII. And be it further enacted, That no British registered 
ship shall be suffered to depart any port in the united kingdom, 
or any British possession in anytyart of the world (whether with a 
caigo or in ballast), unless duly navigated: Provided 1 always, That, 
any British ships, trading betneen places in America, may he 
navigated by British negroes ; and that, ships trading eastward of 
the Cape nf'Cond Hope, within the limits of the East Indict com- 
pany's charier, may be navigated by Lascars, or other native* of 
countries uithiu those limits. 

XI K. And be it further enacted, That, if any British registered 
ship shall at any time have, as part of the crew in any part of the 
world, any foreign seaman not allowed by law, the master or 
( vvm;»s of such ship shall for every such foreign seaman forfeit 
the sum of ten pounds : Provided always. That if a due propor- 
tion of British seamen cut mot be procured in imy foreign port, or 
in any place within the limits of the EoV India company's char- 
ter, for the navigation of any British ship; or if such propouiou 
be destroyed during the voyage by any unavoidable ciivumstunce, 
and the master of such ship shall produce a certificate of such 
facts under the hand of any British consul, or la two known Bri- 
tish merchants, if there be no consul at the place where such facts 
can' be ascertained, m* from the British governor of any place 
within the limits of the East India company's ehamr; or in the 
want of such certificate, shall make proof of the truth of such 
facts to the .satisfaction o£ the collector and comptroller of the 
customs of any British port, or of any person authorised in any 
other part of die world to inquire into the navigation of such ship, 
the same shall be deemed to be duly navigated. 

XX. Ami be it further enacted, That if Hi* Majesty shall, at 
any time by his royal proclamation, declare that the proportion 
of British seamen necessary to the due navigation of British ships 
shall be less than the proportion required by this Act. every Bri- 
tish ship navigated with the proportion of British seamen required 
by f'uch proclamation shall be deemed to be duly navigated, 40 
Ions as such proclamation shall remain 111 force. 

XX f. Provided always, and be It further enacted, That goods 
of any sos* or the produce of any place, not otherwise prohibited 
than by ihc law of navigation, hereinbefore contained, may be 
imported into ihc united kingdom from any pSrmc in a Brittain 

* * h; p- 
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dup,,and from any place not being a British possession in a foreign may it? im- 
ship of any country, and howe ver navigated, to be warehoused lor r oilf ^ t in ' . 
exportation only, tinder the provisions o I any law m force lor the C1 i ;urlau0ii * 
time being, made for the warehousing of goods without payment 
of duty upon the first entry thereof. . ? 

XXII. And be it further enacted. That if any goods be tn»- Forfeiture 
ported, exported, or curried coastwise, .contrary to the law of attc I pcuaU 
navigation hereinbefore coutained r aJI such goods shall be forfeited, 
awl the master of such slap shall forfeit the sum of one hundred 
pounds. 

Act rnsy he altered or repealed this session, s. 23. 

♦ * 


Extract from 7 Geo. IV. c. 48, 


Navigation* 


XXI. And whereas another Act was passed in the last session ^ W(Ji of 
of Parliament, intituled. An Act for the Encouragement <f British j\lh or 
Shipping and 'Navigation; and it is expedient to amend the s-apie Africa with- 
m munner hereinbefore provided; boil therefore enacted, That 

a!! goods, the produce oi places in the interior of Ai>ia or Africa , Ihbrtlui. 
which shall be brought to p.ny place in, Eui ape within the Straits 
of Gibraltar^ through places \n Am 1 or Africa which arc within 
those ^trails, shall be deemed to be the produce of snchfost men- 
tioned place* within the meaning of the raid Art. 

XXII, And whereas by an Act passed in the fourth year of rise War* and 
reign of His present Majesty, for consolidating ami amending the foirfenw* 
laws then in force with respect to trade from and to places within 

the limits of the cluulcr of the East India company, pariiojbir rt ,a 
provision is mode with respect to the number and country of the -i(i.4,c.ao. 
seamen by whom British ships engaged in such trade may in oi-r : ?. ai, 22. 
tain cases he navigated ; be it therefore enacted, Thai any British* 
ship navigated in the manner permitted by the aaid Act ui any of 
the cases therein mentioned, shall* he deemed, to be duly navi-, 
gated as British ships; any thing in the beforcxncnfioned Act for 
the eocouiagement of British slipping and navigation <0 the 
contrary notwithspmding, 

XX III. And whereas by an Act passed in the thirty-fifth year ’forrignm 
of the reign of his hue Majesty King George the Third, mrituied, . nsvj^tmg 
An Ad for further encouraging and regulating the Suisthcrn 
Whak Fisheries , certain foreigners were ptTmllted to be employed ^hailTtish- 
as masters or seamen in navigating ships employed "hi such e ry. 
tiftoia*. ; And whereas th^au! Act will from ;md after the fifth 
day ofJWy next be repealed; uud it is expedient to continue 
such privilege to persons who have been actually so employed ; h: 
it therafore enacted, That it uhall be lawful fur any! person who 
shall have been actually so employed under the authority of the 
said Act, to go before the collector aad comptroller of the cus- 
toms at the port from whence the ship in winch be last so served 
M « ’ ,*h:dl 
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fihrtl cleared out for the voyage on which he was employed 
* in-the same, and make proof of such service to the satisfaction 

of such collector and comptroller# and^t hereupon such collector 
and comptroller shall enrol the name of such person, and shall 
give to him a certificate of such proof# and such person producing 
such certificate shall at all times thereafter be deemed to 'hold the 
qualification of a British seaman for the purpose of navigating any 
ship employed i»*the southern whale fisheries; any thing in the 
law of* navigation to the contrary notwithstanding* 

Jwriniifiion . XXIV. And ,bo it further enacted, That all penalties and for- 
Tg*^' ® ! *^ reg hicurred under the said Act for the cncoumgement of 
c ids.**- British shipping, and navigation# shall be sued for# presented, 
tended ti# recovered# and disposed, of, or shall he mitigated Iwr restored, in 
nd vigatk«n like manner as any penalty or forieiturcCan be sued for, prosecuted, 
recovered, and disposed of, or may be mitigated or restored, under 
the before mentioned Act passed in the last session of Pailiu- 
meat for the prevention of smuggling. 


N* IX. 


6 Geo. IV. c. i sg. 

AN, ACT f»r the Amendment of the Law respecting Pilots and 
Pilotage; and also for the better preservation of 'Floating 
Lights, Buoys, and Beacons. 

TMP.HEREAS Ships and vessels have frequently been wicckcd, 
* * and many lives and much property have been lost iron* 
the ignorance or misconduct of, persons taking charge of such 
ships and vessels as pilots : And whereas the muster, wardens and 
assistants of the guild, fraternity, or brotherhood of the most 
glorious and undivided Trinity, and of £« dni Clement in the parish 
of Deptford Stroud in the* county of Kent, common!) called 
u Hie Corporation of Trinity House of Deptford Strand f have* 
as well by usage for more than three centuries, as by grants from 
the Crown, been empowered, to appoint pilots, leadsmen or guides, 
to conduct ships ami vessels Into and out of and upon the river of 
Thames, through the North Channel > to or by Orfordness, and 
round the Long Sand Head, or through the Queens Channel, the. 
South Channel, or other channels, into the Downs, and from and 
by Qrfordness and up the- North Channel, and up, the rivers 
Thames and Medmy y p.n& the several crocks and channels# be- 
longing or running into the same, and to make such orders and 
constitutions as should be needful for the wholesome government 
of seafaring, men# and maintenance apd increase of navigation, 
and of all seafaring men within the said river of jtTwmes; in pur- 
suance of which powers the said corporation have from time to 
time appointed r, sufficient number of pilots for the purposes 

before-mentioned. 
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before-mentioned, and made orders for the better regulation and 
government rf the same : And •whereas there hath been time 
out of mind, and bow isgjg' society or fellowship of pilots of the 
Trinity house of md (he Isk ofThatief >who have 

had the pilotage and lohdmanage of all ships from the said places 
up the livers Thames and Medway, which said Society at fellow- 
ship have been confirmed by various Acts of Parliament, for 
reflating the pilots of the society or fellowship of pilots of 
Dover, Deal , and the Isk of Thanet , commonly called Chqne 
Port Pilots : And whereas by certain Acts of Parliament, and 
more particularly by an Act passed in the fifty-second year of \ 
the reign of his late Majesty king George the Third, intituled, An 
Ait Jot the mhre. (ffechtal Regulation of Pilots, and Of the Pilot* U 3. 
age of Ships and Vessels an the Coast of England, -certain c * S[K 
additional powers and authorities were vested as well in the eaul 
Corporation of Trinity house of Deptford Strand., and the said 
society or fellowship of pilots of Dover, Deal and the Isle of 
Thanet, commonly called Cinque Port Pilots , as also in the 
corporation of the Trinity House of the ports of Hull and Nm* 
castle respectively : And whereas a certain other Act of Parlia- 
ment was passed in the fifty-fifth year of the reign of his said 
late Majesty king George the Third, intituled, An Ad to relieve 
certain Foreign Vessels resorting to the Port ^/‘London, in respect y> a j 
of Pilotage, and to regulate the mode of payment of Pilotage m c . » /. 
Foicign Vessels in the said Port ; A nd whereas the provisions of 
the said Acts have been found inadequate and msufhcicnl, and it 
is therefore expedient that the same should be repealed (except as 
hereinafter provided}, and that the several provisions therein con- 
tained respecting pilots and pilotage should be improved and 
amended, and consolidated in one law \ May it therefore please 
Your Majesty, that it may be enacted, and be it enacted, by the 
King’s most excellent Majesty; by dud with tile advlce and con- 
sent of the Lords Spiritual and Temporal, arid Commons in this 
present Parliament assembled, and by the authority of the same, ,s 2 <; % 
That the said Act passed m the fifty-second year of the reign of *•. S'j 
his late Majesty, awl also the said Act parsed in the fifty-fifth year w </* ,J " 
oflho reign of his said lafe Majesty, and all and every the clauses 
provisions, powers, penalties, forfeitures, matters and things, 
relating as well to pitots appointed by the said Corporation of other Aus 
Trinity House of Deptford, Strand, to to pilots of the fellowship <“ 
of Dover, Deal and the hhof Thanet , and to the pilotage by and 
regulation of all such pilots as aforesaid, and also as to the con- 
duct of ail persons in matters of pilotage, within tisr jtirisdicton 
of the said Corporation of Trinity Ilouso of Deptford Stroud, 
and the liberty of the Cinaue Ports, which are contained in any 
Act or Acts of Parliament Heretofore made, shaftbeimd the same 
are lierebv repealed : Provided always, that nothing in this Act fini 
contained dial! extend or be construed too&ft&dto repeal so rnui,*s.ji,.i 
m m a much 
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much of the said Arts parcel in the fifty-BCCotid and fifty- 
fifth ycnr«s of the reign of his late Majesty, or either of them, 
as mates to any rates of f dotage dtdte to become due, or to 
any penalty or forfeiture incurred orvo be incurred, or any 
other act, matter or thing done or to be done before the com- 
memvmcnt of the operation of the previsions of this Act, in 
relation to any such matters and tilings as last aforesaid, 

II. And be it further enacted, That irom and after the pas- 
sing of this Act , it shaft bo lawful for the said Corporation of 
Trinity House of Ihptford Stroud, and they are her eh} reouiri d, 
after due examination, to appoint ami licence, under their com- 
mon seal, fit and competent persons duly shifted to act as pilots 
fur the purpose of conducting all ships and vessels sailing, 
navigating and passing as well up and down or upon ihe rivers 
of Thttms? and ‘Mcdmy, and all and every the several eftuwu K 
creeks and docks thereof or therein, or leading or adjoining 
thereto, between Qrfordness and (<ondm Bridge as aW fn»m 
London Bridge to the 1)qkw< and from the hotels vusiwerd 
us fur as the Jsle of (fight, and in the lingfuh Channel, from 
the Ida of Wight up to London Bridge* add nil ships and 
vefcsils sailing, nargidiug and passing n» aforesaid '(save and 
except as hereinafter provided), shall he conduct* d and piloted 
within the limilA aforesaid, by such pilots so to be appointed 
and licensed, and by no olkt pilots or jwrsons Mhomsoivcr : 
Provided always, that it shall be hrwfui for aft pilot?* hmMoiove 
licenced by die said CoqxirafitM of Trinity House of Deptford 
brandy until the thirty-fcf day of January next after the pacing 
of this Act, and whilst their licences slum respectively continue 
in force, but no longer, to pilot or conduct my .hips o»* vessels 
within such limits as such pilots might lawfully have conduct ed 
and piloted the same immediately before the passing of thr 
Act ; and the' fi&nces so heretofore granted to such pilots re- 
spectively as aforesaid, shall, unless revoked or suspended, an 
hereinafter moiuione’d, continue in force notwithstanding this 
Act, untd the said thirty-first day of January, so that such 
pilots respectively do in ail things conforni themselves to the 
provisions of this Act, and the bye-laws, rules, orders ami lv- 
trnbtions hereinafter directed to remain in force, or to be estab- 
lished under the same. 

III. And be it further enacted, That no person shall be li- 
censed by the said Corporation of Tiimty House of Xkptford 
Stroud as a pilot, who shaft not have served as mate for three 
years on board of, or who shaft net hate been for one year in 
the actual command of a square-rigged vessel of not less than 
eighty tons register tonnage, as to licences fbr the North Chan- 
nel upwards, and not less than one hundred and fifty tons 
register tonnage, as to licence? for the North Channel Queen's 
Channel faith Channel or other channels downwards, or who 

shaft 
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si tall not Lave been employed in the pilotage or buoyage ser- 
vice of the said Corporation of Trinity House for seven years, 
or who shall not have served an ap}>»eoticeBhip of five years to 
some pilot vessel licensed under the said Act passed in the 
fifty* second year, of the reign of his said late Majesty, or under 
this Act ; and that no person so licensed shall take charge as 
a pilot of any ship or vessel drawing more than fourteen feet 
water in the rivets Thames or Medmy , or any of the channels 
leading thereto or therefrom, until such , person shall have acted 
as a licensed pilot for tin <j« years, and shall have been after such 
three years, on re-examination, approved of in that behalf by 
the said corporation of Trinity Hftuse, on pain of forfeiting ten 
pounds for evhy such offence, as well by the person acting as 
such pilot, as also by the master or other person having the 
command of such ship or vessel, w ho shall permit any such per - 
son to take charge as a pilot of the* same, contrary to the pro* 
♦Lion aforesaid. 

IV. And be it further enacted, That each and every pilot 
Jriudy licensed by the said Corporation of Trinity House of 
Strum!, or to be licensed by the said corporation 
under the nuthoiiiy of this Act, (except only such’ pilots as have 
been or f-liall be so licensed by the said corporation upon their 
receiving certificates of examination by any sub-eon imkdoners 
of pilotage), its in the said Act of the fifty-second year of the 
reign of his said late Majesty King Georg* the Third, and herein* 
after directed in lieu and satisfaction of and for all the ancient 
and accustomed duties heretofore payable by such pilots to 
the said (orporot ion, shall 'from time to time and at all times 
hereafter pay or cause lobe paid to the said, corporation, or 
to biieh person or portions us tuey shall appoint to receive the 
tame on their behalf, tin* sum of three guineas, in the month 
of January yearly; and that each and every pilot so licensed, 
or to be licensed by the said corporation ay aforesaid, iw well 
upon receiving such certificates as aforesaid, as otherwise 
howsoever, shall also- from time to time and at all times, from 
and after the first day of July next, pay or cause to be paid to 
the said corporation, or to such pc rson or persons and at suck 
places and times as the said corporation shall in that behalf 
appoint, a certain poundage of sixpence in die pound upon all 
the pilotage earned by each and every of such pilots, from the 
said first day of July .inclusive, on pain of forfeiture for default 
of any of die payments aforesaid, or for any concealment or 
fraud therein or relating thereto, double the- amount payable, 
and of : being suspended or dismissed from acting as a pilot, 
at the discretion of the said corporation ; which said payments 
hereby directed to he made as aforesaid shah be carried to and 
applied fo die purposes of the pilots fund of the said corporation 
hereinafter mentioned. t 
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V. ' And be it further enacted, That it shall be lawful for the 
.said Corporation of Trinity House of Deptford Strand, and they 
are hereby required to appoint from time to time (as often and 
for such periods as they m their discretion shall think fit) proper 
ami competent persons, at such ports and placfcs m England as 
they may think requisite (except within the liberty of the 
Cinque Ports, and ail such other ports and places within or for 
which particular provision shall have been made by any Act 
or Acts of Parliament, or by any charter or charters for the 
appointment of pilots), not to exceed five nor less than three 
persons at each, port, or place lor which any such appointment 
shall be made, which persons' so to be appointed shall be called 
sub-commissioners of pilotage, and shall take tne oath in the 
schedule hereunto annexed, marked (C«)> fur the faithful dis- 
charge of their duty ; ami such persons so to be appointed 
shall examine, and they are hereby authorized (so long as their 
respective deputations or appointments shall not be re voked or 
superseded by the appointment of other persons in their places) 
to examine into the qualification of persons to act ns pilots for 
such respective ports and places, and the adjoining coasts spe- 
cified in their respective deputations or appointments as afore- 
said; and k shall be lawful for the said corporation, upon the*r 
receiving a satisfactory certificate under the hands of any three 
of the persons so to be appointed, where the whole number at 
any port or place shall consist of* four or five, and of any two 
where the whole number shall consist of throe, that the person 
examined as aforesaid is duly qualified to act for such port or 
ports ami the adjoining coasts, to give a licence to such person to 
act as a pilot within the particular limits (describing the same) 
for which lie shall have passed such examination. 

VI. Provided always, and he it further enacted, That it shall 
he lawful for the corporations of the Trinity Houses of the ports 
of HuU and Kr^castic respectively, to appoint sub-commissioners 
of pildrage to examine pilots, frau give licences for them to pilot 
ships and vessels into irr out of any ports, .harbours, or places 
within the limits of their respective jurisdictions ; any thing in this 
Act contained to the contrary notwithstanding: Provided always, 
Tliat such snb-commissioncrs as have been already appointed, 
either by the said Corporation of Trinity House of Deptford 
Blrond, or by the said corporations of the Trimty Houses of the 
ports of Hull and Newcastle respectively, under tha autho- 
rity of anv Act or Acts of' Parliament heretofore passed, shall 
continue to act in the same manner as if they were appointed 
under this Act. 

VII. And be it further enacted, That* when and as soon as the 
said Corporation of Trinity House of Deptford Strand shall have 
licenced pilots for any particular port or ports, and the respective 
coasts near the same as aforesaid, they shall cause notice of such 

licences 
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liccm'os to he published by fixbig up such notice io wiling at ifonAfTfo 
the Triwity house and at the Custom house in Londtm^n ml also 
at the respective custom houses oF^tJu 1 ports for vvhidh, mid for s ( u>»d! tT 
•the coasts nqar the same, such licences shall be granted,, ami Khali i* fmi up 
also afterwards cause such notice to be published in the London *\ u* , in- 
. 'Gazette, and in one of more of the newspapers circulated in that J? 11 * * iollws 
, part of the country where the ports shall respectively be situ-. 

•ated, which publication in the London (iaxtic'vh iall he good and 0 iVr j.iU 
sufficient evidence of such notice having been given; and from orpertAn 
and after a time or times to be limited in the said notice, which #hai l ilcL 
shall not in any case, or in relation to any ships or \e.m»ls what- 
ever, be less Ilian six weeks from the publication thereof us 
aforesaid, ami shall be proper! ionably more at \he discretion of 
the said corporation, rn relation to ships and vessels engaged in 
ibieign voyages at the time of .mch publication, all ships mid ves- 
sels sailing, navigating, or passing into or out of the said respee- 4 
live porta, or upon the coasts thereof (save and except its* 

, hereinafter mentioned) shall be conducted and piloted by such 
pilots only as shall be so licensed as aforesaid, and by no other 
pi lots oi persons whomsoever. 

V 11 L And be it further enacted, That it shall be lawful for the 
said Corporation of Trinity House of Deptford Strand, and they <*1 Til- 
are hereby authorized anu required to establish, vary, and alter “iiylfonsi- 
from time to time, as circumstance^, shall render the same ucecs- 
wiry, rates of pilotage, in relation to all pilotage performed in jj* ' 
any river, poU, or place, or upon any coast whatever, by any 
pilot or pilots already licensed, or who shall be licensed by the by pikw*. 
said corporation, upon their receiving eurtiheutes of examination hiu.vdwi 
from sub-annmissiouers of pilotage as aforesaid, which rates shall cca:LcftU,i * 
bo regulated by and proportioned as well to the size and draught 
of water oi’ {lie vessels, as to the distance piloted, the detention 
and responsibility of the pilot, and such othei eircmnstanceM as the 
«oid ciMporation may think lit to take into consideration in fixing 
and establishing such rates ; of wliieh establishment or alteration or ubicii 
of rates of, pilotage not la- shall be, given, by bunging up printed HnNVJV 
Tables thereof, corrected from time to time as variatioa< therein j ,l ’J vi ‘ rf,i 
shall be mode at the. several custom houses at the ports to which n^ cw 
the md rates shall apply ; and m greater or less rates, or other , t0TU n UU} ^ 
reward or emolument for such pilotage, shall under any pretence m tin. i;- 
whatever be demanded, solicited, revived, paid, or ofieml, on *l K ' cllvt ' 
pain i?f forfeiting ten pounds for every such offence, as well by 
thcpcrsori demanding, soliciting, or receiving, as by the person 0 l r £VJLJs 
paying or offering such greats or less rales, uwiird, or atiohi*. *ha!i w n - 
meat; Provided that ship* returning by distress, of weather, »pinHNn 
e^ntmy. winds,, ur on account of accident, into ports in the dis- 
fricts of the Jsk of JV/ghi, Plymouth, and Falmouth, .shall be 
subject to pay one-half of the common pilotage in the said 
ports. , 

\i M 4 IX, Ij:-. ' idyll 
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jMipMyof I X* Provided always, and be it further enacted, That if the 
yi major, part in number of the pilots who shall be licensed* by the 
tmnrV'L* sa ^ Corporation of Trinity I louse of Drptfwd Stroud, for any 
bus <1 i>sq»is. particular port or place, iu consequence of their receiving oerti- 
fivd with tieatus of esunuhkttUona as, aforesaid, siiall be disssitisfied with the 
the r ,ttes 4>o established or altered for such port or place.; or in case 
W' al ffll - mvncr at, y s ^P or vessel interested in any such -rates shall 
council! he dissatisfied therewith, it shall be lawful for such parties 
respectively to appeal to His Majesty, Iris heirs and successors; in 
his or tlieir most honourable privy council, and for any committee 
of such privy council, calling to their assistance any such persons 
as they may think fit, to hear mid determine the matter of such 
appealer appeals, and to settle, alter, and regulate such rates 
as to them' shall appear to be expedient, in case the matter of 
such appeal shall, in the discretion of the said privy council, 
or committee thereof, appear to require the making of my order 
therein, , 
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X. And be it further enacted, "That nil and every the licences 
to be granted under the authority of this Acte by the said Corpo- 
ration of Trinity House of Deptford Strom I, shall be granted in 
the first instance up to and until the thirty -first day o fda/nwry 
next ensuing the date thereof, and no longer; and that ihe'wunV 
hi’, on cos, and also ail and every the licences heretofore granted 
by the wdri Corporation of Trinity House of Deptford Strand and 
which shall be m force at. the time of the passing tins Ad, shall 
and may l*e renewed and confirmed from year to year, up to and 
until the thirty-first day of January in every year, and no longer, 
at fcift* discretion of the said corporation, such renewal and con- 
firmation to be by indorsement on such licences respectively, 
signed by the secretary to the said corporation lor the time being, 
or by such other person or persons as shuli or may be thereunto 
authorized by ibc said corporation, 

XI, And bo it further enacted, That all persons licensed to 
act as pilots, or m pilot vessels, by tl\o said Corporation of Trinity 
II oust? of Deptford Strand, by virtue of this Act. shall from time 
to time and at all times hereafter be subject to the regulations 
and government of the wad corporation, who arc hereby autho- 
rized and empowered, us well for ensuring the good conduct and 
constant attendance of fcueh pilots upon their duty, .as for enforc- 
ing the general purposes of this Act, from time to lime to make 
..ad frame all such bye-laws, rules, orders, regulations, and ordi- 
nances as they shall think St, therein specifying ana directing 
ii’f-o what amnvd or other sums shall be paid by any such pilots 
k> the sub-commisdoiurs of pilotage, for I he examination of such 
pilute, and for granting and renewing or confirming their licences 
from time U> time t ;uui if shall be lawful for the said corporation 
rcs]hc;iit 7 so annex such ruasomshfo penalties and Ibrfoi lures 
for I be bic::^* of midi b)c-law:c uiles, older?, regulations, and 

ordinances 
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ordinance when made, as to them shall waeiu expedient in that 
beiralf ; and ir6m time to time to annul, alter, and amend all or 
any of the existing %e-lawis, rules, orders, regulations, and ordi- 
nance, and to make such other and new bye-laws, rules, orders, 
regulations, arid ordinances as they sluill think proper, so as such 
bye-laws, rules, orders, regulations, and ordinances be made ‘Con- 
formable to the true intent and meaning of this Art, and shall 
not be repugnant to the laws of this realm t Provided always, That 
no bye-laws, rules, orders, regulations, or ordinances hereafter 
to be made by the said corporation, shall have force or effect 
before they shall have bet n osairnined, sanctioned, and approved 
by the Chief Justice of His Majesty's court, of King’s Bench, or 
by the Chid 1 Justice, oITIls Majesty s court of Common Picas, the 
sanction and approbation of either of which Chief Justices shall he 
vxTuied under his hand and seal ; ami all and f:very such bye- 
laws, rules orders, regulations and ordinances, when so made 
ami confirmed as aforesaid* ** slull he observed and kept and put 
in execution, and have the same force and effect and operation, to 
all intents and purposes, as if the same were respectively enacted 
by this, Act *. 

XII. And in order that all such byo-iaws, rules, orders, regu- 
lations, mul ordinances may be previously examined by the ptir- 
iies i>ueiv>ti'd therein, be it further tnacted, That copies of ail 
such proposed bye-laws, rules, orders, regulations, and ordinances 
shall Ik* transmuted to His Majesty’s privy coumal, and to the 
commissioners of customs in London, three calendar months 
before the same shall be submitted to such Chief Justice as afore- 
said ; and the coimni&ioners of the customs are hWbv reipiired, 
upon the reeeipf of such copy, to cause the «ararto be printed 
and hung up, us soon as tin* tome can be dorfe. in the several 
uistom houMW of the principal ports in Umt! Ih it a in, thereto 
be open to the inaction of all persons inlet erftcil therein at id I 
bcasonabie times ; and notice shall be given in the 0 luzelU 1 uf 

such 

* In pursuance of which, byctos too ton made, ami iwn boon sanc- 
tioned by the Chief Justice of the King's list ch. The foilowii.c extract from 
Ihtm h toe totted, w bung of general imprest to (he otvi,etvai,d 
ships: Clauw 6tb* ■* Tt i» oruaiitod, That every pilot who Shall liy'v-- 
,f chirge of any ship from tho ri«cr Thaws lo die J inous, or olfewtoo* shall 
*' without any yddiuoyal compensation lit that beUttii, wait on toid fer Hie 
* ( space of Three imropleie day* wlwb i $ocb i,h»p may I)*' rietjuit d at C'vrwtid, 
“ or title where, for want uf setwnuj by any other caMialty, nor shall he at 

** the end of lines complete days be it liberty to rjmt ‘neb ship, or mceivt* 
“ nay uuditiontl cotnpcpsntion# if she .shall be farther df tamed by wlocK 
** wc&ihci, or tides and *bou!d the whip be dttiiised btyoud three complete 

days on any other account, except winds* weather, or fide«* the pilot having 
49 the charge thereof, shall, nevmhrto foil (if rcrpi^rU so to do) remain m 
** the rimrgo of her, provided «i compensation of six shillings per day b' 
tl offered to hna in that behalf by the master or owner,” 
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such proposed bye-laws being so hung up for inspection tw 
aforesaid, 

XIII. And be it further enacted, That alhsueh bye-laws, rules, 
orders, regulations^ and ordinances as shall be so tnade and con- 
firmed as aforesaid, shall be printed, and shall be hung up in 
some public or conspicuous place in the several custom houses of 
the ports of Enghrd, within the limits for which the pilots 
resjjectrvely shall be licensed, and also at the Trinity House in 
London* 

XIV* And he it furtlier enacted, That from and after the 
passing of thb Act, it dial) and may be lawful ibr the lord war- 
den of the Cinque Ports and constable of Dover Castle, or lus 
lieutenant for the time being, auxl they are hereby required to 
appoint and license lit aud competent persons duly skilled as 
pilots, for die purpose of conducting all ships and vessels sailing, 
navigating, and passing from or by Durigmew* up the rivers 
Thames and Medway to London Bridge ami Rochester Bridge, 
and all and every the several clumnds, creeks, and docks of the 
same, and from the south buoy of the Brake to the westw ard, a<* 
far as the west end of the Owen ; aud all ships and vessels sail- 
ing. navigating, and passing as aforesaid (save ami except us 
hereinafter provided), shall be conducted and piloted within the 
limits aforesaid, by such pilots so appointed and licensed, and by 
no other pilots or persons whomsoever : Provided always, That it 
shall be lawful, lifter the [Kissing tins Act, for any pilot or pilots 
heretofore licensed by the said lord warden and constable for the 
time being, or his lieutenant for the lime being, to pilot or con- 
duct any shilkbr vessel within such limits as such pilot or pilots 
might 1 awiul qKfcave conducted and piloted 4be same immediately 
before the passing of this Act ; and the licences so heretofore 
granted to *uch pi lots as aforesaid shall continue in three notw ith- 
standing this Act, so that such pilots do in all things conform 
themselves to the provisions -of this Act, and the nde^and regu- 
lations hereinafter directed to remain in force or be established 
under the same* ' 11 *• •" - 

XV. And be it farther enacted, That no person shall, from 
and after the passing of tins Act, take charge of any ship or ves- 
. set, as a pilot belonging to the society or fellowship of pilots of 
Dover, Deal* and the Isle of TIiomL commonly called Cinque 
Port Pilots, before he shall be examined' by the master and two 
wardens; or by four wardens of the said society or fellowship for 
the time being touching his abilities, anti shall be approved and 
admitted into the society or fellowship of the Trinity House of 
flwr, Deal, aud the Idc iof Thermit, by the lord warden of the 
Cinque Porta, atul constable of Dover Cadfc for* the time being, 1 
or his lieutenant for the time being ; and if any person shall pre- 
sume to net. as a pilot belonging to the said society or fellowship, 

, without 
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without Laving been so examined, approved, and admitted as 
aforesaid every such jxtsoii shall for the first offence forfeit ten Penalty, 
pounds, for the second twenty pounds, and for every other offence 
forty pounds • , * 

' XVI. And be it further enacted, That no person belonging to Nor. ^ shty* 
the said society or fellowship uf pilots of Dover, Dea% and the drawing 
Lir of ThmzU commonly called Cinque Port Pilots, shall, from 
and after the passing of this Act, be allowed to take charge as a J 
pilot of any ship or vessel drawing more than eleven feet six until he' 
inches water, until he shall have been licensed anti acted as a *huil lmve 
pilot for three years ; or of any si tip or vessel drawing more than l * cn Iiw 
fourteen feet water, until he shall have been licensed and acted 
as a pilot ft>r two years more, making five years ; or of any ship three ym»; 
or vessel drawing mom than seventeen feet w ater, until he ^hall 14 feci, five 
have been licensed and acted as a pilot two years more, male- 3 ; *«d 

ing seven years in the whole ; and at the expiration of such period i? Mt se ’ 
of seven years,' such pilot shall be again examined as to his vcu y€ttrs * 
Sinew and competency, and if he shall be approved of, and 
licensed orv such examination, shall be authorised and allowed and 
entitled to take charge of any ships or vessels of any draught of 
water. 

XVII. And be it further enacted, That die master, and such Mauei and 
wardens of ihe said society or fellowship of’ pilots of the Trinity * urdens uf 
HoUrtC of Dover , Deal> and the hlc of Thanef, as shall be Jjjf 
appointed from time to time to examine into the skill and ability j )01ti ted to 
of any person on hk being first admitted as , a pilot into the said examine 
society or fellowdup, or alter he shall have been licensed and dmJI 
served for seven years, , shall take the oath marked (Ik) in the *|‘ e • 
Schedule hereunto annexed, to be administered, unto him or them | C 
respectively by the registrar of the court of JLoadxuanage, who marked 
is hereby authorized to administer such oath. (15.) 

X VIII, And he it further enacted, That a proper and suffi- A numbci 
ciont number of pilots of the Cinque Ports, not loss than eighteen ^ in< l ar 
at- any one time, and in succession from time to time, without 
intermission or any unnecessary delay, shall at all seasonable * Mout ^ 
.times, by day and night, constantly ply at sea. or be afloat at sea to 
between the South Foreland and Dmgeness, to take charge of take charge 
ships and vessels coining from the westward; and such pilots 
skid! not allow any ship or v&seL having a signal for a pilot 
•dying, to pass without attempting to board her ; and that upon Westward ; 
proper signals being made <u and from signal houses now erected, and «)h»i 
-. or which may be erected on commanding situations near to Dover 
for that puv|»osc, giving notice of the approach of any » fleet of 
•ships or vessels coming from .the westward, all Cinque Port pilots j^ { , aK . t0 
not on* duty at ihe time shall, according to such rules and regu- t ;o oil; 
lotions as to number, rotation, or otherwise, as have boon or shall 
be made in that behalf, forthwith prepare to go afloat, and shall 
go off in sufficient time to fall in wiih such ships* and vessels on 

pain 
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pain of forfeiting, in case of neglect heiein, for the first offence 
the sum of twenty pounds, and for the second the offender shall 
be suspended from acting as a pilot for twelve months, and for 
the third offence shall forfeit his licence to act as swell pilot, and 
shall he rendered thereby incapable of acting thereafter as a 
pilot. 

XIX. And be it further enacted, Tlmt the master or other 
person having the command of any ship or vessel, coining from 
the westward, and bound to any place in the rivers of Thames or 
Mccfmy , not having a duly qualified Cinque Port pilot on board, 
shall, on the arrival of such ship or vessel off Dunlins, ami 
until she shall have passed the fcouth buoy of the Brake , or a 
line to be drawn from Sandowt Castle to the said Infoy, or have 
been at anchor fer out hour, os herein; ftcr mentioned, display 
ami keep dying the usual signal for a pilot to come on board; 
and if my duly qualified Cinque Fort pilot shall be within luil or 
approaching and within half a mile, with the proper distinguishing 
flag dying m his vessel or boat, the master or other person having 
the command of such ship or vessel shall, by heaving to in 
propei time or shortening sail, or by all 'practicable mourn; < tm- 
b 1 ' stoutly with the safety of the ship or vessel, facilitate such pilot 
getting on board, and shall give the charge cf piloting his chip 
nr vessel to such Cinque Port pilot ; and every person commanding 
any such slop or vessel, who shall not display audkeqi dying 
the usual signal for v pilot to, conic un board, from the time Mich 
ship or vessel shall haw armed off JJWmv, and until she shall 
have passed the south buoy of the Bndi\ iu a hue to be drawn 
from Sandmen (ML' to the said buoy, (unless in tk ‘meantime a 
duly qualified Cinque Port pilot shall have come on board i, or 
who shall within the limit? aioresaid decline to take on bouui the 
first duly qualified Cint jtic Port pilot who shall offer, or to give 
charge of hi$ ship or vessel to such duly qualified Cinque Port 
pilot, or who -bail not heave to, shorten sad, or oihevw iso eon- 
sh foully with tlie safety of the ship or vessel facilitate such 
pilots coming on board u$ aforesaid, shall forfeit and pay double 
the amount of die sum which veould have been demanded for 
the pilotage of such ship pr vessel : Provided always, that if any 
ship or vessel coming from the westward, and bound to any plate 
in the rivers Thame * or Midway* shall anchor any where in tlic 
B‘>was between the South ]w reload, and a line drown from 
S’txdnftn (M/e to the south buoy of the Ihahr, having any 
kecked pilot or, iter than ft duly qualified Cinque Port pilot on 
board, it diall not be necessary for the master of such ship or 
vc.tstl to display or keep dying the usual signal for a pilot to 
emne on board thereof, any longer than for ana during one hour 
ncu aher such ship, or vessel shall to have anchored as aforesaid; 
and it shall be lawful for any duly qualified Cinqm Fort pilot at 
any lime befut tudi *hi ip or vessel shall June been ul anchor 
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one hour with such signal flying ini aforesaid, to repair on hoard 
the same, and to take charge of her up the said rivers, but not 
otherwise. 

XX. And whereas the pilots of the Cinque Ports are divided 
into loo parts or classes, ruled Upper and Lower Booh Pilots; 
arid whereas the permitting Cinque Port pilots of the lower book 
to take charge of ships which, before the' passing of the said 
A vi of (he Airy-second year of the reign of his said late Majesty 
king the Thinl, could only he hiken by pilots of the upper 
book tuts diminished and will diminish the pi oh is of" the upper 
hook pilots, and has increased and will increase 1 the profits of the 
low er bnokjpilots, and it Is therefore reasonable that compensation 
should be made by the lower bonk pilots, id the persons who 
wore at the time of the parsing of fhe *bid last mentioned Art 
upper hook pilots; be it I here fore enacted, lhaf it sludl he 
lawful for the court of JiCadmanage from time to time to settle 
the amount of the deductions to he made from the rates received 
bj lower hook pilots, for taking charge of vessels of greater 
draught of water than they could before the parsing of the said 
\vi h) tail' take, and in what proportions and how ami in wh.\t 
nnmui, and to whom the same are to be paid, and how the same 
shall In* applied in making compensation to the pernowwho wc,e 
upper book pilots at the time of the pacing of the paid Act, lor 
the lo^is they may sustain by such lower hook pilot* fcakkr. 
charge of finch vessels as aforesaid, provided that such deduction* 
so to be iked as aforesaid shall from time to time bo.dimiiiHLed 
and denoted as such persons who were* so upper book pilots at 
the time <»t the passing of the said Act shall die, be suporim 
uuutcd* or discontinue to act us pilots, end that such deduction* 
shall he taken and accept'd in lieu of yli other allowances or 
contributions whatsoever from the said lower book pilots, except 
trinity money, clerks feCs,*ai.d tor widows. 

XXI. Anil be it further enacted, 'I hat all persons licensed or 
to be licensed to act as Cinque Fort pilots shall from time to 
time and at all times hereafter be subject to the regulations and 
government of the lord warden of the Cinque Forts and con- 
stable of Dover Cartfc for the time being, and if shall be lawful 
for the master and wardens of tlie said society or ftiluwahip 
of pilots of Dover, Deal and the Isle of ffmuet , and the K»rd 
warden of the Cinque Forts and constable of Dover Castle for 
the time being, his lieutenant* lor the time being, and the deputy 
lieutenant for the time being, or cither of l hem, with the assent 
of the commissioners of Loadmanage, or the major part of them, 
present at an assembly commonly called A Court of Load • 
manage to be held by the said lord warden or his deputy, as 
and when they shall see lit, or occasion shall require, to annul, 
alier or amend the rules and regulations of tile Said lord varcLu 
or court of Loud manage, vbich shall be in force at the time 
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of tW jwassing of tins Act*, And which arc hereby directed to 
remain in force notwithstanding the same, and to make front 
time to time such other sufficient rules und orders for enforcing 
tiie due observance of the provisiegu* of' this Act fey all Cinque 
port pilots, and for providing for The good government, con- 
stant attendance, and regulation of all such pilots in going off 
to and taking charge or, and conducting and navigating His 
Majesty’s ships and vessels, and the ships and vessels hi PI is 
Majesty’s employ, and also all ships and vessels whatever and 
wheresoever, within the proper and usual limits of such pilots, or 
wherein they «haIJ for the time being act or be ; and for effectually 
securing the pcrfonriance of all the duties and services of such 
pilots at all limes, and all alterations and amendments in such 
rules and regulations so in force as aforesaid, and all other rules 
and regulations or alterations or amendments thereof, hereafter 
to bo made, shall, before the same ar*? allowed to take effort, 
or become binding on any person or persons whatever, be 
printed and 4 transmitted to tl*e custom house in ‘London, and 
there hung up in some conspicuous place in the long room of 
the sriid custom boufcd; and notices shall be published in the 
Gazette, and put up at the custom houses within the Cinque 
Torts, of such rules and regulations, or any alterations thereof, 
for inspection, for one calendar month, in order that any persons 
interested therein, whether as owners or masters of ships, or 
pilots, or otherwise, may transmit to the lord warden of the 
Cinque Ports, or his lieutenant, any objections which they 
may have thereto, for the purpose of the same being altered or 
confirmed; and if no objection to [he rules and regulations so 
made or altered shall be proposed, by or on the behalf of any 
person or persons, within the space of thirty dim after the 
notices shall have been given and made public, in the manner 
hereinbefore provided, they fchali have the same force ami 
effect to fdl intents and purposes as all other rules ami regula- 
tions for the government of pilots within £he' jurisdiction of tho 
Cinque Ports have; but if an objection shall be made to the 
lord " warden. or bis lieutenant, by or on behalf of any person 
or persons* to any rule or regulation, or to any alteration in 
any rule or regulation, of which notice shall be given as afore- 
said, within thirty days after the jmblicat ion thereof then and it* 
such case the operation thereof shall be suspended until re- 
ference shall be bad to His Majesty’s most honourable privy 
council, who are hereby authorized and empowered to bear as ‘ 
well any person who shall be deputed by the court of Load- 
juftnngc, as by the person or persons objecting, and linally to 
decide as to die continuing, altering or rejecting such rules or 
regulations, which decision of the privy council shall be final* 
find binding on all parties ; and copies of such rules or regu- 
lations shall be delivered to every member of the said society 

or 
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or fellowship, and also to every im r member of. the said society 
on his election ; and a copy or extract tliereof shah he at all 
times in the possession of eyery pilot belonging to the Cinque 
Ports, as wt*I) those and licensed as all others 

hereafter to be licensed $$||pb pilots,; and it shall he lawful ' 
in such rules and regulatipoS v to establish rates of payment, out 
of such surplus earnings of the low er book pilots, asmay arise 
from their being allowed to take the higher classes of slops; in 
the absence of pilots of tiio upper book, under the provision* 
of this Act, for the .better support and maintenance of the 
upper book pilots,, and also penalties and Iwfeitura for the en- 
forcing such rules and regulations, and better ordering of the 
said pilots, *and for suspending or depriving any of the said 
pilot < of their licences for breaking such rules or orders, or 
omitting to do any thing required by the same to be done, or 
for acting in anywise contrary to such rules or orders* 

XXII. Provided always, and be it further enacted, That if Hwcli 
any .such rules and regulations so hereafter to be made in rcla* 
tion to Cinque Port, pilots as oibresaid »ha|Lftppear to Ik? in any u V c,*th<T 
material point etToaeous, insufficient otflBfoctive, it shall be pi ivy 
lawful for the nwjmr of any ship, or ottaPforson interested in Otnmai 
the nutter of such rules or regulations, to apply to lib Majesty's hhaI * 
most honourable privy council, who shall thereupon amend, 
correct or enlarge die same, or cause such other proper and 
sufficient rules and regulations to he drawn up for die purposes j*a> »c 
aforesaid ; which rules and regulation* so made’, or so amended, 
corrected and enlarged, shall he, distributed, pubjislied ami 
made use of in mu*1i manner as Hi* Majesty* said privy council 
shall iu that behalf appoint and direct; and the same shall take 
tiled from such time as' in the said rules or regulations shall be 
expressed in regaul to the commencement thereof, 

Will. And whearwts under the provisions of an Act passed As to the 
in the forty-eighth year pf the reign of his said late Majesty mpuboi or 
King (j'w'ge. the Third, intituled, An Aclfor ike, better Regula- OaqurKiit 
lion ojT Pilots and, of the Pilots of ships and vessels navigating 
the Brit id) seas, the number of pilots of the Cinque Ports was w hf-n to be 
increased to one hundred and forty, and it hath been found tiiat innuja&ub 
the said List mentioned number if* at present in the lime of 
peace, more than sufficient for the trade and navigation of this 
kingdom ; be it therefore enacted, That until the number of 
such pilots shall by death o? otherwise be reduced below one 
hundred and twenty, or skill be added to, as hereinafter men- 
tioned, it shall not be lawful for the said lord warden and con- 
stable of Dover Casfh\ or his lieutc nant for the time being, 
without special permission in that behalf given by. His Majesty’s * 
most honourable privy council, upon the recommendation of 
the .'said Corporation of Trinity House of Deptford Strand, io 
fill , up any more than each alternate vacancy which J dw# arise 
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ini the number of such pilots : Provided always* that twenty 
Cinque Port pilots more, or any less number of such pilots, 
•shall and may be added to the then citing number whenever 
such addition siiall be di^Cted^we made by an order of stub 
privy council, upon appKcatinu^Spltd for that purpose by the 
said Corporation of Trinity Housed and in fee manner from time 
to lime, ho as the number of Cinque Port pilots Khali not. at any 
one time exceed one hundred and eighty, of which said re- 
duction 0? additions respectively notice shall be given by or 
under the autlmrityvof flit lord , warden of the Cinque Pom, 
in the London Gfaetfe, and in one or more newspaper or 
newspapers circulating in the counties of JUktdlfsex and Kail, 
XXIV* And be it finther enacted, That whenever such addi- 
tions to tile number of the said, pilots shall respectively rube 
place, us hereinbefore provided, the numbers so increased shall 
from ihcnrdbrth be kept up from time to time by the appoint- 
ment of pilots in succession, as often as any vacancy or vacancies 
shall happen by death, incapacity, or dfcmuwiozi : Provided 
always, That in roi of peace no more than each alter- 
nate vacancy in tH; timber of Cinque Port pilots shall he 
fdled up without a ^ fecial permission in that hi half given by 
His Majesty's privy council, upon the recunmurndniioo of tbr 
said Corporation or Trinity lfuuse. unless the number of such 
pilots shall, at the time of such filling up, be reduced hohm 
one hundred and twenty, in which case such vacancy shall and 
may be tilled up from lime to time without such pmmNsion as 
aforesaid. , ' , 

XXV. And be it further enacted. That, from and after the 
passing of this Act, the respective rat«M or prices hereinafter 
enumerated in the Tables marked (A. anil R.) reflectively in the 
Schedule marked (A.) to this Act annexed, shell and may be law- 
fully demanded and received by any idiot licensed or to be licensed 
by the nud Corporation of Trinity House of Deptford S/trowl, or 
by the lord warden of the Cinque Ports and constable of Dover 
Castle foi- the rime being, or his lieutenant for flip time being 
respective ly, Jor the piloting or conducting of any ship or vessel 
from place to place, as expressed in’ the said tables respectively ; 
that i« to sav, the respectiut rates or prices enumerated iu the 
said table marked (A.) shall . and may be demanded and received 
by any pilot licensed or to be licensed by thc'ftald corpouition; 
and the respective rates or prices enumerated in the said table 
marked (B,) shall and may be demanded and received by any 
pilot licensed or to be licensed by the said lord warden of the 
Cinque Pom and constable of Dover Cuxtk for the time being, 
or liis lieutenant lor the' time being ; and im greater or less fates 
or juices, or other reward or emolument shall under any pretence 
what rter* he demanded, solicited, received, paid, or offered than 
auch xftle? o* prices, on pain of forfeiting ten pounds for every 


iVutlty, 



APPENDIX, fHX, 545 

such ofciicc* as well by the person demanding Sdljckmg, or re- 
edging, an also bv the person paying or offering such greater or 
less rsite o* price, reward, or emolument, * 

XXVI* Provided always That it filial! and may be lawful for R atH may 
the said Coloration of Trim^ ' House of Deptford Strong (as to be 
the said rates, or prices to be demanded ana received fey pilots tytiwOt- 
licensed, dr to be licensed, by the said corporation), anti for the £°. J, * IWI of 
said ford vrnrden of the Cinque Ports and constable dt Dover jjouseand 
Castle for the time being, dr his lieutenant for the time being, (as i (;tc j wdr , 
to the said rates or prices to be demanded and leceived by pilots den of the 
licensed or to b$ licensed by the said lord Warden and constable,, Cinque 
or Iris lieutenant), and they arc *borCby respectively authorized rc- j f 
and empoweiM from time to time, and at any tune or times Wt> ,v ’ 

alter* with the consent of His Majesty, his heirs and successors. of 

in his or thdr most honourable privy council, to increase, re- tlw Privy 
ducts -alter, or modify all or any or either of die said respective C“ munl * 
rales or prices so enumerated in the said tables res|>cctiveJy?or to 
substitute other rates or prices in lieu thereof, and the same rales 
or prices so increased, reduced, allmul. w^hed 1 , dr substituted 
as aforesaid, again m like manner and v^Jhk like consent liom 
time to time to increase, reduce, alter, J^p&odify, or others to 
substitute in ireu thereof, ahti to fix and determine tta period (w 
that the same be not less th&n three calendar mouths from the 
giving of the notice hereinafter mentioned) from, and after which 
such altered or substituted rales and prices arc to be demanded, 
of which rates and priced and of the period from and after which 
the same are to be demanded, notice shall from time to time be 
given, by hanging up printed tables thereof in sonic public 01 
conspicuous place id flic custom house of London, and aho at the • 

Trinity House in London ; and from arid after foe period speck 
find in such last mentioned tables, the respective rates or prices 
thereih enumerate may and shall be demanded, and received by 
any pilot licensed by the said, Corporation of Trinity House, or 
by the lord warden of fop Cinque Ports and constable of Dover 
Custk for the time being, or his lieutenant for foe time being re- 
spectively* instead of foe *$id sevdfol rates ahd prices mentioned 
in the $afd Tables marked.' (A. and B.) respectively ; and from and 
after such period, no greater or leas roles or prices, or other reward 
or emolument, shall, under any pretence whatever, be demanded, 
solicited, received, paitf.or offered* on pain of forfeiting yen 
pounds for every such offence, us ‘well by the person demanding* 
soliciting, or receiving, £s also by the person paying or offering 
such greater or le& rate of price. 

• XXilt-Antf.be it fimicr enacted, That eybry pcrw who r «- »*>" 
.shall ^ply for a ifconco to act as a pilot by virtue of this Act, ,w 
shall, Imfore any lichee foalt be granted to Mm, execute a, bond ■ 

iu a 1 penh! sum 1 , at foe 1 discretion of the said Corporation of Trinity cu(o .» 
House of Deptford Sttbnd, or of the lord" warden of the Cinque for ^ iumg 
N K Ports ofn-flo me, 

lotyf'-lo**. 
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Pprip and countable' of Dover Castle for t\\e time being, or hts 
heptenunt for the time being (as the ease may l>e)> to mi amount 
not exceeding one hundred pounds, to be paid to die said corpo* 
ration, or to the society or fellowship of pilots of Dmr, JW, 
and the hie uf Thum t (as the etwj&my be), their successors or 
assigns, with a condition subjoined thereto fin* better, security 
the due obedience of such pitot to the bye-laws, 'rules, orders, 
regulations* and ordinances made in pursuance of any Act or 
Acts of Parliament heretofore passed* or which shallbe made ami 
framed pursuant to this AcU winch bond shall k capable of 
being given in evidence in any court of law or equity, without 
being stamped according to the hw* relating to the stamp duties; 
Provided always, 31 >at all bonds before given by pilots under any 
former Act or Acts of Parliament dial} continue in force* and be 
deemed to be giyen under this Act, unless new bonds shall in 
apy case be required by the said corporation, or by the taud lord 
warden, and constable, or bis Jicutenjint respectively, jo which 
case new bonds shall be given accordingly, 

XXVI IU And be it further enacted, That all bye-laws, rule-, 
orders* regulations, ^Lordinanccs made under tlie said recited 
Act of the fort y-eigaB|r ear of the reign of hi* said late Mjjcuty* 
or under the said ream! Act of the fifty- -smu id year of the icign 
of hia said lute Majesty, or either of tlu. a ui, and which shall be 
in force under the same rpspi ctively at tin* firm* of the pas-yng 
of this Act, .shall remain, continue and be in full force and virtue, 
until the same, respectively duilt have been annulled ornltcicd, 
or other bye-laws, rules, orders, regulations or ordinances made 
in lien thereof under this Act, ami shall be and arc hereby 
declared to be good aud valid bye-laws, rules, orders* regulations, 
and ordinances under this Act, us fully as if they hud been made 
under tbe authority of the saute,; any, thing Wcinbctorc, <u in 
any other Act of PgdiipneiU, to the, contrary notwithstanding, 
XXI X* Provided always, and be ii further enacted, That us 
well ever) such licence so granted or to bit granted, renewed, 01 
confirmed, by the said Corporation of Trinity House o i' Deptford 
Sttond m aforesaid, as also every snob licence $0 granted or to be 
granted by the said lord warden of the Cinque Ports aud constable 
of Dover Qtslh\ or Ins lieutenant for the time being as aforesaid* 
shall and may be by the said corporation, or by die said lord 
warden and constable of Dover Custk , or his lieutenant for the 
time being respectively, annulled, suspended, or adjudged to he 
hirfeitcd, in such manner and at any such time or times as to 
ibwu the said corporation and lord warden, or Ids lieulenum for 
the time being respectively yfrall maun meet, as well during a* at. 
the cud of the period for which such licences respectively shall 
have been so granted, renewed or confirmed as aforesaid* 

XXX* Provided always and be it further enacted, That every 
pilot whose licence shall be revoked, annulled, suspended f or 

adjudged 
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adjudged lo be forfeited, or who shall be suspended from acting persons 
os a pilot, an hereinbefore or hereinafter mentioned, shall ahd wmpUiiu 
may, at any time within six months next after such revocation, 
annulling, suspension, or adjudication shall have been made, and nppt'uto^ 
upon giving notice to the corporationor other autliority by Which ihe Privy 
such licence shall have been so revoked, annulled or suspended, Council 
or such adjudication mode as aforesaid, and every’ person who, 
having complained of any such pilot, shall be dissatisfied with the 
adjudication made upon the matter of such complaint by the 
corporation or other authority which shall have cognizance thereof, 
shall and may, at any time within six months next after such 
adjudication and upon giving notice to the corporation or other 
authority by which such adjudication was made, appeal to His* 

Majesty’s most honourable privy council* who shall thereupon 
hear the appeal, and confirm or annul any determination or adju- 
dication in the premises, or at their discretion make any particular . 
and special order relating thereto* and to the matter of such 
appeal, ami the costs thereof, as the case may require# 

XX XT. And be it further enacted, That it shall bo lawful for Voxels io 
the s;ud Corporation of Trinity House of J)tptford Stroud, and hehcHisetf 
for the said society or fellowship of pilots^! Dow?\ Deaf, and 
the Ink of' Than rt, and also for all other corporate bodies, or «t tendance 
persons having lawful autliority to appoint pilots within the limits »r sc *,& c . 
of their respective jurisdictions, to license vessels of such size 
and description a.s shall appear to them to be proper, for the pur- 
pose of having pilots constantly in attendance in such vessels' at 
sea, and ro nominate and appoint, and from time to time to re- 
move and again appoint the masters of such vessels respectively ; 
and for the better support of such pilot vessels, it shall be lawful 
for any number of pilots, licensed by virtue of this Act, nr other- 
wise lawfully licensed, with the consent of the said Corporate 
bodies, or persons by whom respectively such pilots have been or 
shall be appointed as aforesaid, to constitute a joint stock com- 
pany or companies, for the proriding and maintaining of such 
pilot vessels, which companies and the said vessels shall at all 
times be subject to such rules and regulations as shall from time 
to time be sanctioned and approved in that behalf by the corpo- 
rate bodies, or persons by whom respectively such pilots shall, 
respectively have been licensed. 

XXXII. And be it further enacted, TTiat every pilot boat or jj om , pu„i 
vessel, or other boat or vessel, in the pilot sendee of any corpo- bouts ur^ to 
ration or society established by law, in relation to pilotage, or of he dutm- 
or belonging to any person authorized to act as a pilot by such S u,sllCii ’ 
corporation or society, shall at all times, and on every station, be 
fitted with black sides, and have the upper streak next the gun- 
wale painted white, and shall while afloat carry a flag at the 
mast-head, or on a sprit or staff,, or in some other equally con- 
spicuous situation, which flag shall be of large dimensions, pro- 
n N 2 portioned 
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portioned to the sbsc of the boat or vessel carrying the same, ^*d 
, sh^ll fee half red and half white, in horizontal strips, of, which 
thp upper* nost shall be white, ai 3rd the same shall at all times be 
kept and preserved in a dean and distinct condition, So U to be 
easily discerned at a proper and sufficient distance ; and every 
such boat or vessel shall also have the name of the principal pilot 
thereof for the time being painted in brood white letters, of three 
inches in length, on a black ground, on lier sn?rp« and on each 
bow such number as, shall be expressed in the licence of such 
principal pilot, winch name and number shall not bo hid or con- 
cealed by any person a& any rime,* on puin of forfeiting, for the 
orris^ioa or evasion of any, of the provisions hereinbefore made 
Penalty. in respect of such pilot boat or vessel, the sum of twenty pound.*, 
to be paid by the senior pilot on board, who is hereby declared 
answerable tor the, duo observance erf the matte aforesaid, by 
Pitot car. every person on board such boat or vessel ; and m case any pilot 
r>ed off m shalf be carried off in any boat wot in the service of any such 
auv other oorjtoration or society, .such idiot shall exhibit a similar flag at 
pin a° ft* ^ 1C pwwt-bead, or on a sprit or staff, to distinguish that such boat 
P •'} * 8- } iaa q pilot on board,, op pain of such pilot no, carried off forfeiting 
the sum of twenty pounds, unless, he shall sliow reasonable cause 
foil having omitted to exhibit such flag. 

Fentthytor XXXHI* And be it further enacted, That if any boat or 
carrying vessel, not having a plbol oh hoard, shall without lawful 

ilnnngnnii- aii fj l0ri ’^ cany such disringuisdsiog flag as afon said, the owner 
01 ownQY *< or the master or oilier ]tm»u having cluirgc of such 
having a boat or wssel displaying or carrjiug any such flag, alull 
piU>r on for every, such offence forfeit and pay a sum of one hundred 

iWtiun- XXXtV. And be h further enacted, Thai if any boat or vis* 
ni t:a before &el ahull run before any ship or tr emd not living a licutHtd 
« vwl f pilot on, board, wlra suck slut) or-vt^d cannot, from particular 
uHloi^HHci circumstsiuees, be boarded for tho purpose, of directing her 
wIhcI* can- course, until a licensed pilot cm ho put on board, the pilot on 
iu»l he board such boat or vessel,/ or if no pilot shall be on hoard, 
and ihti person haring charge of Iter shall ma har before- such 
e 10 ^ ** ft* J'tJf tot dr by the direerim of tte master, 

p ‘ u ag ‘ or oriuir person haying the command thereof, then scaoli p&rso** 
having charge of such boat or vessel sJwifl be entitled to the full 
pilotage fur the distance run* until a? duly licensed pilot shall be 
put m board if mdi pilot, or }>erBon. mj><cJttvc]y, Itad been 
actually on bound such ?hip, or vessel* end. had the charge of 
ln?r as & pilot; 

rcams, 6u. XXXV. And be it forfcha? enacted,, Th^tfrom and Ax the 
f p i id k/ of this Aety all bodies politic and eorpotaite, and! ail 

Kin*- 0 ewi y °*®t person or pem>ns» auiltori^sd to imiftt..Qr, 
uiiiirdto IJcouse pilots in or for any port, of £ttgk*d» or sty of thecas, 
t be Trmity coasts* harbours or iwjss thereof, or places therein!, shaft frm» 

, time 
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time to time, as and when each appointment of a pilot Khali House, w»4 
be by them resfKH^hfiy made, forthwith transmit to tno Corpo- u j‘ sl of al1 
ration of Trinity House of Deptford Stroud, at' the Trinity the" 
Mouse in iMdm, and to the commi^Kinncrs of His Majesty's Trmuv 
customs, at the custom house in London, the Christian and sur* Hv use and 
name, age arid place of residence of every sudi pilot so anointed, jjubtoin 
distinguishing the Irmits wifliin which snob pilot ^appointed id I,£mbV * 
and by whom ktrh appointment h made; and jthe sa?4 ( 
bodies politic and corporate, and other persons ahthmmd to 
appoint and license pHots as aforesaid, shall amt they are hereby 
required to transmit to the said Corporation of Tnmty House, 
at the Trinity HorisO aforesaid, dud to the said comiubsirinm of 
customs, at the custom house aforesaid, annually, on the thirty- 
fiist day of December, or within one calnuhir month iftenurds, 
a list, corroded up to the laid thirty-first day cdDeCfmbn in each 
year, of the name# 1 and residences of al! die pilots within their ‘ 
several jurisdictions, in Which fist so to be transmitted to the 
Trinity House as aforesaid shall be stated (ill such alterations 
(if any) as may have been made in the rates of pilotage charged, 
or in the rules and regulations for 'governing pilots within their 
rosjieolbe districts. , •' 

XXXVI. And whereas by certain Acts of Puriiancnt for ihe rommh- ' 
more effectual performance of quarantine, pilots are required, on toners of 
going on board ships arriving from foreign parts, in certain e.bes CuMom* to 
to give information to the commanders thereoi 1 respecting pro- 
chuuations and orders in council relative to ihe {Hsrfontiaricc of 
quarantine, which renders it necessary that notice of mkIj pro- nt ]»>>»!'• m 
clamutkms and orders should have been previously communicated Kurland 
to nil pilots throughout England ; be it further enacted, That ^ J1 “ UH ' S ' 

I Ik* said (commissioners of His Majesty's customs shall from time ° l \ 

to time with all convenient speed transmit to the principal officers « ihc 
of the revenue under their management at the several ports in limit* uf 
England, the names and places of residence of ail such pilots vacU P ,,Tt - 
of. whose nomination they shall receive notice from the proper 
authority, or who shall he in the list so annually to be trans- 
mitted to such commissioners as aforesaid, as shall reside within 
the limbs of each port- respectively, in order tliat the said prin- 
cipal officers at the several ports may be enabled io communicate 
and deliver to every pilot within the limits of such port re-, 
spmively Copies of all jffodaruatioiis or orders in council 
retJpectsflg tftc performance of quarantine by ships arriving from ♦ 
infected places, which (he said officers are hereby required to 
communicate accordingly. 

XXXVII. Arid be it further enacted, That foe said Corpora- Lm ot \ na- 
tion of Trinity "House of Ikpjbfd Stroud > and J the court of scN<*w* 
lU^dihstoage of the Cinque Ports, and all other corporations r l, ‘. v<;<J foY 
and persons authorized to manage or direct pilots in ariy part of 

N 3 England, nurahci of 
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i, ;* nets, to Engknd, under the authority of any Act of Parliament or 
hr mutually charter whatever, shall annually* on the first day of January hi 
transmitted cver y y eai% or within oue calendar month then next following* 
a«.Wcr^f ‘ transmit to the office of the receiver of the sixpenny duty in the 
Sixpenny port of London a list of nl\ the vessels of every description em- 
D«iy in the ployed by them respectively, or by persons under their audio- 
Port of ritv, for die purposes of pilotage, with ihe number of men and 
h)udon, hoys belonging to or serving in any such vessels* 

No pilot XXXVIlI. And be it further enacted, That no pilot shall be 
•hull be taken to sea beyond die limits of his district by the commanding 
i akto to sea 0 ffrc tr of any of His Majesty’s ships, or by the master or other 
Jiimts wub- P crsou ^ av big the command of any other ship or vessel wlmt- 
out hie con- over, without such pilot’s free consent, except under circumstances 
except of absolute and unavoidable necessity ; and then and in such 
m emo of case every pilot so taken to sea shall over and above his pilotage 
fiuJiho^U * lave recc ^ ve ten shillings and sixpence per diem, to be 
shaU re- ^ computed from and inclusive of the day next after the day on 
tcivc which the ship or vessel shall pass the limit to which such pilot 
iv s c d. was engaged to pilot her up to, and until be shall be returned to 
Pjt diem the port or place where he was taken on board, or until he 
pilotage ^ iavc been discharged from the ship for a sufficient time to 

, hjve enabled him fo return then*. 

Pilots shall XXXIX. And whereas certain harbour^ near the Dmm have 
qualify become much frequented as places , of safety, and ships and ves- 
ibnmwlm, sclfi lying in or sailing through the Dam ? are oftentimes com- 
Ct P c ^ w * lu run f° r l kose harbours, and it is therefore necessary to 
w.d out of make provision for die pilotage into and out of such harbours ; 
Kamsguio be it therefore enacted, That all pilots whose licences shall nuthu- 
and other rize them to pilot ships or vessels from any place to the westward 
harbour*. U p «> London Bridge, shall qualify themselves, and shall be exa- 
mined as to their qualification and ability to conduct any ship 
vessel into and out of Ramsgate Harbour, and the ha* hours of 
Dover , Sandwich, and Margate* and shall be obliged to pilot any 
Penalty far ships or vessels into and out of any of the said liarhours ; and if 
li'tuwl. any such pilot shall refuse to take charge of or conduct any ship 
or vessel into or out of any of the said harbours, such pilot shall 
forfeit all pay and reward to which he might otherwise nave been 
entitled for the pilotage of any such ship or vessel, mid shall be 
subject to such fine or other punishment as shall he established in 
that behalf by the bye-laws, rules, orders* regulations, or ordi- 
‘ # nances of the corporation, or other, authority* from which the 
licence of such pilpt shall have been derived. 

IUt<f5 far XL. Provided always, and be it further enacted. That every 
mb pifau licensed pilot wo shall take charge of and conduct any ship or 
a^ir. vc-H'l into or mt of Rmmte Harbour, or into or out of the har- 
bouiM of DmJL Sandwich > or Margate, (shall be entitled to and 
shall receive for such pilotage at and after the rate of five 
l sliilliqgK 
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SihiHiiigs for cwy foot of the draught of water of the ship or 
vessel so piloted and conducted by him into or but of any such 
harbours. 

XLI. And be it further enacted. That the master or other per* 
son commanding any ship or vessel bound to the river Thames 
and which shall repair to Stumfyoie Creek, or any qthcr place 
appointed for the performance of quarantine, shall pay the Adi 
charges of pilotage up to Standee Creel, or other the place so 
appointed, and the pilot conducting such ship or vessel to Stand* 
gate Creek, or other the place so appointed ns aforesaid, shall bo 
entitled to the' further sum of eight shillings per diem lor the days 
he shall he obliged fo remain on" quarantine. 

XLIL And be it further enacted, That if any pilot taking' 
charge of any ship or vessel into the river Thames or Merit vny 
shall quit such ship or vessel at Gravesend or Standgate Creek , or 
in any other part of the r Thame$ or Medway respectively, before 
Mich ship or vessel shall have arrived at the plate to which she is 
bound in the said rivers respectively, without the consent of the 
captain or other person having the command thereof, unless some 
other duly qualified pilot shall with 'such consent come on board, 
and shall lake the charge and conduct of 'such ship or vessel for 
the residue of the pilotage to be performed, every *‘ T cfi pilot so 
quitting such ship or vessel, shall forfeit fore very Such offence all 
pay or reward to which he might be entitled for having conducted 
or piloted such ship or vessel to Gravesend, Stand erne Cheek, 
or such part of the Thames or Medmg respectively as afore- 
said, and shall also be subject to such olber penalty or punish- 
ment as by virtue of any of the provisions of this Act, or of 
the bye-laws, rules, orders, regulations, and ordinances hereby 
directed to remain in force, or which may be made or established 
in pursuance hereof any pilots shall be liable to for quitting 
a ship or vessel before she shall arrive at her place of des- 
tination. 
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XLIIf, And be it further enacted, That every pilot shall write Met *« 
bis Christian and surname in the log book of every master or other v, ' lU l‘*s 
person having the command for the time being of any ship or j^ ,n £ 
vessel entering die port aC London, and required to be piloted audmnuio 
according to the dilutions of this Act ; and every pilot or oilier U jwuh 
person inserting a false name shall forfeit the sum of twenty *“ re i n,rT of 
pounds; anddie masterbr other person iiaving the command of 
such ship or ’vessel shall* in making die entry or report of such Lowi>n, 
ship or vessel inwards, ipsert or cause tube insened in sum entry »mi ippori- 
or report, the name or names of the pilot or pilots employed or <J ■»>*«» 

engaged to pilot such vessel into the said port, which insertion JJ 1 * 
shall be made in the said entry or import (without fee or row aid) 
by the proper officer of the customs, who shall report the same the Lord 
to the corporation of the Trinity IIoumj daily, and to the lord Ward™ <<* 
warden of the Cinque Ports monthly ; aud such officer is herobv ,l,f f 1 
1 N.N4 aufbaii.a'll lmty 
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aufocpized and required to reject such entry or report, unless and 
until die name or names pr the pilot or pilots so employed or 
engaged as aforesaid shall be inserted or notified to such officer 
NowMj for insertion in such entry or report as aforesaid ; and also fbat 
Bc'iwrtMo the principal searcher or faring officer of the customs at 
e °* (h Amend shall demand ami take the name or names of foe 
cWmh" pilot pr pilots of all ships or vessels clearing outwards from the 
ottiu.iu* port of , London > and shall transmit mpntidy lists of $»eh names 4o 

the' said corporation of Trinity House, on pain of forfeiting a sum 
Penalty not exceeding ten pounds, nor less tlian five pounds, to be paid 
by each and every of the persons aforesaid, who sh^Ji neglect to 
comply Jrfth- any t of foe foregoing regulation*. 

Hw pilot- XLiV* And he it forther enacted, That all suri$ of money 
ay,e «Mnp% which foail become due to apy licensed pilot, for the* pilotage of 
mept any , or vessel, except slaps and vessels npt having British 
lum^Bri- trading to and fmm the jrnrt of Lornlm, shall and may 

tmit itojjis- be recovered tram the owners or masters of such ship or vessel, 
ters, trail* or from the eons^nees or agents thereof, who slmli have paid or 
,n S i»» and made themselves liable, to pay any ofoer charge tor the said ship 
PMt uf ,U or vesse l'l ft A© port of her arrival or delivery, us to pilotage in- 

Liidon. wards, and in the part from whence she shall dear out or sail as 

n iiy In >c- pilotage outwards; which sums of money shall and may be 
ninVu'ii. levied in such and in the like manner, according to the amount of 
any ^uuilt sums of money as aforesaid respectively, as any penalty 
or penalties of the hie amount may be recovered and levied 
under and by virtue of this Act, demand -thereof being rtude in 
writing at least torn Ira* day* -before .tuch levy* 

CoiV^ikts ^ XL V . And Ik* it further enacted, Thai tlie consignees or agents 

<>f any ship or vessel, from whom any sum of money due to any 
*Z'*r pdot for pilotage skill liave been recovered* or slmli iv 

vitucirthev recoverable, or by whom any such sum of money shall have been 

bin,' }>,mi paid, arc hereby authorised and empowered to retain in their 

orau-iu'/tfl hands, respectively, out of any - monies which they -may have 
*' ■ received, or shall thereafter receive, for or on account of such 

ship or wel, or the owner or owners thereof, so much as shall 
be sufficient to pay and discharge, such pilotage, and any expenses 
attending the same.. , J 

]n *iut XLV1. Amt in order to prevent as well impositions and dis- 
■ wia ^ putes respecting the charge* for* as .evasions m foe payment of 
^ 1C P^ ota £ f sue ^ and vessels trading to #nd from the 
iuiiipp Hii, P ort of London^ and not having British registers, as arc by law 
uu\ \ ri'-iis. required to be piloted by pilots licensed by foe said Corporation 
tera tra<im- of Trinity House, be it* further enacted that from and after the 
ro mi froci passing of tlys Apt, the master or other person having ftje charge 
Ln5»i °* . evor > v S ^P or wss el wiiich shall enter into or sail from foe 
Mull h* , ^ P on of London, or foe consignee? of or agents for such ship 
l»*M. or vowel, skill pay or cause to be paid at foe Trinity House in 
Ltmdwi to imch person or persons as shall from time to time be 

in 
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m» that bohajf ajipomtcd by tJbe said corporation of Trinity 
House, the full pilotage inwards and outwards respectively of 
every such ship or vessel; that is to say, in all cases as to pilotage 
outwards tire lull amount of pilotage for the distance which such 
ship or vessel shall by law be required to be piloted by such 
firmed pilot as aforesaid; and so ik as concerns the pilotage 
inwards, where a duly licensed pilot shall have been on board 
such ship or vessel tne full amount of’ pilotage for the distance 
piloted by him, if greater than that which such >hip or vessel shall 
be so required to be piloted ; awl if less, or if no such pilot sJml3 
have been cm board, then the full amount of' the pilotage for the 
distance which such ship or ve^J dial I be by Jaw required to be 
piloted as aforesaid ; and if such pilotage inwards be not paid 
within fourteen days from the day of such ship or vcsft.IV re 
porting inwards, the same shall and may he recovered by the 
said corjWtioti from the master or other person having the 
charge of every such sMp or vtawcl, or from the consigners or 
agents thereof, who sjialrnave paid or nuule themselves, liable to 
pay' any other charge for such ship or Vessel in the said port of 
London, and eh ail ami m#y be levied in such and the like manner, 
ac wording to the amount of any such auros of money respectively, 
ti< any penalty or penalties may be recovered and levied under 
and by virtue of this Act, 

XiVJI. And be it further enacted, That thy person or persons 
■so i o be appointed by the said Corporation <rf Trinity House of 
Depifbrd Hlrond as last aforesaid shah, upon his or their receiving 
Midi pilotage, give to the person paying the same a certificate 
thereof in writing, and that no ship or vessel not having a British 
nyisfvr, and being required by kw to be piloted m aforesaid, 
sluiii be cleared at thp office ofliis Majesty’s customs in the 
s lid port of London, on her ootwurd-boum] voyage, without the 
production of such certificate us aforesaid ; and the said person 
or persons so to bo appointed as aforesaid sluiU, upon proof to 
the satisfaction of the said corporation that such pilotage service 
hath been duly ptrfomed, pay over to the pilot duly licensed, 
who shall have had charge of every wh ship or vessel, all such 
sum or sums of money os shall lutvc been received by such 
person or persons appointed a$ aforesaid, ml as shall be due and 
payable to such pilot for or in respect of such pilotage service so 
by him performed, after <foducjtthg aud staining tberoout the 
poundage hereinbefore inode payable to the t&id corporation ; 
and the Residue of such pilotage weived by such peram or 
persons so appointed as afore^kl diall, together w i th the poundage, 
aforesaid* h« carried to and applied to the purposes of the pilots 
fund of the said’ Corporation of Trinity House of J typtford 
Strand teemaftor mentioned. 

XIvVIU. Provided always and ho it further enacted? That in 
- any me where such pilotage shaH have been received as afore- 
said, 
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said, for or in respect of any ship or vessel not having a British 
register, if it shall appear to the said corporation that no licensed 
pilot was in fact employed on boat'd thereof, it shall and may be 
lawful to and tor the said corporation, and they are hereby 
authorized, if they shall so think lit, out of such pilotage lo make 
or give to any unlicensed person or persons who shall have piloted 
or assisted in piloting such ship or vessel during so long time a* 
no licensed pilot shad, to tite knowledge of Mich unlicensed per* 
son or persons, have offered to take charge thereof, such com- 
pensation or reward us in the discretion of the said corporation 
they shall deem proper in tiiat behalf not exceeding the sum 
which would have been payable *10 a duly licensed pilot. 

, XLIX. And in order the better to facilitate thdiflseertaimng 
and settling the amount of die pilotage outward of ships ami 
vessels not having British registers, in the port of London, under 
the authority of tins Act, be it further enacted, That the rates 
or amount of pilotage outward, to be payable and paid in respect 
of all such ships and vessels, shall from time to time be calcu- 
lated and made out according to the scale or amount of the 
tonnage of eveiy ship or vessel, upon ur according to which such 
ship or vessel shall he lated'in die said port of London , to the 
ptmneitf of the lwbt and other dues payable to the said Corpo- 
ration of 'Primfy House of Deptford Strond, or according to the 
draught of water thereof as the said Corporation of Trinity 
House of Deptford Strand shall in their discretion think most 
proper; any tiling herein contained to the contrary thereof tiof- 
widiRUmding. 

L. And in order to prevent or settle eonliove»w* concerning 
the draught, of water of ships and vessels from time to tmio on 
the river Thames , (not having British registers,) be it turfite; 
enacted, Tlmt whenever any difftirer.ee about the draught <>i 
water of any ship or vessel shall wise between the master or 
other person having the command of any such ship or vessel, and 
any person who shall have piloted the same into the said river, or 
who .shall be required to pilot the same therefrom, pm want to the 
directions of tins Act, tin- said corporation of Trinity House of 
Deptford Stroud, or some proper officer or person appointed by 
them* shall admeasure the draught of water of tsueh ship or 
vessel, and shall settle awl detennine die same between the parries, 
upon application made by either of them to the said corporation 
within twelve hours alter such ship or vessel shall have arrived at 
her moorings in tine river, on any inward voyage, or before the 
cargo thereof dial l he begun to be unladen, or before such ship 
or vessel shall quit her moorings on any outward voyage, for 
which admeasurement the officer or person making the same 
shall be paid one guinea if the ship or vessel shall be below the 
entrance to tin London Doch at W upping, and half a guinea if 
above the said entrance to the London Docks, by the person 

against 
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against whom the mud officer or ‘person no appointed by the Cor* 
poration of the Trinity House shall decide* 

LJ, And whereas it may be expedient from time to time to 
relieve such ships and vessels not having British registers as may 
come to the port of London with fish, corn or other provisions* 
in manner hereinafter directed ; be it therefore enacted, TTim it 
shall be lawful for the said Corporation of Trinity House of 
Deptford Stroud , and they are hereby authorized and cm* 
powered from time to time, at their, discretion, to make all such 
regulations in relation to the piloting of ships not having British 
registers, bringing fish, corn or other provisions into the port 
of London , and which are or 'ought to bo piloted by pilots 
licensed by the said Corporation of Trinity House, for the ea.se 
and relief of such ships ami vessels in respect of the rates or 
amount of pilotage hereby made payable ordemandablo for such 
ships and vessels, or for the exemption of such ships or vessels 
from any such rates or amount, or from any rules or regulations 
as to the pilotage of such ships or Vessels under the provisions of 
this Act, or of any other Act of Parliament relating to pilotage, 
or under any law or usage whatsoever, as the said Corporation 
of Trinity House of Deptford Stroud sliall from time to time 
deem just, proper uud expedient, in relation to such ships and 
vessels respectively ; any thing herein contained to die contrary 
thereof notwithstanding* 

L1L And whereas under and by virtue of the said Acts, 
passed in the forty- eighth and fifty-second years- of the reign of 
liis slid late Majesty King George the Third, the surplus rates 
of’ pilotage imposed on ships not having British registers have 
been applied* in eventing funds for the relief of superannuated 
and infirm pilots belonging to the said Corporation of Trinity 
House of Deptford $hond> and the fellowship of the Cinque 
Forts respectively, as in the said Acts mentioned ; and it is ex- 
pedient that the surplus rates of pilotage imposed by thi.* Act 
on such ships should be carried to such funds respectively, mid 
that the said funds should be applied as hereinafter mentioned ; 
be it therefore enacted,, That as well the fund already created 
for such superannuated and infirm pilots belonging to the said 
Corporation of Trinity House of Deptford Stroud as afore- 
said, as also -all such surplus rates by this Act, imposed . or to 
be imposed as aforesaid, on ships not having British registers, 
which dull l pertain to the establishment of the said Corporation 
of Trinity House, shall be carried to a fund to be culled w The 
“ Pilots Fund/ and that such last mentioned fund shall be ap- 
plied by the. said corporation in the manner following; (that is 
to say,) after defraying the cxpemocs of carrying this Act into 
execution, so far as concerns the said Corporation of Trinity 
House, the said fund shall be applied by die said corporation 
for the better support, maintenance or relief of such indigent 
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Imitate belonging to the sahl carpimtlkm, as shall becomt inca- 
pable . of dkharging their duty from advanced age, or from 
any accident or infirmity, and of the wive#, widow* and children 
of fcuch pilot*, to be applied and distributed in *mch manner 
and under such rules and regulations a* the said Gtuporatitm of 
Trinity Hou»e shall <ordcr and provide j and ttiafc m well the 
fund already created for such Hiipemnnuated and infirm pilots 
belonging to the socistyor fellowship of the Ciaquc Porte as 
vjlore^ud, as also ali such surplus rate* of pilotage by this Act 
imposed or to be imposed as aforesaid on ships not having 
British registers, winch sliall pei'tain to the establishment of tire 
Cinque Porte, shall be applied by the said court of Loaduianage 
for the better support, iwiixrtenance or relief of such indigent 
pilots belonging to the said society or fellowship as slwdi be- 
come incapable of discharging their duty from advanced age, 

> or from any accident; or infirmity, to W applied und distributed 
in such manner and under such rules and regulations as the said 
<i)urt of Imadmaage, slutlbarder and provide ; arid as WeH all 
and ovary the pilots who .shall receive any such surplus rates, 
a* also the person or persons to whom the pilotage of ships and 
vessels not having British registers, and entering into or sailing 
from the said port uf London* is by thi» Act directed to be 
paid, dial! and tliey are hereby required to pay over all such 
' surplus rates to >such receiver*, and at «ut*h convenient places 
as sliall be in that Inhalf respectively appointed by the said 
Corporation of Trinity House, a»d by the mi lord warden and 
court of Loadmanage respectively ; of all which receipts, and of 
the appropriations aibrewud, the aaid corporation and the said 
lord warden and tomrt of Loadmaaagc respectively, ahull an- 
nually lay mi t account before Parliament, within twenty days 
after the commenccnwait of each awon, 

Owiifri of LilL And bo it further enacted, That no owner or master 
HMsi^rs uf 0 f any idup or vessel shall be answ^rabie far Any loss or damage 
k ! r«'w» ltl ^‘ch sbaU happen to any person or persona whatsoever^ from 
sL«m1T**s <v by mma or moatw of \o licensed pilot being on board of 
fro^n w,mt any such skip or vessel, or of no My quAfrfod pilot, being m . 
o* a {no pet board thereof, unless it dial! be proved that the want of such 
jmKwuIpjn Ji^ei^d or of such duly qualified pilot respectively shall have 
arisen from any refusal to take such boeaaed orqmdified pilot 
li»ke oitft, OU board, or from the wB&l neglect of the master rf such ship 
&e. nr vessel in not heaving to, or using all practicable means, 
consistently with her safety, for the purpose of taking on beard 
thwaf awy pilot who shad be ready mi offer Ho take charge of 
the same. 

cw« not IdV, IVcrvided always, and be H further enacted, That 
^ hi ihk Act contained shall mteml or be coiwtmed to 

tht^vuloc* eactend to nuAe the -owner of my ship or vessel KaWA i« any 
ct the ship such fotot* fo i any hm or damage beyond the value of such 
»Jid ship 
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ship or vessel, and her appwtemmces, ami tbe freight due or 
re grow due for and during the voyage wherein such loss or 
damage may liappen or arise. 

LV« And be it further enacted, That no owner or master of OwivM»r 
any ship or vessel shall be answerable ^for any loss or damage wa^rs not 
which shall happen to any person or pensions whomsoever from 
or by reason or means of any neglect, defoult, incompetency, fiom 
or incapacity of any licensed pilot acting »n the charge of airy in^mpr. 
such ship or vessel, under or in pursuance of any of the provv teucy »»f 
sions ol’ this Act, where and so long as such pilot shall be duly P i,ol!f * 
qualified to have the charge of such ship or vessel, or where a$d 
so long as no duly qualified pilot jfoall have offered to take charge 
thereof « * 

LVL And be it further enacted, That nothing in this Act T1) * Act 
contained shall extend or be construed to extend to deprive any nt ' 1 10 f,p 
person or persons of any remedy or remedies upon any contract §^' s *,f ' Pl “ 
of Insurance, or of any other rentedy whatsoever, winch he or remedy* 
they might have had if this Act had not been passed, by reason pi wuwiy 
or on account of foe neglect, default, incumpetcncy, or indfepaoity 
of any pilot duly acting in the charge of any ship or vessel under 
or iu ptirvu&Mftt of any of the provisions’ of this Act, or by reason 
or on account of no pilot, or of no duly qualified print being on 
board of 'any such ship or vessel, unless K shall be proved that 
the want of a pilot, or of a duly qualified pilot, shall have arisen 
from any refusal to take a* pilot or a duly qualified pilot on board, 
or from live wilful neglect of the master of such ship or vessel, 
in not heaving to or using all practicable rtfearm consistently with 
the safety of such ship or vessel, for the purpose of taking on 
board my pilot who shall be ready and offer to t&Le charge of 
such foip or vessel. 

LVLL 1 Provided always, and be it further enacted, That no Uccn^a 
pilot licensed or to be licensed a* aforesaid, who sh&lf have exe* piloh who 
oiled the bond lvnsmbefore directed' to be executed by him, m#d v , 
slmll be piloting or cfluductte, within the limito specified in his J^* 1 ^ 
licence, any ship or vessel which he shall be duly qualified to f 01 
pitot, or be piloting in the absence of a duly qualified pilot, ehalb m-giwt m 
be l ruble to any action for damages ai foe suit of the party *»>“* °f 
grieved ia my greater sum than riie amount 1 which shall have 
been specified by way of penalty fn such bond, and die pilotage* p^liyAnd 
payable to hm iV respect of the voyage ot> which such ship or the piVn- 
vessdl shall ttov be, for any losa or damage tthieh ahatl Hap* age. 
pen from or by reason or means of his* neglect or want of skill 
whilst aettoff in hfo capacity of st pilot mi board such ship or 
vessel 

L¥HL Awd be it further enacted, Thffi every master of miy p('j»:iy {»1 
ship or wwei who shall' a ee himself as a pilot, or shall em- nm-ten »( 
ploy or contiiiua employed as- a pilot- any unlicensed person, or v r|*’ 1 * . 

aPv l ’ uw ™ ^ 
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any licensed person acting out of the limits for which he is qua- 
lified. or beyond (lie extent of his qualification, after any pilot 
licensed and qualified to act as such, within the limits in which 
such ship or vessel shall then actually be, shall have offered to 
take charge of such ship or vessel, or "have made a signal for that 
purpose, shall forfeit for every such offence double the amount of 
the sum which would have been legally demandable for the pilot- 
age of such ship or vessel, and shall likewise forfeit for every 
such offence an additional penalty of five pounds for every fifty 
tons burthen of such ship or vessel, if the Corporation of Trinity 
House of Dejjiford Strand, as to cases in which pilots licensed 
by or under the said corporation shall be concerned, or the said 
lord warden for the time being, or his lieutenant for the time 
being, as to eases in which the Cinque Port pilots shall he con- 
cerned, shall think it proper that the person prosecuting should be 
at liberty to proceed for the recovery of such additional penalty, 
and certify the same in Writing. 

LJX. Provided always, and be it further enacted, That for 
and notwithstanding any thing in this Act contained, the master 
of any collier, or ot any ship or vessel trading <0 Nmoay, or to 
the Cattegat or Baltic, or round the North Cape, or into the While 
St a, on their inward or outward voyages, or of any constant 
under inwards, from the ports between Boulogne inclusive and the 
Baltic (nil such ships and vessels having British registers, and 
coming up either* by the North Channel, but not othcrw kc), or 
of any Irish trader using the navigation of the rivers Thames and 
Medway, or of any ship or vessel employed in the regular coast- 
ing trade of the kingdom, or of any ship or vessel w holly laden 
with stone from Guernsey. Jersey, Alder wy, Sark, or Man, and 
being the production thereof, or of any ship or vessel not exceed- 
ing the burthen of sixty tong, and having a British register, 
except as hereinafter provided ; or of any oilier ship or vessel 
whatever, whilst the same is within the limits of the port or place 
to which she belongs, the same nor being a port or place in refo- “ 
tiem to wbich particular provision hath heretofore been made by 
any Act or Ana of Parliament, or by any charter or charters for 
the appointment of pilots, shall and may lawfully, and Without 
being subject to ary of the penalties by this Act imposed, conduct 
or pilot his own ship or vessel when and so long as he shall con- 
duct or pilot the same Without the aid or assistance of any 
unlicensed pilot or other person or persons than the ordinary 
crew of the said ship or vessel. 

LX. Provided also, That from and after the passing of this 
Art it shall and may be lawflil for His Majesty, by and with the 
advice of his privy council, or by any order or orders in coun- 
cil to permit and authorize ships and vessels not exceeding 
the burthen of sixty tons, and not luiving a British register, to 

be 


* So m the roll. 
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be piloted and conducted without having a duly licensed pilot 
on board, upon the same terms and conditions as are by this Act 
imposed on British ships and vessels, not exceeding the like 
burthen. * 

I. XL Provided also, Ibat nothing in this Act contained shall 
extend or be construed to extend to subject the master or owner, 
of any ship or vessel to any of the penalties of this Act, for 
employing any person or persons whomsoever as a pilokor pilots 
in and for the assistance of such ship or vessel whilst the same 
shall be it) distress, or in consequence thereof, or under any cir- 
cumstances which shall have rendered it necessary for 'such 
owner or master to avail himstilfc of the best assistance which at 
the time coukl be procured any thing hcrehi contained to the 
contrary thereof in anywise notwithstanding, 

LXli. Provided always, and l>e it further enacted, That 
nothing, iu this Act contained shah extend or he construed to 
extend to .subject to any penalty the master 'or mate of any ship 
or vessel being the owner or a part owner of $uch. ship or vessel, 
and residing at Dover, Deal, or the hie of Tkmw, tor con- 
ducting or piloting such his own ship or vessel from any of the, 
places afoiesald, up or down tlu? rivers Thames or Medxvai/, or 
into or out of any port or place within the jurisdiction oi the 
Cinque Ports. 

LXUI. Provided always, and he it further enacted, That a In n 
any ship or vessel shall have been brought into any jnut or ports 
in England by any. pilot duly licensed, nothing in this Act con- 
tained shall extend or bo construed to extend to subject to anv 
penally the master or mate, or other person belonging to Midi 
ship 01 vessJ, and having the command thereof. or if m ballast, 
any person or persons appointed by tiny owner, or master or 
agent of the owner thereof, for afterwards irefnoving such ship 
or vessel in such port or ports for the purpose of entering into 
or going out of any dork, or for changing the moorings of such 
ship or vessel* 

LX IV, Arid be it further enacted, That every master or other 
person having the command tor the time being of any ship or 
vessel, who, shall report, or be privy or consenting to any other 
person’s reporting to any pilot taking the charge of such 4 iip or 
vessel, a false account of the draught of water of such slop or 
vessel, shall forfeit and pay for every feuch offence, in addition to 
the payment of the full rate of pilotage to the pilot entitled 
thereto, double the amount of such pilotage ; and any master or 
other person having the command tor the time being, of , any ship 
or vessel, or having any interest, share, or property therein, who 
shall fraudulently alter any marks on the stem or stern Post thereof, 
denoting the draught of water, or shall be privy ana consenting 
thereto, shall for any such offence forfeit and pay the sum of five 
hundred pounds. 
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, t iP?. Anti be' k farther enacted, That tt description 

, ctf the person of every pilot shall be written vti or ripoit or etf* 
(kwsod on the back of bis Kcems$ ; and every captain or master 
or other person having the command of a ship or vessel shnU, on 
receiving it pilot cm board 1 , Aspect Bis licence ; and if lie skill 
have reason to think that such j>9rit is not the person' to whom the 
licence was granted, such captain or master or other person is 
hereby' retired' fbrilrwitB tit transmit a copy of shch licence to 
the corporation or Other authority by which such licence shall 
have been granted, stating the date thereof together with such 
account and description of the person producing such licence as 
may lead to the discovery of thef offender, , 

LXVl; And be it further enacted, T Fhat w> persbn shall take 
charge of any ship or vessel, or in any maimer act ns a pilot or 
receive any compensation for acting M a pilot, until bis licence 
shah have been registered by the principal officers of the custom 
krase of the place at or nearest to which snch pilot shall reside, 
(which officers are Jicreby required to register the same vrilhouf 
fee or mvarrf)> nor without having his licence at the time uf his 
so acting in his personal custody, and producing the same to the 
master of any ship or vessel, or other person who shall be tie* 
\ irons of employing him as? a pilot, or to whom he shall offer his 
services, on pain of forfeiting a sunt not exceeding thirty pounds. 
m? less than ten pounds, tor the first offence; :ard for l lie 
secern! or any subsequent offence, a <mm no? exceeding fifty 
pounds, nor less tkm thirty pounds; and upon, furfhtr pain, as 
to any person Uct’uscxl os aforesaid. of forfeiting his licence or 
being ft impended frbm Bering as a ptfot, by and at the discretion 
of the corporation or other attthorilj from which such jaiatV 
licence was derived, either Tor the first, second, or ary subsequent 
offence. 

LW'IL And be it further enacted, That tv<ry pilot licensed 
or to be licensed as* aforesaid, slittfi, at ad times when thwimto 


re r juirfft, required, product or deliver and yield up ln> licence to the cor* 
d^Hth^f * P^°^ 0)rt or other authority by which the same was granted ; and 
pilot bil a that ou the death of my such pilot, his cvecutors or udmituV 
ticehc,' iratofs, or one of them, or the person or persons to whose 

fthrtii be tc- hatufe the licence of such deceased pilot shall come, shall without 
tpifi! ut delay transmit such licence to the corporation or other 

rat mu or sadicrity by which the same was granted, on pain of such pilot* 
authority executor, adisiniwrator, or other person, forfertmg for any neglect 
tlfit^rvited i herein a tutu nor, exceeding twenty pounds nor loss than forty 
k shilling*. 

remit?. LXntl; And be it farther enacted, That from and after the 
Pilots keep- j^siirg' of this Act, if any pilot, licenced By virtue of this Act-, or 
bio £?, &c. duty shall Beep, or be Concerned iu keeping, 

(uni^ au- enfriT by himself or mir agent or servant, or other person, or 
OumzcHior ihall in any wav be interested m the beeping of my public house 
uflkmlms „ or 
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or tavern or place of public entertainment, or m the selling of op:\M n* c 
any wine or spirituous liquors, or tobacco or tea (unless such Rrvcm< 
pilot shall have kept or been concerned or interested in the same h **' iVc * 
before the first day of March one thousand eight hundred and ^ ,l£ l1 
eight, and shall be duly authorized by the eotpomfiih, or other cm *s m to* 
authority under which, such pilot shall act, m continue in such »b^»cnUed 
business or employment) ; or if any pilot, licensed as tdbrusatd, 
shall he convicted of any o&nce agutbst any low or laws relating 
to the revenues of customs or excise, or shall he concerned m or 
shall wilfully connive at any indirect practices or frauds against 
flu* rev* 'mu o of customs or excise, or shall procure, abet, connive 
at, or participate m any dcstruciimij spoil, m concealment, fraud, 
exaction, or forrnpt practice relating to ships or vessels, or per* 

-ems in distress at !>ea, or by shijwctlr, or relating to the tackle, 
uppai el, or furniture, or tht o irgoes of such ships or vtxstK or 
i claim;* l<> the crew or pns$**ngcrx belonging thereto, or the 
monies, goads, «»r chattel:* of any of tlivio, then and in cveiy such 
erne - 'cry p ; lot -hall (ever and above al i other punishment.', 
mulct", .iml pi M * dues for sm:h ofio awj, be adjudged to forfeit 
In'" lit t n\ , or MtalL be suspended from acting ax u pilot, by and 
at ti c* discretion of the corporal ion or other authority, frmr which 
V* h piloP’ liowv was derived. 

LXIX. And ho it further enacted That sf any t niwn, ;,us F.U. mi-* 
pended or sdjpd red (o have forfeited Ids licei.se U. w a pih/i, shall, 
during the lour of sutdt -.iispweA^. or after such mdjutiicflMXn, <u 

Mike ujmti himself to conduct mu ahip o’* vessel as a pd-it, s'ueh fj j t n<i u. t *»i 
pei-hon J 1 . 1 U ho iwblu to Jl Mich peoalbos to he recovered and 'mv^s, 
applied m like manner aw] 1 m tn r\< \n* provided by tin* Air, u> 
flgouvi any pomm rho shall pilot er conduct any ship nr icssel J' UM,t . v f,,r 
without ever having Ikvii licenced as a pUoU kCM,;, ‘ 

LX\. And he a hnthcr enacted* TtaU it shad be lawful (or Lmimtt 
any licensed pilot within the limits ofhX licence, and the orient pitot** mu\ 
of his qtutliik'uroi! therein expreured* to supersede in the charge 
of anv ship oi uv*t ( any person not licensed to act os a pilot, * 

or not Ironed so to net within such limits, or acting beyond 

the extent of his quid Hie* it ion : ami every person atsumiug or JVnaUy on 
tvrlitiuiog in the charge or conduct oi any ship or vessel, with-* uKlicmscd 
out being a duly licensed pilot, or without being duly licensed 
ro act as a pilot within the limits in which such shin or vessel ^f/Vpo! 
shall actually be, or beyond the extent of Ins qualification, as jy. r pilot 

expressed in his licence, ;> flier any pilot, duly Keen. -yd and d»N h*%c 

qualified to act in the premises, shall have offered to takp 1(1 
charge of such ship or vessel, shall forfeit /or every such 
offence a sum not exceeding filly pounds nor less than twenty 1 * 

pounds. 

LXXI. Provided always, and be it further enacted. That for Whnnmii- 
add notwithstanding any thing in this Act contained, any 
person whatsoever "shall and may lawfully, and without being niA yu. t u 
0 o subject 
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, to any penalty by this Act imposed, assume or continue 

ifie charge or conduct of .any ship, or vessel as a pilot, whore 
•*, and so long a* a pilot duly licensed and qualified shall not have 
' offered to take the charge of such ship or vessel, or made a 
sign:;! fin* that purpose, or where and so long as such ship or 
vessel shall be in distress, or under circumstances which .shall 
have rendered it necessary for the master of such ship or vessel 
to avail himeelf of the best ft&it&uwe which at the time could 
be procured. 

jVnaliv on LXX3L And lie it further enacted, That, every pilot licensed 
niUM who or to he licensed us aforesaid, who shall, when not actually en* 
s‘uU ik’ gaged in, his capacity of pilot, refuse or decline or wilfully delay 
wti^tiwir f * ^ off to or on - board of or to take. charge of any ship or ves* 
inLeciiars* ad wanting a pilot, and within the limits specified jo lua licence* 
<‘f uw!s, aud of which In? shall be qualified to take charge, upon the usual 
«r wbojthall signal for a pilot being displayed from such ship or vessel, or 
u pon being required m to do by the Captain, Or by any com* 
missioned nr warrant officer of or belonging to anvil ship or 
vessel (if the same shall be in His Majcoty s service), or by the 
master, or other person having the command tf such ship or 
, vessel, or by any person or, persons interested therein as prin- 
cipal or agent (if .the same, shall not be in Ills Majesty's serviced 
or upon boin<$, required so to do in cither of the cases aforesaid, 
by any officer of the corporation or society to which such pilot 
shall belong, or by any principal officer of fife Majesty's customs 
(unless in any of the cases aforesaid) it shall be unsafe for »uch 
pilot to obey such signaller comply with such requisition, or he 
nball be prevented from so doing by illness or other sufficient cause 
to bo shown by him in tiial bchajf; and every pilot licensed or to 
be licensed as aforesaid, who shall on any frholous pretext quit 
any ship or, vessel, or decline the piloting, thereof, aftef he lias been 
engaged to pilot the^ame, or gftu* {ping alongside thereof, 
bcfoi e the service shall have been performed for which he was 
hired, and without leave of tho caption of such ship or vessel (if 
in His Majesty* service), or of the master or other person having 
the command of such ship or vessel (if not m His Majesty's ser- 
vice), shall forfeit for every $uch offence any sum not exceeding 
one blurred pounds, nor less than, ten pounds, and shall be liable 
to be dismissed from beinga pilot, or suspended from acting as 
such, at the discretion of the corporation or other authority by , 
whom such pilot vn\s licensed, t 

Penalty ,-n LXXUL And he it further enacted, That in egae any pilot, 
(>Uur. f.i licensed or to be * ike used as , afousaid, shall employ .or, make 
employ Uh0 0 f ? 0 r shall compel or require any person buying, the com-. 
oVerapiov* n ‘ am * or clMWg» ship or vessel^ to employ -or make m of 
lunit 4 mv any boat, anchor, cubic, hawser or othei matter or, thing in or* 
b'ud, &*j. * for the service, or pretended service of such ship or vessel beyOtid 
teyoti't what shall actually and bwctfsde be necessary and |»roja?r for the 
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use thereof, with intent thereby to enhance or increase the 
charge or expen ot of pilotage or pilot assistance of such ship or 
vessel, whether for the gain and emolument, of such pilot, or for 
the gain or emolument of any other person 6r persons whom- 
soever. then and in every such case the person so offending, shall 
forfeit and pay a sum not exceeding fifty pounds, nor less than ten 
pounds, and shall also be liable to be deprived of his licence, 
or suspended from acting as a pilot, at the discretion of the, 
corporation or other authority by whom he was licensed, 

LXXIV. And be it further enacted, That in ca&e any pilot, 
licensed or <0 be licensed as aforesaid, shall lend his licence to 
any unlicensed person to assist hfcu in acfihg or claiming to act 
ns a licensed jlilot or in case such unlicensed pilot, or any -person 
not being a pilot, but acting under pretext or, colour of being 
a plot, shall by drunkenness render himself incapable of conduct- 
ing any ship or vessel, or shall wilfully or negligently run any 
ship or vessel on shore, or lose or injure the same, or the tackle 
or furniture thereof, dr shall wilfully and knowingly conduct, 
lead, decoy, or betray any ship or vessel into danger in any 
mannei not already provided against, by any statute or statutes, 
or shall unnecessarily or improperly cut any cable or cables of 
or belonging to any ship or vessel, Or cause or procure the same 
to be cut unnecessarily and improperly; dr if any such person 
shall by wilful misrepresentation of any circumstances upon which 
the safety of any ship or vessel shaft appear materially to de- 
pend, for the time being, obtain or endeavour to obtain the 
charge and conduct of any such ship or vessel, then and in 
every such case the person so offending, or who shall aid in, 
procure, abet or connive at the committing of any such offence 
or offences, shall, besides being liable to damages at the suit 
of the party grieved, forfeit and pay a sum not exceeding one 
hundred pounds nor less than twenty pounds ; and if the person 
so offending shall be fe pilot* he shall also be liable to be de- 
prived of his licence, or suspended from acting as a pilot, at the 
discretion, of the corporation or other authority by whom hk 
licence was granted. 

LXXV>And whereas the dock master’ or dock masters ap- 
pointed by divers dock companies in' the port of London, under 
and by virtue of divers Acts of Parliament, have power and 
authority to direct % the mooring and unmooring, moving or re- 
moving of ships and other vessels, within certain distances from 
the entrances out of the river Thames into the docks of such 
companies respectively ; be it therefore enacted. That from and 
after the passing of this Act, if any pilot having the charge or 
directihn of any ship or vessel within such distances from the 
respective entrances into the said docks respectively from the 
river Thames , and either intended to go into br Wing recently 
come out of the docks of the said companies respectively, shall 
. ’ ‘ O 02 neglect 
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joeglectl or refuse' to obey such orders or directions ns shall in 
' may tram time to time bo given to such pilot by the «^ud dock 
-taaWer or dock masters respectively, under mid by virtue of and 
, agreeably fo the powers vested in him and them by any Act 01 
, Acts oi’ Parliament, touching or relating to the mooring, un- 
mooring, moving (a -removing of such ships or vessels so being 
under the charge or direction of such pilot as aforesaid, then and 
in every such ca^e, every pilot so offending shall forfeit and pay 
a sum art exceeding fitly pounds nor less than twenty pounds ; 
and every such pilot shall bo liable to bo dismissed from bring 
a pilot, or suspended frrtm acting as such, fit the discretion 
of tlttf ^corporation, or other miUiority by whom such pilot was 
licensed. # 

How penal- tXX’VJ* And bo it further enacted, That all fines, {minifies 
W forfeitures btmnbcfbce nr Jieroiimftor imposed by thri Act t or 
bo iJcvvn- by ^ n y bye-laws, rules, orders, regulations, or ordinance* 
,ed hereby directed to remain in fmwtnr hereafter to be made ui’uin 

the authority of this Act, which idmll exceed the sum of twenty 
pounds (the manner of levying whereof shall not hy this Act he 
otherwise iwptwb provided for), and hkewisc.nll lines pcnalno 
or ihrfritatw imposed jh ufomaui (the manner of levying which 
‘•hall not hy this Act tv ofbvrwi.e expressly provided tor), iw 
eases where the lowest penalty reeo\ eiubic not being giealci 
than twenty pounds, and the largest penalty recoverable being 
greater than twenty jKm>ub, she party ptwm.hug shni: proctcri 
m respect thereof for a sunt greater titan twenty jmihuIr, with 
the wTtticn consent of the Corporation oi Trimly House of l)rpf~ 
ford Sirtf/td* or of the *ifnri lord warden or bis lieutenant for tee 
time bring riMptvtlvfly pw the ease may be)* -'ball ami* may lie 
recovered with lull chat* of suit* by m don of debt, bill, pliant 
or information in any of Hri MfidesV* ceuri? of record at /JW- 
mwsta\ to be commenced w ithin tvvrivc calendar month* next 
after such offence or o&ucert shad be committed, or within pitch 
othc* time ;n i> hurimifter in that Mini! directed ; the venue in 
which *mui action, hill, phdr.fc or itfbrmatiou, shall and nww at 
thfe option of tin' piaimdl' or infortniuitt, be laid; and the said 
toerioo, bill, plaint or information, tried cither In thw county 'of 
Middkwx or the vtty of i London % or else in such county or price 
wherein tlvf* offence or efienres shall have been Committed, and 
uo essoiga, protection, wager of law, dr any tnorc than one im* 
parlance «ha!i be allow ed; and in any such ease or cases it shall 
be lawful u> sue for the largest penalty or penal tie 3 ,rccovend)le in 
that bdialft ami the jury giving the verdict shall and may award 
either such largest penalty or penalties, or any other smaller sum 
or sums of money* not loss than the sum specified as thcTmvest 
penalty recoverable in that behalf. 

1T«m* penal* JLXXVJL And be it further exacted, That all fines, pmllfeR 
uc» n»t rx- or forfeiture* hereinbefore or hcrrimtfiw imposed by this Act, or 

by 
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by any of ilte byedaws, rales, order?, regulations or ordinances ceding joi 
hereby directed to remain in force, or hereafter to be made under ft,a Y l> e 
the authority of tlijs Act, and which shall not exceed twenty u ' c ' m ‘ rc ' iT 
pounds, (the manner ot*levying whereat shall not by this Act-be 
otherwise expressly provided for) ; and likewise all fines, pen#}* 
lies or forfeitures imposed as aforesaid (the manner of levying* 
which shall not by tins Act be otherwise expressly provided for), 
in cases where the lowest penalty recoverable, not bring greater 
than twenty pounds, and the largest penalty recoverable being 
greater than twenty pounds, the party prosecuting shall proceed 
in respect thereof lor any sum not exceeding twenty pounds, with 
such written consent as afore*aidi shall ami may be levied and 
recovered within six calendar months after the offence or offences 
committed, or within such other times as is hereinafter in that 
behalf* directed, before any justice or justices of the peace for the 
county, city, division or place where tin* offence or offence# shall 
be committed; or if committed by any pilot, then before any ■ 

justice or justices of the pence for the county, city, division or 
place aforesaid, or before any justice or justices of the. peace, or 
any magistrate onnagistratis of the city, town or port to which 
such pilot shall belong; or if onnmitted by any owner or master 
of any hhip or vessel, before any justice ©r Justins of the peace 
ioi tin* comity, city, division or place where the nfieiicc or offences, 
dial! have been committed: or before any justice or justices of 
the peace, or any magistrate, or magistrates of the county, city, 
town or port at which such owner or master slatfl reside, or to 
which the ship of such owner or master shall belong ; or if com- 
mitted on any part of the soft from 0//bixi»ea to the mouth of 
the l iven Thame*, or from Dmgenm to the mouth of the river 
Thamn, or upon the rivers Thames or Mcdwy t then only before 
i'omc justice or justices of the peace pf the counties of (Catty 
Sarny, Hum or Afk!dkm> or before seine, magistrate or nujgis- 
tratos of the city of London ; and all and m&ery rhe justice and 
justices, magistrate and magistrates aforesaid, is and itro hereby 
empowered and required, upon complain! to him or them made, 
to grant a warrant to bring before him or them such offender or 
offenders at the time or place in such warrant specified ; and if 
on conviction of the offender or offenders respectively on his her 
or their confession, or on the evidence of any one or monc 
credible witness or 'witness upon oath, (which oath *uch jufttesg 
or justices, magistrate ornwRwtnvUsi, is and arc hereby empowered 
to administer), such fine, penalty or forfeiture shall not be forth- 
with paid, it shall and may ho lawful to and tor such justice or 
justices, magistrate or magistrates, to levy the penalty by distess, 
ami &r want of distress to commit every such offender or offen- 
ders to due common gaol or house of correction for the county, 
city or place where such offender or offenders shall be Convicted, 
there to remain without bail or mainprixe for any time not cx* 

0 o 3 cccdiug 
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deeding six calendar months, nor less than twenty-one days, 
■unless such line, penalty or forfeiture, and all reasonable charges 
(attending the recovery thereof, shall be sooner paid: provided 
always, that in case the said respective periods of twelve calendar 
months and six calendar months, or either of them, within which 
fines penalties or forfeitures are to be sued tor as aforesaid, shall 
in any case or cases elapse and run out before any action or pro- 
sedation hereby authorised and directed shall have been com- 
menced for the recovery of such fines penalties or forfeitures ; 
■and if it shall in manner hereinafter mentioned he made to appear, 
as soon after as the circumstances of the case shall reasonably 
admit, dial the commenccmern of the action or prosecution lias 
been delayed by reason of the absence of any party or parties 
whether offending or complaining, or by the absence of any 
necessary witness or witnesses, then upon such circumstances 
being stated by affidavit in writing, made before any judge of 
any of His Majesty V courts of record at Westminster, it shall 
thereupon be lawful , for any such judge or judges to order or 
authorize the commencement of such action or prosecution 
within such further time as such judge shall think fit to limit in 
that behalf; and in such case the action or actions, prosecution 
or prosecutions so ordered or authorized shall and may he com- 
, menced and prosecuted within the lime or respective times so 
limited, hi like manner and with the like effect in all respects a? if 
such prosecutions had been commenced and prosecuted within 
the said respective periods of twelve months and six months 
hereby limited, 

LXXVTIL And be it further enacted, That in case any per- 
son against whom a warrant shall be issued by any justice or 
justices, magistrate or magistrates, before or after any com icrion 
for any offence against this Act, shall escape, go into, or reside 
or be in any other county, riding, division, city; liberty, town, or 
plapo, not within the jurisdiction of the justice or justices, magis- 
trate or magistrates, granting such warrant, it shall be lawful for 
any justice of the peace of the county, riding* division, city, 
liberty, town, or place, into which such person shall escape, either 
before or after conviction, and they and every of them are hereby 
required upon proof made upon oath of die .handwriting of any 
justice or justices, magistrate Or magistrates, granting such war- 
rant, to endorse bis or their name or names on such warrant, and 
the same when so indorsed shall be sufficient authority to all 
peace officers to execute such warrant in such other .county, rid- 
ing, division, city, town, or place, out of the jurisdiction of the 
justice or justices granting the said warrant ; and any justice or 
justices respectively, on the offender being apprehended and 
brought before him or them, within their respective jurisdictions, 
may proceed to hear and determine the complaint, in the same 
fanner as if it had originally arisen within his or their respective 

jurisdictions, 
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junsdictieus* or may tlireet the offender to be carried, and such 
offender shall accordingly, in that case, be carried to <«r before 
the justice or justices who granted the original warrant, ? 'to\be 
dealt with according to Jaw, * .. 4 V , 

LXXIX. And be it further enacted, That if any person 
shall be summoned as a witness upon any complaint or kforMb* n ,t "Fix- 
ation before any justice' or justices of the peace, magistrate, or 
magistrates, fitetU refuse or neglect toappe&r at tkb tiibe by* such 
summons appointed, having no just cause fur such neglect or re* of tonee- 
fusel, it shall be lawful for such justice or justices, foagisfra te or two. 
magistrates, on proof of such summons having 1 been served, and 
of a tender of reasonable expenoes having, been made to such 
person on hissing served with such summons, to issue a warrant, 
under his hand and seal or their hands ami seals, to bring such 
person before him or them; and if on appear&nety or m being 
brought before any justice or justices, raa^strate or magistrates, , 

'such person shall refuse to be examined on oath condaning the 
preraises, without having gome just cause for such, refusal, it shall 
t>e lawful for such justice or justice?, magistrate or magistrates, 
by warrant under his hand and seal, or thorr bands and seals, to 
commit such person to the house of correction, of the county, city, 
division, or place where any ebch person,' fsbail be apprel^mlcd, 
there to remain for any time not exceeding six weeks, nor, lest; 
than ten dap, as any such justice or justices, magistrate or ma- 
gistrates, shall direct. ' • 

LXXX. And be it further enacted, That every person who in Pn^m 
any examination upon oath, under the provisions of this Act, shall c ‘‘ m lcwu 
wilfully give false testimony, or a false account of the matter f 
sworn to by such person, shall be liable to bo prosecuted for the n ,ur,^m!tv 
same by indictment, and if duly convicted ol'ialst? swearing h\ foe of ^on- 
premises, shall be subject and liable to such punishments, disepia- 
litications, and disabilities, as any person would be subject, or 
liable to for wilful and corrupt perjury, in any other case by the 
laws and statutes of foe realm. 

LXXXT. And for the more easy and speedy conviction of CulLv’tCUunf 
offenders against this Act, be it further enacted, That all and may ^ 
every justice and justices of the peace, magistrate or magistrates, ***''**" tH 
before whom any jheraon foail be convicted of any offence against 
this Act, or- against any bye-laws rule, regulation, or order * 
hereby directed to remain in force, or ltcreafferfc© be made under 
the authority hereof* 'foal! and may cause the conviction to be, 
drawn up according to the following form, nr in words la the like 
effect; videlicet*, * ' 5 . *'* * ,■ ■ 

4 itHemembcred, That on foe % dfcy of 

4 ' ’ 1 in the year of dor JUrird < 

< ‘ A. B. is cbnvicM before too for us], 

* one for* two, tii the aue tnaff &?3 ^ Majesty’s justices of 

* the peacc'forthe ' ' 1 -f kirt\tperif)j th, 

O o 4 < ojfcna 
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‘ tiffin#*, and the. time and place taken and inhere committed, && the 

* ease may hf] contrary to an Act passed in the fihfcth year oC 
14 ,1 he reign of King ivtarge the Fourth, intituled, {here insert the 

* title of this Ad], and 1 [or wo] do adjudge that the said 

* {insert the offender's iwihiQ hath therefore forfeited 
4 the sum of {here insert the penalty']* Given under my hand 
4 imd Seal {or our hands and seals] the day and year first above 

* written-’ , 

A$d no certiorari, or other writ or process for the removal of troy 
*i*ch. conviction or any proceedings thereon, into any of Hi* 
Majesty’s Courts of Eecord at Westminster shall be aifowed or 
.granted. 

EXJCX3L And be it further enacted, Wat it shall and may 
be lawful to and for any pornoo or persons m» eormt^tod by any 
justice or jus-tioes of the peace, magistrate or magistrates helbvc 
ouenUtnicd, of any oileuhe or oilbnees gainst tins Act, or 
my bye-kwr, Title, order, regulation or onfuutwse hereby 
directed to remain in force, or hereafter so be made under the 
flaihurity Lwnf, w ithin three calendar nwmtiw next :fiter such 
tf'oin iction, to appeal ,ly ihe justices af the peace assembled m 
the genera? quartet s*%*icros hoi den for the county, uty (w pkicc 
.where iht? matter of appud shall arise, first giving ten day" 
notice of such appeal to the person or ptyntnvt* appe/fod against, 

, ;nid at the mat for thereof, and wvtiim fourteen dtiyn poxt aftn 
such notice entering inf<> a recognisance bdftwe ftomt justice ol 
-the jniticc for such comity,. city or place, with auffioont ttixetiw 
lamdiiioihrd to try such appeal, and far abiding the determine- 
non of the court therein ; and such jus* ices t>o asNOinbhd shall, 
n|H>u due proof of such notice having been given, and rgoogni- 
z$uice entered into, hear nud cfo term foe trie matter 1 oi such 
appeal, and nutij ulhor .confirm dr qiu&b and annul the said con- 
viction, and award such costs to’ cither party as to them shall 
seem just and xetooaahJe (and the decision of the said justice 
therein ^hitlt In* final, biiubng and eonciudvc) ; and no proceeding 
if Jbeilgyi or taken in pursuance of this Act shall be quashed or 
Vjidatcd for want effotm only, car be removed by certiorari or any 
other writ ui proves* whatsoever, into any of His Majesty’s 
Courts of Accord at Wetimiutcr or Cl sew- here ; any law or statute 
t contraty thereof in any w ise notwithstanding* 

* XiXX'XIlL Anri he ft iurrht r <en acted, That one4bi«l of all 
•ftsfos-or penalties to be levied in pursuance of this Act, dr *roder 
any %>cdr<w, rule, order, regaWon or ordinance herreby directed 
to jemain in force, or litre after to bo made’ tinder the autliority 
of this Act, by whomsoever iwhnwl, fsafre <Uid except such fines 
pr penalties, w application whereof shall by ibis Act be-other- 
wtwi expressly prodded for), .skill go to " the person Who shah 
mk mi sue for tlu same, and tlfcc rcroamdcf of uD such fines 
cn puuihuv distil lie earned io and applied to tbr purpose* of 

the 
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the said fund belonging to the said Corporation of Trinity House, 
called The Pilots Fund, w case such fines or penalties slwl) be 
incurred by pilots licensed by the said corporation, or by any 
jierson or persons in relation to any matters wherein such last- 
mentioned pilots shall be in anywise concerned; and in ease 
such fines or penalties shall be incurred by pilots belonging to 
the fellowship of' the iCinquc Fom, or by pilots under any other 
jurisdictions or authorities, or by any other person or j*>rsoa$ in 
relation to any mutters wherein such pilots respectively shall 
be in anywise concerned, then the remaining two-thirds of such 
last-mentioned fines or penalties shall be carried to and applied 
to the purposes of such fund u£ bath been or shall be created 
Ihr the relief# of such indigent pilots belonging to the said fellow- 
ship, or such other jimsubetions or authorities respectively, as 
ahull become incapable of discharging their duty from advanced 
age. or from any accident or iunmiity. 

* LXXXJV. And be it further enacted, That if any suit or ‘Limtortlo# 
action shall be brought or prosecuted against any person or ufwrnw. 
persons ibr anything done or to be done in jmrsutmee m ibis Act. * 
m every such ease the action or nuit shall be commenced within 
sqt calendar months neat afttr tiki fact committed, and not 
iUlimvi.se. uud shah be laid or brought in the county, city or place 
where the cause of action arisen, and not olsew here ; and the 
defendant or defendants m such action or suit may plead the 
general issue not guilty, and give this Act *iml the special matter 
ui evidence at auy t) mi to be hud tlierutpou, and that the sumo llfcUt ’* 
was done hi pursuance ami by the 'authority of this Act t and 
if it sh ill appear .so Xu be dime, or if any such action or suit 
shall be brought pitor lire time limited for bringing the sa»iu. 
tLui die jury *hall timi for the defendant or defendants ; and if 
‘ the plaint if or plaintiff* shall become nonsuited, or sitifcr u dh- 
eontmuana. of hi* or their actioa or actions, or if a verdict shall 
pass against the plaintiff or plaintiffs, , or if tipon demurrer 
judgment shall be given against the plaintiff or plaintiffs, the de- 
fendant or defendants shall imve treble covis, And shall base p,^, 
Audi remedy &v the same as auy dcfendajrt or defeudmite$*#d]i ( .«.k 
or Ivm* lor costs of suit in ptlier cast* of hiw. 

l-XXXV. And bo it further enacted, That All Act* of For* 

Ihuajent, mid all clauses, provisos, powers, authorities regada- 
, lions, penalties and forfeitures contained in any Act, which m 
any manner relate to the regulation of jWAot^ or pilot age within m n »y 
any river, port or harbour, or within any i<\e:d limits aipecifiWi in ilver * ^ 
$tuy*ittb Act, clause or provision, and in which any reference 
is made to thciwid Acts passed in the fer,ty-dgMh and fifty- r^lVu J * 
second years of the reign of his said late Majesty King to 

the Third m aforesaid, or either pf them* nr in any apply *'»*»«»« m 
tliereto, -or vary or alter any of the provisions thereof as to pilotV r nwt : 
or pilotage within any stub limits, shall continue in full ouo * 

notwithstanding 
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notwithstanding the repeal of the said Acts of the forty-eighth' 
and fifty-second years aforesaid, and shall be deemed to refer 
and apply to this Act, and shall be so construed .as if the same 
were particularly referred to in this Act; any thing in this Act 
to the contrary notwithstanding. 

LXXXY 1 . Provided always, and be it further enacted, Tliat 
noticing in this Act contained shall extender be construed to tat- 
ttmdto any ships or vessels belonging to His Majesty* his 
heirs and successors, as to tkir being compelled to take pilots 
on board. 

LXXXVfL Provided always, and be it further enacted, That 
nothing herein contained shall. extend to affect or impede the 
jurisdiction of the court of Loadmanage, as far as^rcKpects the 
pilots appointed under tk authority of the said court: and pro*- 
vided also that nettling in this Act contained shall extend or be 
construed to extend to affect or impair the jurisdiction of the 
High Court of Admiralty. ' - t 1 * 

' LXXXVIil* Provided always, and it is hereby further enacted 
and declared, That nothing in this Act contained* shall extend 
or be construed to extend to prejudice or take away any right, 
property, authority or jurisdiction of the mayor of the city of 
London , or of the mayor and commonalty and citizens of the 
city of London* to, in and upon the river Thames aforesaid. 

LXXXIX. And be it furtkr enacted, That notliing in thi,® 
Act contained shall extend or be construed to extend to the tak- 
ing away, abridging, defeating, impeaching, or interrupting of 
any grants, liberties, franchises, or privileges heretofore granted 
by any charters or Acts of Parliament to the pilots of the Trinity 
House of the town of K irtgtfon*u pon- Hull, or the Trinity House 
of Netvmik-upon* Tyne* or to give any authority to the Corpo- ^ 
ration ( of the Trinity House of Deptford Strond \ within any ports ’ 
or districts having separate jurisuiaions in matters of pilotage, 
under any Act of Parliament or charter, or to alter or repeal 
any provisions contained in any Act or Acts of Parliament relat- 
ing to the pilots of any ports or districts in relation to which 
particular provision shall has- been made in any Act or Acts of 
Parliament as to the pilots or pilotage, or to the pilotage within 
the limits prescribed by any Act or Acts of Parliament relating 
lo pilotage for such ports, or to the burthen of vessels navigating 
to or from such ports. , * , « 

X€* And bo it further enacted, That all provisions, dauses, 
penalties, and forfeitures* contained in an Act passed in the eighth 
year of the reign of Queen Elizabeth, or any other Act or Acts 
made and in force for the preservation of seamarks and beacons, 
shall extend and be construed to extend to all vessels duly ap- 
pointed to exhibit lights therein for the preservation of ship# and 
vessels at sea, and to all poisons removing, injuring, or destroying 

such 
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such vessels or lights, which otoces may be laid and tried in any 
county in * England. * * , - 

XCL And be it further enacted, That every person who shall 
ride by, malic fast to, or remove, or wilfully rundown, drum foul 
of any vessel, appointed or placed to exhibit lights, or my tyioy 
or beacon belonging to the Said Corporation of Trinity IlottsC of 
Deptford Strand, or belonging to or placed by any other cerpo* 
ration having lawful authority to place the same, shall, besides 
being liable to die expence of replacing or making good any 
damage occasioned thereby, forfeit for every such offence any 
sum not exceeding fifty pounds, nor less than ten pounds to be 
recovered by action of debt, bili. plaint, or information in which 
no essoign, protection, privilege, wager of law, or more than one 
imparlance shall be granted or allowed ; one-third of which said 
penalty shall go to the persons who shall inform 01 sue for the 
same, and the remainder of which said pruilty shall go to the 
said Corporation of Trinity House of Deptford Strand \ or other 
the corporation to which such vessel, buoy, or beacon shall belong, 
or by which the same shall have been placed as aforesaid, as the 
case may be, to be applied to tho charitable purposes of the said 
coq>orations respectively. ■ 

Public Act. s. ya. • 

Act may be altered or repealed this session. s> 93. 

A T . B — The Act' ft followed by two Schedules, containing 
Kates of Pilotage, ant} by the two following forms of Oath. 


Schedule (B.) ' , . > . 

OATH to be taken by the Master and Wardens of the Society 
1 of Cinque Port Pilots. 

i I t A* B* do swear, That I will diligently and impartially 

* examine and inquire into the capacity and still of 

* in the art of piloting ships and vessels over the fiats, and round 
4 the Long. Sand Head, and up the rivers of Thames and Med- 
4 way, and into Karosgate, Dover', Sandwich; and Margate Har- 

* hours, and also upon the coasts of Flanders and Holland ; and 
4 will make true and speedy return thereof to the lord warden 
4 of the Cinque Torts for the time being, or his deputy, without 

* favour, affection, fee or reward. 

■ „ So help me GOD/ 
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Schedule (C.) 

OATH to be taken by Sub-c^mynissionera for Pilotage. 

‘ h A*JB, do swear, That I will diligently and impartially 

* examine into tPie capacity and skill of 

T ip the art of piloting ships and vessels into the roadstead, port, 
‘ or harlMHtr, and upon the coasts following; videlicet, [here de- 
scribe (he limits tvtthm which the person examined u intended to 

* art m p&)l} and will make true and speedy return thereof 1o 

* the Corporation of Trinity House of Deptford Ntrond, without 
4 fovour, ftfFcction, fee, or reward, other than such fee or reward 
1 as is allowed by the bye laws or regulations duly established in 

* that behalf* So help me (iOl)f 


N* X.' 

63 aco. Ill, t.. ly<). 

AN ACT to lititiL the Responsibility of Ship Owners, in coUnn 
Cases. 

XSLTHKREAS it is of the utmost consequence and importance 
to' promote the increase of the number of Ship ^ and Vis- 
kcIs belonging to the United Kingdom, registered aecordiVg to 
law, and to prevent uuy discouragement to Merchant and nthcis 
from being interested therein : And whereas it is expedient to 
amend an Act, made in the seventh year si the reign of hi., lair 
?(j iy c i- Majesty King George the Second, intituled An Art to sell If low 
* ' * fa r (he tun of Whips shall he imwmLl*J\}r the arts of the Marten 

‘ or Mariners ; and also another Act, made iu the twenty-sixth 
year of the reign of his present Majesty intituled, An Art to 
ami awnd an Art mule in the eenenth year oj his late 
4 l * Majesty «v reign, intituled, 1 An Art to with: how far Owners of 

* Ships shall be answer a hie for the acts of Masters or Mariners, 
mdji/r u father U'elirf to the (hw'w of Ships ; and that 

other provisions dioftld bn made in respect thereof; be it there- 
fore enacted by the King’s most Excellent Majesty, by uml with 
the advice and consent of die Lords spiritual arid temporal, aiul 
Commons, h this present Parliament assembled, and by the 
Owftpis <>f authority of tlw same, TTiiit no person hr ppraoaa who is, are, or 
ssiiips shall shall be owner or owners, or part owner or owners of any .ship or 
not be liable vessel, shall be subject or liable to answer for or mate good $ny 
w wake or d ama g e arising or taking place by reason of any act, neg- 

<3anjag[ ,y tna Her or thing done, omitted or occasioned, without the 

evccAMoncd &ult or privity of Rich owner or owners*, which may happen to any 
without i * goods, 
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warw, mm-hwaliao, or other things laden or jwt on board 
thi 1 same ship or vessel, after the first day of Hcptmkr one 
thousand eight hundred and thirteen, » v r v Inch after ine satd tot THllltf ,,$* 
day of Srpimfrcr one thousand eight hundred, and thirteen, my u*ir ^ 
happen to any other ship or vessel, or to any good*, war^ t*M- w«vi ■ 
4-liandisBC* or other things, being in or on board of any other WP 
or vessel, further than the value of his or their tjhipor vewbatm 
the freight due or to grow due for and during the voyage which 
may ho in prosecution or contracted Ik at tire time of the lunp* 
veiling of such !o*s or damage, ( 

11 . And he it further enacted. That the value ot the carnage Value of 
of am goods, mires, or ittcrchmifliac, belonging to ’the owner or ,tlir rarrw^ 
any «♦' the owners of such ship or vessel, and abo the liny due ^ 
or* to grow due under or by virtue of any contract, uhvthir made < 
by or on biba It of bi* Maje-ty, or by or on the hehub of any a , trvutiu 
other person <n persons, or any body politic or corner ate what-, 
soever, except only such hitc in the cast* ol a rhip or vessel 
hiivd for tone. m»y not begin to be earned until the expiration ot 
«I\ calendar months after the happening of such loss or d.uooge, 
shuil he deemed and taken to ho, and ditfll be^ cowddoied as 
freight, v, hoin the intent no*! wiivniug and fur the purpox't* ol 
tin's Ad, and aU> of the oitM Adh of Vu'Jniiucnx made in tin 
seventh year ?f the reign of his ink Mi^osty King Uyr*** the 
Second/ und in tK twenty -si ’ah year of the reign of to present 


Majesty. - , . 

III . And be it limbo mete<i Thai in case any such 1 m ar 
damage -hall arise or happen, by more than one separate and 
distinct accident, act, neghct or A .fault, or on more t*» an one 
occasion in the course or progress r>f a voyuge, or after Me cud 
of any veuage. and before the commencement ol another voyage, 
each and every sue h loss or damage shall be paid, nnnpovisarod 
iiml satisfied ueeording to the provisions of this Act. m sunk mar 
the same way, and "to the sumt? cMant, as if no other <w 
damage had happened or arisen dm mg the same voyage, or 
alter the end of an) voyage and before the conuBctteonient ot 

another voyage. t „„ 

IV. Provided always, and be it farther enacted, That nolhmg 

herein contained shall lessen or take away any respoiuofaky to 
which any master or mariner of any ship or vessel may, now by 
law be liable, notwitteanding such master or marine may 
owner or part, owner of his .dsjp or vessel. • 

V. Provided also, and be it farther enacted, That notlung 
herein contained shall extend, or be construed to extend, to w 
owner or owners of any lighter, barge, boat nr vessel* ol any bur- 
then or description whatsoever, used solely fa, nvors or ml aim 
navigation, or any ship or vessel not duly registered according re 

VI. Provided also, and be it further meted, That nothing in 
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tto Act contained, shall extend to prevent anyabtidn or stirt 
Jjeing brought or instituted, 4 or proceeded in, in any court of 
compel wit jurisdiction, by any person or persons who shall have 
suffered rwiy loss or damage within the intent and meaning of this 
Ad, against any owner or pan owner of any siiip or vessel, not- 
withstanding any other person or persons may have' suffered any 
loss or damage by the same accident, act, neglect or default, or 
on the same occasion; but that all such actions and suits shaft 
and may be brought or instituted, and proceeded in, in such 
manner as the same might have been brought or instituted, or 
been proceeded in, if this Act had not been made ; subject never- 
theless to Such order as any court may thiols tit to make, to 
restrain proceedings in such action or suit, on special circum- 
stances, as justice and equity shall require. 

VII. And be it further enacted, That if several persons si mil 
suiter any loss ur damage in or to their goods, wares, merchan- 
dizes, ships, or otherwise, by any meant* lor which the responsi- 
bility of any owner or owners is limited by this Aft as aforesaid, 
and tlie value of the ship oi vessel, with all her appurtenances, 
ami the amount of the freight estimated as herein is mentioned, 
shall not bn sufficient to make full compensation It) all and every 
the person and persons suffering such loss and damages, it shah 
and may be lawful to 1 and for the person or persons liable to 
make satisfaction for such loss or damage, or any out* or more 
of them, on behalf of himself, her*eHi or themselves, and tin 1 
other owner or owners of the same ship or vessel, to exhibit 
a bill in any court of equity having competent jurisdiction, against 
all the persons who shall have brought any such action or actions, 
suit or suits aforesaid, and all other persons who sludj claim 
to be entitled to any rccornpencc for any loss or damage arising 
or happening by the same separate and distinct accident, act, 
neglect or default, or cm the same occasion to ascertain the 
amount of the value of the ship of vessel, appurtenances and 
freight, and for payment or distribution thereof rateably amongst 
the several persons claikung recommence its aforesaid, in proper* 
lion to the amount of die several losses or damages sustained by 
such persons so claiming such recompence as aforesaid, accord- 
ing to the rules of eejuky, and as the case may require : Provided 
always that the plaintiff or plaintiffs in such bill shall annex to 
such bill an affidavit that he, she or they do not directly or huh- ' 
directly collude with any of the defendants tliereto* or with any 
otto owner or owners of the same ship or vessel? or with any 
other person or persons, but that such bill is filed for the purposes 
only of justice, and to obtain the benefit of the provisions of this 
Act; and that the several persons named as defendants to the 
said bill* are, as the person or persons making such 1 affidavit 
verily behoves, all the persons claiming to bo entitled torccom- 
pence fox louV or damage sustained by the same accident, act, 
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neglect or default, or on (lie same occasion; and that all such 
defendants do claim such iecooipcncc, ami to be entiled to pro- 
portions of the value of such ship or \ easel, ’appurtenances and 
freight; and that no other person claims to be on tit led .to any 
proportion thereof under the provisions of this A<% and. that the 
amount of -the value of such riiip or vessel, appurtenances and 
freight, does? not exceed a sum. to be specified in such affidavit, 
and that the several claims made by the defendants to *udi bill, 
do exceed the amount of the value of such ship or vessel, appur- 
tenances ami freight ; and the plaintiff or plaintiff* in such bill 
shall, on idling such bill, apply to the court and obtain an order 
for liberty to pay into court the* account Of the value of such 
ship or vessel appurtenances and freight, as ascertained by such 
affidavit, and shall pay the same into court according to such 
order; uud no defendant- or defendants to such bill shall bo 
compellable to put in any answer thereto,! until mud) .value tdmtt 
have been paid into court as aforesaid, uute^thc court shall for 
smy special cause think fit to order security to be given for the 
same, in sue)) manner as the said court? shall think fit, citlier 
instead of payment thereof into mirt as aforesaid, or until such 
court shall make other 'order to the contrary ; and unless nut h 
money shall be paid inter court as aforesaid, or the said court 
skill moke such order for security as aforesaid, ami such security 
shall he given according. to the said order within one mouth after 
sue): bill shall have been filed, such bill shall immediately after 
the cxp ; rat«oii of such month, stand dismissed without any motion 
for that purpose; and the court shad thereupon order the. pay- 
ment of the costs of the -said suit to all the defendants who shall 
(hea have appeared to such bill; and in case such security shall 
ht* given anrresmd, and such value siodl afterwards* be ordered 
to be pufcl into court, and the same shall not be so paid within 
l he time to be limited by the court, such bill shall also stand 
dismissed without motion tor that purpose, and the said court 
*hull also order costs to be paid to the dtffeudynts as aforesaid;, 
and tn case any such bill shall at any rim|be dismissed after any 
such value Ml have been paid into court, or such security given 
us aforesaid, such court shall direct the money so paid into court, 
iff any, to be paid to the seveiul claimants,. defendants to such 
bilk who ..shall appear to the court to be entitled to proportions 
thereof in such .manner as to such com! shall appear to be just, 
uud bfyall order any security *o to be given us aforesaid to lx* 
put in suit, and the .money to be recovered thereupon to be paid 
into court J^)d distributed in hkc manner; , and such payments 
shall be without prejudice to any action’ or suit which may he 
brought or instituted by fujy other person or persona, not party 
or parties to such bill, for any such loss or damage - as aforesaid, 
although such loss or damage shall have arisen or happen*, d by 
the same accident, act, neglect or default, or, p\\ the same occ;:- 
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«ldr» an the hws or damage* for which mvoq xmee shall f>c 
chimed In fhe parlies defendants to such hill, ami all such pay- 
ments a* shall he made under the order of the said conrt shall he 
without prejudice to the recovery of the costs in any action or 
suit which shall have been brought by any such defendant or 
defendants, unices such costs shall be otherwise provided for 
by the said court. 

VUL Provided always, and be H farther enacted, That if it 
shall appwu to the court in which any such hill shall bo filed as 
aforesaid, that the money paid into court, or for which such 
sceunly shall be given as idoresaiil, is not the true a mount of 
the value of such ship or vessel, appurtenances and freight, the 
said court shall order such further sum of money to be paid 
into court, or such further security to be given as to the said 
court skid seem proper; and the said conn rtialf also at any time 
if the scud court shall tjee fit, order security to be give n for the 
costs of wnch suit ys to the said court shall sawn uece-carv s»i;d 
jus: ; and if such further sum of niOniy slir.ll nut be paid, or ,vceh 
further or other security , ahull hot be givn as aforesaid within 
rhe time to he limited by the said com; for that propose, such 
bill shall -land denulsscd without any orth»- for that propose: 
and Inc «.» id court. v ?udi thereupon order the payu »•'?)! of the ce £ 
of stub suit ro the several defendants hi the phdnti^ and j'iu 
the proper uiacUon* ih r the application of any irumc) paid h'r.^ 
court, or dueon my security given in siteh siut to u.svur di< 
demands of the ’cvrrc.l defendants in such suit, as hi such, court 
shall appeer to ]«; just. 

IX. Audits, it furtlur enacted, That if af;cr arty such soil shall 
have Ik eu iiii-i bated the ?nrne shall became abated or unpeilcci 
in the whole or In part, and the same shall m>( ho ivviwdor irouV 
perfect within tho linro to be lmv*od by the court !«>/ that pm 
pose, such suit and idl proceedings thcieiu r*!i:.ll stand disrou:,^! 
without any uniimi for that purpose; and the said court shall 
order the- coats of Miekstiit to he paid to the dclcndanb. thereto, 
or to the rcpiescutaws of any who shall he then dead; ;u*l it 
the plaintiff oj plui»;iifFs in any such sub, 01 any of thorn, shall be 
then dead, such cost* as shah not he otherwise paid shall be a 
charge <m tho a -.sots of such deceased plaintiff or plaintiffs, and 
AiK be recoverable us a debt by simple contract. 

X. And be it, further enacted, Thill tin? court in which wy 
smh bill shall be filed as aforesaid. Khali lie and is hereby autho- 
rized and empow ered to take all such measures ns to such court 
shall seem ju 4 Tor ascertaining the value of the ship or vessel, ap- 
purtenances, and freight, the amount of the losses or damages 
claimed by the defendants thereto respectively* and ali such mat- 
ters and things as shall be necessary for the purposes of justice 
in such suit, and for payment and distribution of the value of such 
ship or vessel, appurtenances and freight, amongst the several 

, {terwons 
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persons cittitWd ihefy^ 4*d geoemfiy to do jtietfew 4* *M 4p- 
pear to be jmst * and the co&* of <$ toe mid 

bytbo plw^ffpr plaintiff* *a sui;* obfeffs such Com iM 
stank fit Pthcmkc w otdeu * 7 , 

XL Ah& be it further enacted. That all »t* fd bfy 
the pfcmtiff q* pW4*& ta mym ch suit in a <tmrp of 
aforesaid shall be taxed anti settled as between attorney 
if the coott tehall thuih fit so to order* 

XII. Provided also, and be it further onacteib Thai ifepysuph Wum* 4 
bill shall be filed* and shah afterwards be dismissed by feavtm of Btfh to \» 
my such default of the plaintiff oj plaintiff therein as berrfnhf^ ***? 
fine puwided, or under any order of die said wH fo» that pp Vwuu 
pose, no mjtf bill shall be tiled by the samo plaintiff or plamiiffij* cwimm 
or his, to, or thou representatives, or by any other prnt owner 
01 pant owner** of the same ship or versed, unless the epurt in 
which such bill shall have been filed shall <nder woeb di&his&on t 


to be m Uhout prejudice the filing of a m?w bill, either abso- 
lutely or under such conditions gs to the said epuk shall seem 
jllSt. 

XIIL And fee k fmber meted, Thik if uny money |WI be * Tftt t <f 
paid into such court of r ijufry as aforesaid, in reqx'Ci. at the value })cUl j 

o*' any site h ship or imt appurtenance^ or flight, all intern# mu> dmn 
a*sd protit made thereof whilst sm$i money vl*all jreaiuan m court *»» batons to 
dull be < on&dcred as ta longing to the parties in tomb suit, who ** * *£ rue 
shall appear |o be emptied to the principal money or proparb<$^ _ * 
thereof rcspoettyel> ? and fusaUJw divided <m& distributed at,* n ,»d 
eordmgly , and il secunt) shall be given for wb v 4 n& 01 any 
parr thereat* the same aball beat " 1 attsrcafc* wd *uch ratarcM skill 


be applied m like insane?* t 
XI V, And bo it further ease bed* Shat if any wh bill sMI be 
filed as itarmid by my part owner or part owna^of &py siup or f»kd ly < t «t 
vessel, on behalf of lump©!# hfcrselfi or thews^es* and the other f».rr 
part owners, such bill sjiail bind sfi such other part osners, and t0 ** 
their ropresenmtives, in the same manner as tfoukt have ^ 
barn bound if parties Jfiamtife to such bag 1 ami if after the filing « (4t oi ^ 
bf any such 141 my <k the plaintiffs <» otte part ovmfcrs ^utll 
die, the right 4 sobon agawst wch part m net so dying, funded 
m my tort or wrong, $|4) not thereby be lost, but it sJtafl oe 
lawful to proceed ag4m>t the i«>pcettve uprt^utuuvcs of tfie 
part owners u> d$mg* h w^unanna ste ought t^v^baeja if, 
such riglvt erf actum liml be * u lounded (jn witrsot^ ? 1 

XV* And be xt further tnaciwi 'Hist tf any suffer such ^ tf r 
W01 chtrag* as afec^d shatf be iostduteil in wpn t 

court compeUnt to act as a court of eiputy fiw <• u> Uf1 * 

of to mrf, such coprt^balh m4 k l^rvby w~ 4 “ l ftf to 

pawerud to m>ct»a4 in wh sub ^ »»* ^ ^ i <i 

mamtw, mi m4er the same regul^kmfo* cm iiflx the MI | < 
powerb as are herein given t# courts ofeqmtj* so w as the same i»i»twa 
are applicable to die* nature of such court, and die fcma of piu- Arr * 

P p cmtmgs 
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eseedings therein, and such court shall use ail such means ns a 
court of equity is by this Act empowered to use for the purposes 
of this Act. 

Monty paid XVI. A tid be it further, enacted, That all and every sum and 
for Damage sums of money ’wliieh -shall he paid for or towards or on account 
how to {> f* jjayioss or damage, in, respect whereof the responsibility of the 
amnmttNi owners of any ship or Vessel is limited by .this Act, or by the said 
Acts or tidier' of dieoy or any coats incurred in relation thereto, 
shall and may be brought mto account among, die part owners of 
tlui sam&ship pr vessel in,, such and the like manner as money dis* 
bursed for the use thereof. ^ 

Public ;lct* X VIE And be it further enatftod* That this A ct shall l>e deemed 

and taken to be a Public Act, and shall bo judiciajljr.takcn notice 
of as such, by all judges, justices, and other per suns whomsoever, 
without.the same being specially pleaded , 



ti Geo.lV. c. 94. . 


AN ACT to f alter and amend an Act for the better protection of 
the Property of Merchants and others, who may hereafter 
enter into Contracts or Agreements in relation "to Goods, 
Wares or Merchan&y intrusted to Factors or Agents* 

4 (j 4 >v ,8x TSf ETERTlAS an A ct parsed in the fourth year the reign of 
* * His present Majesty, intitul ed, An Act fir the Utter Pw- 
teefion of the Property of Merchants anrf others, xvhomny he) c- 
uftvr entet ‘ iftfa ywircfcteyf Agreements in relation to '(foods, 

. - Wares or Merchandize* intruded to Factors or Agents : And 
whereas it is expedient to tikt and amend the said An, ami to 
make further* provisions iri rtiution, to such contracts or agree- 
ments, as hereinafter provided : Be it therefore enacted by the 
Kings most , Excellent Majesty, h^aiid with the advice and con- 
sent of the lairds Spiritual and Temporal, and Commons, in this 
present Parliament assembled, tiki by the authority of the same, 
Factor* or That from after the passing of this Act, .any person 'or per- 
Agonfs ti.iv- eons intrusted, for, die purpose of consignment or of sate, with 
any good^ wares or ruerchaadiisc, and who shall have shipped 
chandw m $ 00 ^ vwre f or merclumdizc in his, Iier f ior their own name 
their \m* or nairies, and any person w ^fsoois in whp#e' name, or names 
M'ssk.n, any goods, worths or merchandise rimtthe shipped bv tiiy other 
shall be person or persons* shall be deemed and taken to b* the true 
t^thetrui* owuer <w owners thereof, so fair as to entitle the epiitignee or con- 
Owner si £ m%cs of such goods, w^tis, ti*d n^rclikod^e'.to ,a hen thereon, 
us to give in respect of any money or n^opiftble security’ or securities ad- 
taiidity to vanned or given by such doftsighee or consignees to dr for the 
coMtraei* tint 1 of the person or pewhs in whose name or narndfr such goods, 
wares or merchandize shall he shipped, or in respect of any money 
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or negotiable security *>r securities taceived by hrnvher or them, widi | »n 
to the use of such consignee or consignees, iif 4he tife nmmr to fowiM- 
all intents and purposes as if' such i«i'w)ii or persons ivfcjs'or Were |[J£ 
the true owner or owners o t such goods, wafes and imdtfo^Ui ; ti }fc fj t u 
provkkd^ucfet consignee or Consignees $mH, bot Have. netfo&by wc^pi®- 
the bill of lading for theddivery nf such good*' wee 
cliandtee, or otherwise, at or before the time of any advance tyf 
such money or negotiable security, or of* such receipt of money 
or negotiable security in respect of which mh lien fo eiiu>te&, 
that such person or peraote so dapping in his* her or^thdr own 
name or names, or in whose name or iiames arfy goods, warn or 
merchandize shall ho shipped by iuy is Or are ^ 

not the actual m& lmSJitk tnvmar or owners; prC|Jncror orpfo- . 
prietors of such goods, wares and merchandxV -*p shipped as 
aforesaid, any law, usage or custom to the./ obutrSry'’ thereof j» 
anywise notwithstanding : Provided ateo* that the person per* * 
sons in whose name or names any sifoh goods, wate or mer- 
chandize are So shipped a#i aforesaid, sM be taken, ' for the 
purposes of this Act, to hare been intrusted ■ there mil \ for the 

a osc of consignment or of 'Unless the contrary thereof 
inr made to appear by bilfof #|cov^ry or Otherw&e, or be 
made to appeal*, or ho shown inevW^te by any person disputing 
such fact, , , ; if . \ 

IL And be it further enacted, That from, and after the fini in 
day of October, one thousand eight hunched and twenty -six* any JJTSrSf ' 
person or persons intrusted with ^nd in possesion of hoy bill of t a dm^ Ac. 
lading, India warrant, dock wiura^ keepers certifo whet}./ 

cate, wharfingers c^rti(jcatc, L warrant or pr<W for delivery of ownr-r so 
goods, ’shall oo deemed 4udf uffieh to be th# tnue owner or owners * ar . 
of the goods, wares and , merchandize de wbed au&nxmtfoued 
in the said several docfonehbi hereinbefore ‘stated respcctiyejy> 
or either of, them, so for as to' give validity to. any’ contact or 
agreement, lliereafter to Ih? made or entered Info by such person 
or persons so intrusted and ; in possession as afoivsa^» ' with any 
person or pirapa^T)pdy onjfodl^ politic or mporat&for the mile 
or disposition of $x? saM goods, wares and mercbandiV^ or any 
part thereof, or for the depoel? or' pledge foyw$f.ur any part 
thereof, as a securky for any money or i legpciabJe u^bunim dr 
instruments advanced or, given by such person or persons, body 
or bodies politic Or c^jforaf e* 'jyjpn tlfo faith of such several, do- 
cuments or eithdjof 'ukem; provided, and* person' or perso^ 
body Orbodieis politic or, corpora^ si till not bove noticebysum 
Socuibcnts or cite of, them* or otherwise, that suc^ pd^wdr 
persons so mttfisted m aforesaid Is "or are jfot the actifol and 
londJtUe owner of 'Wbe^’p^^^ fctich goods, 

wares or merehandisse sb, $clfo<w dejmsited or : $p%<$ a$» afore- 
said; any hw, Hinge or custom to the uiSvMf fat auj-- 

wise nptwith^&idihg. ’ 1 ‘ * 4 ‘ ' ' ,rt - 1 

*■ •' ‘‘ 1 ’ i-»r a 1 
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pnsm ; III," Provided always, and be it furthcr eoact^d,; That' in case 
to nc^u;r« ft -gjiy person or persons, body or bodies politic or corporate/ shall 
wftjntj up, aftor tho posing of this Act accept and take any such goods, 
thftCLof "W ® ov merchandize ia dt^oslr or pledge from any sutta'persoii 
an ageut fur or jiersona so in possession and inuusted asafore&aiu, without “no* 
»n antpct*. tiee &£ aibres^f, as a Security for any debt or 'demand due niul 
<kh», owing from such person or persons to intrusted and "in possession 
;:r a& ^fore^d,' U> Such peraejn or persons, body or bodied politic Or 
tttvlgan '* ' corporate, before the "time of such deposit ' or pledge, then and hi 
JjUCTt St iu that corn? sudipeiwibr persons, body or bodies politic or Cor- 
goudi perrate, so accepting'br fokfogsuch goods, wares or merchandize 
m deposit or jfeiJge; &lutfl ^cqtlSre no further or other right; title, 
or Interest 4 tn or, Upon brto th£ said goods, wares oif niejxbundJfae, 
or my &u$> document a$ aforesaid; ' timn was possessed, or 6ould 
or, might ha ve hcen, enforced by the said perten or persons so pos- 
sessed and Intrusted .^aiotesaid/ at the time of sudi deposit ox 
pledge as a security last but iuch person or person*, 
body or bodies politic or corporate, so accepting or taking sad i 
goods, tfores or ni^chtodbc in deposit or pledge, shall and may 
acquire, possess , ' and cidbrcb wh 'right, title or interest as wn« 
posseted ind might h$ryeheen enJnrccdby moh person bt persons 
so possessed aqd mt^isted ^ aforesaid ; ahy ‘mile of law, usage, 
or custom to the contrary nbtWithAndiftg^ '’ 1 ' : 

. 1 \fwm IV. And be it further cmicfedf T?iat ; Seim 4 ami "after the fir;t 

may cun* day of October one thousand eight hundred and twenty-six. it sfyill 

i»ct w«h bti lawful, to and forany pefarm or |>»or^,bd4y nr Jodies politic 
A^nr^ m or ^oratc, to contract with hny agetit dr &$&&«;’ ttutrusted with 
tbewdm*.ry any goods; wares w merdbantE^ ? « <5 to Whom the same may be 
to'irstrf consigned^ for the purchase of ajy.» such 'goods, wares and met- 
hu *Mm, or chanuW ? and to receive the safricbf and pay for flu 4 same to such 
runrtl \T* *8^* ot ^ mts • kn & contract ^p^nicht ihull be binding 
vithiu Ji,e upon hnd good against- the owner of such gd.t>ds, , wcs ahd mor- 
*jpm> chandbte, nnfcw ithsranfimg such perfoa or ‘pdtftM body or bodies 

am»wthy. politic or corporate, shall have notieb thai the person or persons 
making and entering info such contract, or on whiten behalf such 
ccniract is made of tittered mto, is an agent dr agents; provided 
each commit and payment beftnadc in fhe’Wual and ordinary 
course of business, arid tf^t such Wrson or body or Iodic* 

politic ,br corporate; 'dud! not, wueh'auch contract h entered into 
or payment made, Imvc nptibo that tolf^gem ur agent* h or are 
not nut.hbrizcd^o'^n the’«.aid gdodi/'war^ ^r^iricrchiitdiZe, or 
'h ■ ,* n receive tl^c >liul ^puttl^ mpper* * n 4 '* ' % ' 1 ' v‘ ! ’ ’ 

' ftorwns A” Ami be it flic ther 'enacted, ffat From 1 ah$ after t&e ! jpa&$mg 
srwpt of thi , Atfy it, shall 'be luwfd to and fof;any pbftowr' dr persons, 
m td ^ 05 'politic or trnr^r^ io; and take any ^vh 

m pfe4ge,>* z arc< dr miTd\amh>f , bf/kiy ^jddh’do^mmht ics uibrosaid, 

froiw^wu te’ deport or pkdge friim, any ' sWfecW ef footors, agent or 
pgentt? 5 hut a^hts, nbtwrthiuandfog $uch pefsoh or persons,' body 'dr^bodfes 
v' ' ‘ ' * ' r t s , 1 politic 



APPENDIX* K*XI.\ 581 

politic or .corporate, ahull have such^ notice as aftiresai.^ tii4t ,the in ihaicfaw 
person or persons making such deposit or pfaugeis or arc a factor »o* 

or favors,,, agent or agents ; but then m\ m that case SucR jforsdp 
or person^, body or bodies politic or corpora^ shall fkqjjke no 
further or other right, title, or interest in dr upon or to tru\$aid Wis jjoMsm* 
goods, wares or merchandize, or any such document as aforesaid, *>? 8Ui f 
for .the delivery thaw# ttei V as .possessed or dtjtijd. or might; have *& 
been enforced by the said fector or factors, agents dr a^nts, &t ^ c 
the time of such deposit or pledge as a seatrity as last atot^sdidV r * * 
but such person or persons, body or bodies pohtk 0 r corporate, ' " ' 
shall and may acquire, possess? tmd enfduT such right, ritle or 
Interest a* was possessed and might have been, enforced by such 
factor or factors, agent or agents, at the, tithe of kjeh depositor • 
pledge as aforesaid; any rule or law, usage or Cw4* om to the con* 
trury notwithstanding* 

VI. Provided always, and he it eitfKjWC ■‘JBtoft noting herein iv^tofthe 
contained shall be deemed, construed, or t^nib; deprive or prk tw owner * 
vent the true owner or owntts, pr proprietor proprietors, of u> follow fo$ 
smh goads, wares dr merchandize, frpm demanding and rceovtav 
itig the same from his, her or their "factor or, (actors* agent or hHnl j„ 
agents, before the same shall have been so rola, deposited,’ or ^ e ^ cut or 
pledge^, or from the assignee or assignees of such factor or factors, uf im »s- 
ugcut or agents* in the event ofhW her or %h‘ bankruptcy ; m>r iu 
to prevent such owner or owners, proprietor rw proprietors, from ^ ^ 
demanding or recovering of and from any person or persons, body <t.\, or u» t*j- 
or bodies politic or corporate, the ‘price or sum agreed to be paid th*m 
for the, purchase of such goods, w^ br merchandize, subject to bom a third 
anv right of seNq# oh, the part of such' person of persons, body or P*™* 
bodies politic or corporate, against such f after or factors, agent ^ jn * * r 
or ageute; nor to prevent, ■such owner or owners, proprietor or acTvhkw 
proprietors, from demanding or rtqoVeri ng of arid from .such person %vcm d 
or persons, hotly or bodies politic or corporate, *uch goods, wares «i>on 
or merchandize so deposited or pledged* upon repayment of the 
money, or op’ restoration of the negotiable instrument or instru- 
meats so advanced or given on die security of such goods, wares 
or merchandize as aforesaid, by such person qr persons, body or 
bodies politic dr corporate, to such iaetnr or faettfa, agent or 
agents ; and upon payment of such further sum of money, or op 
restoration of such other negotiable instrument or instruments (If * 1 
any ) as may have been advanced or given by such factor or factors, 
agent or agents, to such owner 1 >r owners, proprietor pr proprietors, 
or on payment of a sum of money equal to the amount ok such 
instrument or instruments ; nor to prevent the said ow^er or |” n c L a r ^ ev 
owners^ proprietor Or proprietory, from recovering of and from 
such, pwaitwr pt^ms, body or bodice politic or corporate, any the Own** 
balance or sum of money , remaining it» his, her or tlieir .bands, as «/ Good* » 
the prod«4 of ; the sa|e; of ^<ch gqods, wom:pr merchandize, 
after dt4wc% thereout ' the gmotuit of the roomy, dr negotiable ^ mt ~ d 
' ' 4 "' ' pp;r j ' ‘ ■ Instrument jhuUbc 
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instrument or Instruments, so advanced or given upon the «ority 
thereof as aforesaid i Provided always, That in case of the bank- 
ruptcy of any such factor or agent, the owner or owners proprietor 
or proprietors of the goods, wares and merchandize so pledged 
and redeemed a* aforesaid, shell be held to have discharged pro 
tnnto the debt due by imp, her or them to the estate of such 
bankrupt 

VII. And whereas it is expedient to prevent the iroprojier de- 
posit or pledge of goods? w ares or merchandize, or the documents 
relating to such goods, wares or merchandize, intrusted or con- 
signed as aforesaid to factors or agents; be it therefore enacted, 
Thai if any such factor or agAu, at any time from and after the 
said first day of Qchfar one thmwamf eight hundred and twenty- 
six, shall deposit or pledge my goods, wares or merchandize, in - 
trusted or consigned as aforesaid to hjs or her care or manage- 
ment,’ or arty of the <; W& afrvml documents so possessed or in- 
trusted a? afbresaid/with any person or persons, body or bodice 
politic or corporate, trt a security for any money or negoeiablc 
instrument or muniments borrowed Or received by such factor 
or agent, and ©hall apply or dispose thereof to his or her own 
rise, in violation of good faith, ami with intent to defraud the 
ow icr or owners oi' any such goods, wares or merchandize every 
person so offending, in any pm of the United Kingdom, shall 
be dm med and taken to tie guilty of a misdemeanor, and being 
convicted thereof according to law, shall be sentenced to trans- 
portation for any term not exceeding fourteen years, or to re- 
ceive such other punishment, os may by law be inflicted 00 per- 
sons guilty of a misdemeanor, and as die court before whom such 
offender may be tried, and convicted shall .adjudge* 

VIII. Provided always, anil' be it furthe; enacted, That no- 
thing }){»rciii contained shall extend or In* construed to extend to 
subject any person or persons to prosecution, for having dejwisif- 
t\\ or pledged any goods, ware® or merchandize, so intrusted or ^ 
consigned hi him, her or them, provided U*t? same slaill not. be 
made a scemity tor or subject to the payment of any greuier sum 
or sums* of money than ut the time of such deposit or pledge was 
justly due und owing to such person or persons from Ins? her or 
their princij>al or ptincipals: Provided nevtTtlirfivss, rii^t the* 
acceptance of bills of exchange by such person or persons drawn 
by or an account of such principal or principals, shall not be con- 
sidered as constituting any part of such debt so due and owing 
from, such principal or principals within the true inteht and 
meaning of this Act* so a© to excuse the consequence of such 

n deposit or pledge,, unless such bills shall lie paid whenfchc same 
shall respectively become due. 

IX. Provided" also, and be it further enacted. That the penalty 
by this Art annexed to, the armmission of any offence intended 
to be guaidcd against by this Act, shall not -extend or lye con- 
strued 
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strued ter extend to any partner or partners, or^other person or 
persons of or belonging to any partnership, aoefoty. or &m, ex- 
cept only such partner or partners, person or persons as slialf 
ho accessary or privy to, tlic commission of such ofiboep; any 
thing heroin contained to the contrary in anywise notwithstanding. 

X. Provided also, and be it further enacted, That nothing ta 
this Act contained, nor any proceeding, conviction or judgment 
to be had or taken thereujKm, shali hinder, prevent, lessen or 
impeach, any remedy at law or in equity, which any party or 
parties aggrieved by any offence against this Act might or would 
have had or have been entitled to against any $udh offender if 
tkf» Act had not been made, mtr any proceeding, conviction or 
judgment, laid been had or taken tliereupon,; but nevertheless, 
the. conviction of any offender against this Act shall not? be re- 
ceived in evidence iu any action at < law or. suit in equity against 
such ofiender: And further, tlrat do- person shall bo liable to be 
Convicted by any evidence .whatever as m offender against ' this 
Act. in respect ol any act, matter or. thing done by him, if he 
ahafl at any time previously to his being indicted for such offence 
have disdowd any such .mattcrorthing on oath, under or, in con- 
sequence of any compulsory prueej^of any court of law nr equity, 
iu any action, suit or preceding, in 01 to wliidh be shall have 
been u party, and which shall have. been hmttjide instituted by 
the party aggrieved by the act, matter or thing, which shall have 
been committed by Such offender aforesaid. . 


N-xic; 

STATUTES REt^TING TO SAEYAGE. 

12 Atme^ AW. %. c. 


AN ACT for the preserving alt such $hips, and Goods thereof, 
which shall happen to be forced on Shore, or stranded upon 
the Coasts of tin* Kingdom, or any other of her Majesty's 
Dominions* * 1 , * 

* TJS 7 HERE AS by an Act made an fhe third year of the reign 
‘ * * of King Edward thc First, concerning wrecks at sea, it 
‘ fe enacted, tiiat- where a xn&n, a dog or a cat/ escape quick out 

* of the ship, find Stjclv ship, nor barge^ Xtor any tiling in tliem, 

* shall be ndjpdged a wreck, hut the goods slutfl be waved, and 
i kept by view of the sWiff, coroner, or the king's bailiff, and 

* delivered into tlie hands of Such as arc of rhe town where the 
‘ goods were found ; so that if any sue ' for those goods, and after 
‘ prove that they wep* his, or ^perished within life keeping, within 
4 a year gnd a oay, they shall be restored to him, without delay., 

* ami if not, they shall Remain to the kipg, or tb aueh others to 

" Di'4 ' ’ * whom 
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1 whom .wreck belonged) ; and lie that otherwise dot.li> and thereof 
'i < teattaiutoA shiid he awarded to prison* and “make Swe' at the ■ 
4 Ed. i, >su *kmg« will: And whereas by another Act made in ttefotath 
i/ , * year of the ragn of thesaid king Edward the First, [intituled, 
r : - - iV officio Cormiatom']? cojacerning the imsct.of die #t&j it » 

1 * cuartedi that wheresoever it be, found, if -any lay hands of it, 

' { ^be shall he attached by sufficient pledges, and the price of the 

* wreck shall ho valued, arid delivered toutin' town ; And whereas 
6 great complaints have been made by several mmdiaut!?, as well 
‘ hejr Majesty's subjects, as foreigners trading to ami fruir, tliis 
‘ kingdom, tnat many ships of trade, after all their dangers tx 
6 sea escaped; have -unlbitunatdy> near homo, inn on shore, or 
' been sUranded on die Conors thereof; and that sunh ships have. 

* hceirbarharously plundered by her Majesty's subjects, and t^eir 

* cargoes embezzled/ and wfaronny part thereof hax boon Hived, 

4 if. has been swallowed :np by etforhitanf demands for salvage to 

, * the great Joss of hot? Majesty Vtovimne, and to the mm h greater 

* darrtige of berSfafestye trading subjects : For remedy when of* 
mtvnri, &c. 1 lie it enacted by Ac Queens most excdktit .Majesty, by and 

i V j*h she advice and consent of the I^ords Spiritual wd Temporal. 
*«m Lmmi am * hi this Parliament assembled, and by tlu> 

n^n meft* uaihurity of the same, Thattlie sheriffs, justices of the peace of 
to «w 9 t of every county, or county ofa city * or town, and hko all majors, 

aiTitfw iu bailiiT^ and other head offerers* of corporations and porf-tmvrm 

diiircw. adjoining to dm :««, and ah constables, . lieodhiwnigte, 

tydiingmcm, arul tx&m -of the customs in ril and fcvory such 
places, fchttii, upon application made to tbdm,v<r .*ejr *of them, 
by nr on the bdttrtf of any commander or chid' ofiteer of any .ship 
wvowh'of any of her Majesty’* subjects - Or , others being m 
danger of^eing- .sLraticipd or run pn shore/ or being branded or 
run m are :bcwy empowered ’ and' reteuireni to command 
the tJomtablf$ of the several pons within h\*r Mjaj^ty a dominions, 

1 noarm to the sea-coasts* where any such ship ©r vejf«el shall he 
m danger as aforesaid, 1 to . snmnum und call together as many 
inen&rslmlj ]>e tlumglit ncccysary to the a&shtaace and for the 
fwesfervatten , of such ship or vesfeeV m ( in. Afatriw m aforesaid 
All t 0 arid d*$r cargoes ; :mdi that Sf. tWe slmU b&my ship or vessel 
Lwh at bar man of war m niufehants ahip, belonging to her Majesty, 

or any pf 4ier Kibjecbv riding at anchor Dc&r the pkee •where 
p«eh ship or vessel i&Ju difttrm or ckugcnas kbresaid,,<;hft» officers 
of the cu»> aud^miiohies above-meutbno^ or my of them,, 
are hereby empowered end esquired io demapd of im superior 
otfitm «f such ship or msel#- ud tiding at aibrmid, 

„ assistance by “their boat^ond such hands as 4i)ey,w;t‘oaivume!)tly 
■-spare, for me said service and pnjswatiou ,rf di<>,$aid,fbif><w 
..'.ktawei, so in dfatr&g of.&for e^dUvaad that m case such .superior 
■ nflScw.^f wmh ship or vessel, at anchor as afiwsqid, shall 
. srrfuse or negh ct to give' such ossts^nc^ he slmli fyrfd% fot the 
- ■ - t ■. ,* " ,■ t /’ •, *. t ,•* * sume, 
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same the sum. of mm hundred pounds, to be covered by the m t’utfel- 
Ropcrior officer of the said ship or .raw), so in distress im ‘afore- ^ of 
said, together with their costs of suit, in any, of her Majesty s im l * > 
courts of record, by action, debt**bill plaint. or information* 
wherein no mngn, wagef.ofW, or proiection shidl be allowed. 

11 4 And; for the encourageroeht of such persons as sh&Bijvie 3h awnahi* 

* their assistance to such ships or vessels so m Stress a&ifc .ja^c* to 
said;’ Be k further enacted, , That the said collectors of tJici 
customs, mitl the must, or or commanding officer of any sljips or ^3^ 

vessels, and ali others nhb&M act or he employed in, thepre- 
serving of any such ship or .■vessel in disfcvss as iiibrt^aidv or their from 
cargoes, filsuil, within day* after, the twrviec pcrforra&b he > {fA,Klc d 

pant a m<KOtnihle reward lor die same* by the wander, rn&i* i,re to 

torpor other superior office marines or ewpers pf the sdirp or W cw,tt>w * 
vessel, so in distress ,a's aforesaid, Or : by, the merchant, w hose 

ship, vessel, or goods be^so M,vid a^.afrresaidf and in * 

default thereof, the said ship, vemd >f or;^WHK* #0 #*vfc& as.afure- . 
wild shall remaindn the custody of sadl^fficerof tlic cqatom*, \ '; 

‘or his deputy until such time that all dhurges shall he ,p*ml and , » • « , 

until ihc said officer of the customs* or hfe deputy, and the said 
master or other officer of the ship of, vtml, mi all others so 
employed aft aforesaid, shall be mwwiwbly gratified for tlicir said 
assistance and trouble or 'good wnwy given for that purpose to 
the & 1 tisf action ofthe Severn partkti that are to receive the same; 

;tud that in aattj dtw such salvage, the comma rd«r or other , . 
superior officer, luarte** of owners qf sach&ip or wswl.«o wved 
;w aforesaid, or mcrehatH^vhose goods shad bo ao «avW as afore- ■ 
said, sliaft disagree. ;wi;U tlk* said (Ajctn^of the customs* nr bis 
deputy, touching , the tm/nkw deserved l>y 5 Smy <rf .the pemms w 
employed m afnrv&dd it jstei) he. lawful for the commander of 
such slap or vesapl so saved, of tW wpfcr of the goods, or, the 
merchant interested therein, and also for theswd officer of the * , 

customs, or hk deputy, to nomumte thm of, the neighbouring ; oemu 
justices of the peace, who shall thereupon adjust, the tpmltm of j*, bl t j, c 
the monies or gratuities, to be paid to the several’ persons acting qu&nnun, 
or being employed in the salvage of the said slop, vessel or 
goods ; and <such adjustments shall he binding to all parties* and * t , 
shall he recoverable, in ait a^fckm ut law, to be brought in any tf 
her Majesty's courts of record, by the respective persons to whom 
the saw aliall be allotted by the said justices of pence; -and «i m 
cm it shall happen .that no persons slrnli d)jp£»r to mate hfc . daiimd m 
ekun to all ot,my of fte goods .that ihW! be Mvedy s tfeat?thm «u»d « , , 

m such case tte cWef of cev of the customs of the »ws, port, *° bp ^ 
to the place where' the said.; ship or vessel was so $& Stress as 
shaft apply to /Any of urn nearest justiot^ of tte peace, 
vnhq mil put him dr some other re^mtisiWe puisq^ $n posses«ion 
the said "goods, such justices, of peace taking -an amount in 
writing of & ahid goods, to be signed by officer of the 
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eustdtns; and if the said goods shall not bp legally claimed witlaxt 
the space of twelve mentis next ensuing, by the rightful owner 
. thereof, then public sale shall be made thereof, and if perishable 
<" ■ ' ‘goods, Jbithwith to be sold, and after all charges deducted, the 
MvhTwmo* residue of the monies arising by such sale, with a fair and just 
nm tnm* ammnfc of the whole* shall be transmitted to her Majesty's Ex- 
mittwi »ut<> chequer, there to remain for the benefit of the rightful owner 
qucrX-° w ^ cn *pp«iring, who upon affidavit or ot her prod’ made of his or 
tiieir right or property thereto, to the satisfaction of* one of the 
» barons of the coif of* the Exchequer, shall, upon Ids order* re- 

ceive the siime out of the Exchequer. 

TV] sons cn- III. And it is hereby also enacted, That if* any person or per* 
6%s sons whatsoever, besides those empowered by tin* mid officer of 
without the customs, or his deputy, and the constables as aforesaid, shall 
t4,VT ‘ * enter or endeavour to enter on board any such ship or vessel, so 
* tn distress as aforesaid, without the lea\e or cmwnt of the com- 
mander, or other superior officer inf the said ship, or of the said 
-officer of the customs, or his deputy, or of the said constable, or 
frame or one of tlwni employed for the service and preservation* 
or hinder* of the said ship or vessel, as aforesaid ; or in case any person ahull 
mg the miv- molest him, them, br way of them, in the saving of the said ihip, 
,iug the vessel or goods, or shall cndcavour to impede or hinder the saving 
inkedou- ^ m 7 mc ^ 8 ^P> wwd or goods, or when any such goods are 
l*te iumfac- ft aved, shall take out or deface the marks of’ any .such good*, 
tion. before the same sliall be- taken down in a book or book* for that 
purpose provided by the commander or ruling officer, and the 
first officer of the customs 'as aforesaid, such person or porous 
shall, within the space of twenty days, make doukie satisfaction 
to the party grieved, at ; the discretion of the t* o next justices of 
peace, or in default thereof, shall by such Justices of v peace be 
sent to the next house of correction, where he shall continue and 
be employed in hard labour by the space of twelve months then 
mHX cluing ; and that it shall be lawful tiix any commander or 
maj npe! superior officer of the said ship or vessel, »o in distress as aforesaid, 
pw»rf iiu. or for the said officer of the customs, or constables m board the 
to \\w bSj»i^ soto ship or vessel* to repel by force any such person or persons as 
shall wnbout such leave or consent from (he said commander or 
sui>eribr officer, or tlit smd officer of the customs* or his deputy* 
or such constables, as afciimid, press on board tlte aaid fJdp or 
vessel so m di&tmss. ,m aforesaid, and thereby molest them in 
the preservation 6f the said slop or rem& f m in distress, as 
aforesaid. 

' Gmd* ar- IV. And it k l*ereby likewise enacted, That in'rw* any .goods 
ried ofil to. shall be ftmnd upon any person or persons, ihat were foota or 
bfl wmm»< earned oft' from any such ship or vessel m distress as afore* 
*vre4vp! ^ nr they, bn whom such goods shall be found, shall 
faimeiliatidy, up<m draand, driver the $$m to the owner thereof, 
br io $uch person by such owner authorized to receive the max: ; 

' • ■ ; ' ' ot 
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bt in default thereof, shall be liable to pay treble the value of Penalty 
'm&tgood*, to be recovered by such owner in an action at law to trehle tlje 
be brought for the same. ' a!uc * 

V. And it is hereby moreover carted, Tlrnt if any person or Making 
persons shall make or be assisting in the making, any hole in the Me* «» tlie 
bottom, side* or any other part of any ship or vessel, so in dis~ ^ 
tres* as aforesaid, or shall steal any pump belonging to my ship * fin * 4 
or ves*d, so in distress as aforesaid, or shall be aiding or abutting , 
in tiie stealing such pump, as aforesaid, or shall wjjfnDy do any 
thing tending to the immediate loss or destruction of *tieh ship or % 

vessel, such person or persons ahull be and arc hereby made guilty " - 
of felony, without any benefit o£ hie, her or their clergy* 

VL And* he it further enacted by die authority aforesaid, That General 
, if any action, suit, Or infornitttinn, shall be commenced or prose- *mwv 
cuteil against any person or persons, for any thing that, he or thtjy 
shall do, or cause to be done* m pursuance oAhis Act, md cxe-* 
toting any of the powers and authorities, or any of the orders or 
directions therein mentioned, itil! and every 'person and* persons, 
an «ncd in any court whatsoever, shall and mny plead the 'general ** 

issue, and give this Act and the special matter in evidence; and 
if in any such suit rite purititiifor prosecutur shall become nonsuit, 
or forbear prosecution* or discoimnue die suit, or if n verdict shall 
pass iigainst him, or judgment be given against him upon a de- 
murrer, then in auy of the, said eases the defendant or defendants? 
shall recover full costs; for which he and they shall have the like 
remedy, as where costs by tow are awarded ? and this Act shall be p u u lC t \^ 
taken and allowed, in all courts within this- kingdoms as 0 . Public 
Act, and all Judges and Justices are .hereby required to lake 
notice thereof" as such without special pleading of the same, 

VI 1. Provided nevertheless, if any officer of the customs, or hid Cut torn* 
deputy, >0 empowered its above, shall, by fra#d or wilful neglect, m,Ufce 
abuse tk‘ trust so hereby re}w>aed in him as aforesaid, and shall 
be convicted thereof in due form of law, such officer, -or his do* r^i u-it ue- 
puty, shall n'&pccfci vely forfeit treble damages to the prnlv grieved, bu> tin* 
to be recovered i» any action or suit to be brought in any Court and 
of Kccord, and skill from thenceforth be fully disabled and ten- dnwbM. 
dered incapable of the same, or any other employment relating to 
the suid customs* ' 

V1IL And it is hereby further enacted, That this Act, and AcUpc«w> 
.tlic several clauses herein contained, shall take effect from am! w 
alter the first day of Augutf in the year of our Lord one thousand 1 j^ 4 * 

seven hundred and fourteen ; and that, fm ti> better ‘observing 
of the KaifflV this Act shall be read four times m the year do all i\m^ in 
the parish dturdhea and chapel s of ©very »ea port town, ami upon j < * ir w 
<fche sea coast !n this kingdom, upon the Sundays next before Sa, “* a > s 111 
Michu4mas-4ui/i Chri$lmaf>*dcty, Lodv-day, and Midwimutr-day ^{J Ht 
in the morning, immediately idler the prayers* and before the 
■sermon. ** ■ , * 

IX. provided 
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IX, Provided always, and it k hereby enacted, That neither 
this Act, nor any thing herein contained, shall any ways extend 
io (lepi ivy, oi* any ways prejudice* her royal Majesty, her Mrs or 
tfum^orsj or any claiming tinder them, or any of them, or any 
patentee or grantee of the crown. or any lord or lords of any 
manor or manors or other person fthattoeier, of or in relation to 
any right which they* or any of them respectively have, or shall 
have, or lawfully rimy claim to any w reck or wrecks, or any goods 
that are* or shall be float sftm, jetsam, Or lagan, hot that such re- 
spective rights shall be enjoyed la as full, ample, had beneficial H 
jlianiuir, ih every respect, as if this Act had never been made. 

, X* Provided, that thh< Aer shall continue; in three for the space 
of three years, 'mid from thence to the cad of the next session of 
Parliament, and no longer. 

^ [Made perpetual by 4 Ckv< 1. c. is.] 

, , mm » A ,. > . 

/ , *: 0 , (jjq* 11 . ?G;g, j y. 

AN ACT for enforcing the Laws against Persons who .shall steal 
o" detain Ship* rocked Goods ; and for the Relief of Persons 
suffering Losses thereby. 

v WHEREAS notwiihstaudidgtbe good atul salutary laws now 
■* in being against plundering and df-gtroyhig vessels in distress, 

* and against taking an ay shipwrecked, lost or branded goods, 

1 many wieked enormities have been committed, to the disgrace 
4 of the nation, and to tlw grievous damage of merchants ami 
4 mariners of otir own anti other countries :* For remedy then of, 
Ke it enacted by rhe King's rnos! excellent Majesty, by and with 
the advice and consent of the Lords Sfjiritnrt) and Temporal, and 
Commons, in this Parliament es-cmbled, and by the au- 

thority of the same, That if any person cr person* shall plunder, 
steak take wwh\ ui tiestioV any goads or merchandize, or other 
effects, from or Ik longing to my ship or u>*el of his Majesty's 
subjects, or others, which filnl! be in distress, or which slutl) W 
wr ebbed, Wt. stranded or c:g>t oh shore in any part of his Majesty's 
dominions, {whether any living creature be on hoard sueh\osst*l 
or not) or any of the furniture, tudkie, apparel, provision, or part 
of Such ship or vessel ; ot* shall heat or wound with intent to kill 
or destroy, or shall otherwise wilfully obstruct the dscape of any, 
person endeavouring to saye Ids or her lift* from such ship or 
vessel, or the wreck thereof; or if any person or persons shall jiftt out 
any false fight or lights with intention to bring any ship or vessel 
info danger ; then such person or persons m offending shall he 
deemed sruiky of felony. and being lawfully cohvicted thtreof, 

1 shall sober death as irt eases <?f felony, without benefit of clergy* 

IL Provided always, and bo it enacted by the authority tdbre- 
said, Thai when j^oocb or etfecu of feam$ value uhal) b? ‘stranded, 

1 *' ' ‘ ■’ ^ lo$C 
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lost or eqst on shore, ami shall bo stolqu widjout dreumtoees mail take 
of erueltv, outrage or violence ; then und'm such cases, it shall WU > v 
be lawful for any person ?r persons to prosecute for such .offence * ,k}l * 

by Way of indictment for petit larceny find the offenders being 
thereof lawfully convicted, shall suffer such punishment ns» T the af croeuy, 
laws i\\ cases of petit larceny do enjoin or require* • . , ,t the offender 

. HI. Andbe it further enacted by the authority aforesaid, That lti yy **; * n “ 
i? shall be lawful for any one or more of liia Majesty’s Justices of itiUtn- 
the Peace, upon information made before him or thorn upon oaih ^ 
(which oath all Justice:-; arc- hereby empowered to administer) of ?ttSUoeg 
any part of the cargo or effects whatsoever belonging to mv ship nn'uuwm? 
or vWl lost or stranded upon or near tlac coasts aforesaid, being non of *%- 
uuluwfuTly carried or conveyed away, or concealed in any house, w «dtH 
out-house, barn or other place, or of some reasonable cause of cwb &«»*« 
suspicion thereof, 1o, issue his or their w arrant or warrants for the 
searching of such house, out-Uouse, Wm or other place* as in* ^ iwuc ’ 
other cases of stolen goods ; And if the same shall he found iu vjarch var- 
a»ch bow, out-house,' hart', or other place of places, or upon or ril>tt s 
in the custody or pon^ession of spy person or persons not legally 
authorized 01 edlitkd tt? keep and withhold the same ; uwi the 
owner or ocoijwr of such house, out-house, barn, or other place, ^ 
or the pomm or person/* upon whom, n r in vlune custody or \u*~ tn 
session the same 4ii!J be found, shall not immediately, upon Uov <ns- 
demand, deliver the same to the lawfol owner or owners thereof, Wy *b<* 
or t*> such other person or nmojK as mIuJI be lawfully authorial 8{<aJi 
to demand the same; pr not give a .good account, to the 
satisfaction of the, Justice or, Justices, how he, she or they a4!U jJ * 
came b) or becauie pioajk ssed thereof f'it shall and maybe toctnry or- 
lawful ro ami for stqch’Juiilce or Justices, upon proof of *uch «•«“** to he 
refusal, and he and they is and are hereby requ'ivd to commit J on) ' 7llU ^ 

the mi offi nder or offenders, 1° *ho cqqiin<m guul for tie space of ^‘,' s IU 
six months. or imlB he, sin or, they shall haw land to «uch lawful mitdp-iV ’ , 
owner or owners, or to the ptTSOp or pe;*jous lawfully authorised mwitorfo** 
to receive the $amo, treble theyahte of the goods Or /things so by Wft v *’ ,u *- 
him, her or them, unlawfully detained. ; , 1 \ 

IV. And be it further enacted by the authority aforesaid, That (itwlsSf- 
if any person or person* shalWftr or expose to sale any goods or fr* p *t*> 
effects whatsoever belonging to anythin tu* vossel hvt, >1 landed 
or cits! ou slioie nfo^sgui, apd .^rnMully taken away, or reason^ L^Vhip- * 
ably suspected so to have been; , t then anti in ewv such ease,' it *wini T t*- 
shall be lowfulior the per^a or persons to whom the same shah lx* «*•?!, 
be offered for iule, ox an y pjtifvi of tk ciMvms or, «ww/« any 
•constable, hcodborough or tyihingiiian* or other peace office**, to 
stop,' tafce and !$ue the sqM goods, anif effects* mid that he or, 
they sbdlj with all convenient speed, t c&m tho or give | l)iH ^ ,v 
notice ofiucb ^i« v uyc to fome one or mortal hi^Sl^jesty's justice l , J MWe5 , 
or ^u^tiens qf^JioJjeace r and if the person, or persons wbo skit «,m\ w 
kvd offered the sjid goods or effects to aaie, or some other person «o» offrmig 

, , . J . tluo sama 
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or persons 00 h\>> her or (heir behalf shall wot appear before the 
mi justice withm ten days next after such seizure, ami make out* 
to the satisfaction of die sftjd justice, the property of the said 
goods or effects to be in him, her or them, or t» the person or 
poisons hy whom be, she or they was; or were employed to sell 
the some ; then the said goods or effects shall, by order of the 
said justice, be forthwith deliu'reil o\er to or for the use of the 
rightful owner or owners tlierdtif, upon payment of a reasonable 
reward for such seizure (to be ascertained by the said justice) to 
the person who seized the same; and such justice shall and may 
commit the person or jjemms who shall m have offered or exjmsod 
the said goods, or things to sale as aforesaid to the com mow gaol 
for the splice of si % months, or until be, she or they shall bate 
paid to such lawful owner nr owners, or to the person or persons 
lawfully authorized to receive the same, treble 1 the value of' the 
said goods or effects so by him, her orthem, unlawfully offered 10 
sale ns aforesaid. ’ 

V. And bu it furtlitr enacted by the authority aforesaid, That 
in case any person or persons not employed by the master, ma- 
riners’ or owners, or other persons lawfully authorised in the *al- 
r*»go of any ship or ve^el, or the Cargo or provision thereof, shall, 
in tine absence of persons so employed or authorized, have any 
such j>hip, vessel, good? or effects, arid pm* the to be car- 
ried, for the benefit of the owners or proprietors into port, or to 
any near adjoining Custom-house or other place of safe cusrody, 
immediately giving notice thereof to some Justice of the Peace, 
magistrate, or custom -bouse 01* excise- officer, or shall discover to 
any such magistrate or officer where any such goods or effects 
arc wrongfully bought* sold or conceal^, then such pi'isiM or 
persons shall be entitled to a reasonable reward for such •'crvic< 4 *, 
to be paid by the masters or owners of rtteh v<*s M* or goods, and 
to be adjusted, in ease Of disagreement about the quant tor, u in 
like manner n> tb ft salvage U to be adjusted mid paid by virtue of 
the statute made in the twelfth y&w of the reign oF her late Ma- 
jesty Queen Amu, intituled* An Act for ike preserving' alt uid 
skip* and gowk thuuof which hatir httjmMn io fo forced on shore* 
nr tiranded upon iltc ctmis oflhit hvgdom^ or my other of hr 
Majesty's dominium f, or < Isc in the manner hereinafter prescribed, 
as die im&e shall require. * * 

VI, And be ft further enacted hy the authority aforesaid, That 
for the better ascertaining the salvage to be paid iu pursuance of 
tins present Act* and the Act befere-mentioned, arid for the more 
effectual putting the same AtXa m execution, the Justice of the 
Peace* mayor, bailiff, collector of the customs, or chief constable; 
who $w\\ be nearest to the place where any slap, goods or effects 

shall 

* This sector a r<w*ah!d hy Gtb 4, c. H% x. lOO. fint see ante, 
\u 408 , ihMj (*> 
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*ltall bo stranded cu* ca*fc away, bhall forthwith give public no-. i be sheriff, 

1 ice for, ft meeting to be held as soon ?« * possible of Ac sheriff or ur*d 
hi< deputy, the Justices of the Peace, mayors or other ,chief ma- ™*£ lh,ra,es » 
gislrata* of towns corporate, coroner* and commissioners of the * c * 
land-tax, or any five or more of them, who are hereiiy required *hoHi<- ia 
mid empowered to give aid in the execution of this, and the said »*'- 
former Act, and to employ projx^* person* for the saving pf ships 
in di'jtroris, and such ships, vessels and effects, as slmll be stranded g^d^&r, 
or cast away ; and also to examine persons upon oath touching 
or concerning the sumo, or the salvage thereof, and to adjust the au(J tv ^ 
yuaiihw of Koch salvage, find distribute the same among tint' per- the &U 
anus concerned in such salvagc/in cxise of disagreement among \apje ; 
the parties, ftr the said persons; and that. every such sheriff, jus- 4*. a day 
rice of the peace, mayor, chief' magistrate, coroner, lord of a tna* «llu**a 
nor, under sheriff, or corxmyVwioncr of tile law) tax,, attending nod J^^ Un * 

' noting at such meeting, slmll be poid four el idlings a day for hi* aUlC ’ 
expcnecH in smh attendance out of the goods and effects *mmi 
by tin ir care or direction. 1,1 1 If th? sal* 

VI L JAovided always, and be it further enacted by the audio- v*ge be mt 
t ity aforesaid, That if the dtarges and rewards tor salvage, directed P* idl ct * e ^ 
to be paid by the said Act of the twelfth year of the reign of her liC 

said late Majesty Queen Anm^ and by this pawd Act, shall ma^ raise 
not be fully paid, or sufficient security given for the same within *.h* mcw 
forty days next after the said service performed, then and in Midi b “ wf 
case it shall be lawful for the officer of the customs concerned in ^ 
such salvage, to borrow ov raise so much tmwef ae shall be suf- !* 
bc'vnt to satisfy and pay, such charges and rmuds, or any pari Wcl/may 
thereof then reiMiiumg unpaid, dr rot secured as aforesaid, by ox l* r“dr',m- 
upon one or move hill or, bills of Sale, under lus* lamd and seal, of H* u l Mn 
the slup or ussd, or cargo saved, or such part thereof asslmil be ^memut ° 
suificicut, redeemable mwetthekv* upon payment of the principal im a war- 
cum so borrowed, and interest for the sumo ulWr the rate of four rc< t 
pounds per contain per mnntn* 

VII 2. And lie it further enacted by the authority aforesaid, wiitjcutiih 
That if oath shall bo made before any magistrate, lawfully cm- be 
powered to take tlu? same, of any such plunder or theft, and the 
examination ia wrfting, thereupon taken shall bo delivered to the M r 
derk of the peace of die comity, riding, or division wherein such of t/towlc- 
fact nluili bo committed, or to his deputy ; or if oath shall l>c made u sity», 
before any such magistrate of the breaking any slop, contrary so vmmy to 
the aforesaid Act made in the twelfth year of the reign of, her |f 
said (ale Majesty Qa m\ Ann?, und the examination in writing ^ 
thereupon taken shaft be delivered to such clerk of the peace, or ammanen 
bis deputy ; then such clerk of the |mt shall cause the offendtT ^ »* ‘Iv- 
or offenders in any of the said cases to be forthwith prosecuted 
for do? same, either in the county where the fact shaft be com- 
milted, or in any county next adjoining; in which adjoining hihropro- 
county smy indictment may be laid by any other prosecutor ; and ^u«<< ti«» 

if ' 1 odtrtlu ; 
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unt the Vfftke fact be committed m .WWejfi Then the prwciiiiop^m!] of 
* iufge» to 1 'itift-y fie carried on in tltc next adjoining fiiigh&h cmitj j ‘ and the 
be paui by charge* of such prosecutions by the clerk of the ]te&ce 

*iif ofibt"" *hull be paid by the treasurer of the county, riding 0 ** ‘division 
'^u„ {3 . . whore \ ho fact shall by Committed, to such* mounts the Ju$- 
chrk of rices of the peace, tn their general or' quarter sessions sdjmb owfor 
, the prare aud’ ascertain the’ same: and ItVach clerk of tlte pta&Vhd) ne- 
gbvt or refuse to carry, on such prosecution; in due' manner, [sc 
s&tl forfeit one 1 mini red pounds) for c u;ry snub offitaert to any 
fciMiKtf. person or persons yvin's shall Sue for the same by action of debt, 
bj)l^j)huni;dr ; h)iornicj'ioni m any of his Majesty' s rmtfw of record 
at iVcsfmnxtiri m wfcich m'rior> t no essoign, protection, wager of 
law* or moiv th in one tmparlSftce shall be nlWvd. 

Ofliti‘rs lor ’ TX- And he it further enacted' by the authority aforesaid, 
TMrnsr tin* That" tin 1 Commissioner* of the land tux, ’ the deputy shun if, the 
corouo *i « ft d' tW ofoeprs of jcxeiW qrteach 'comity* riding and dm*" 

, ^ oiJcu- ^°n f >hidl be priSW officers for' piiiting in execution , rhi^ present 
Oun. Ad^und the^Ju Act hmde t ahf the twelfth year of the reign of 
bet lute sty Queen /tmu\ together With Those therein rtspoc^ 

* tivdy.r untied for Owl pur] »ose* 

a(io,». j. ' X;/ And uherefr by an Act made ih the third year of the 
c. ix \ reign of hk late ‘ Majesty king Gnyvc the' TW* intituled, 4n 

* 'vfc i Ji>r the 5'f*Vr reputed ir. it *u1\ 'Pit^L 'fhr the rouc/rdi,*}* nf 
1 Skips am VcwhffOM fiwFf , f)ehK mtd ihr Me y' '2W*1 «/■ 

£ the Riven, of' Thumbs and 'Middx yfr Jt'Is enacted, That the 

* Lord Warden of the Ciaqiie Torts for tfyrifric being shall 
‘nominate ami appoint) ' by 'an mxtrU merit nridef his bund at id 
4 tail, three, or more suhshmtuil persons hi each df the Liriquc 

* 4 PprU, ftv'o ancient towns mid th'dr Wmbtys, to adjust and 
, c dcitlmuHv wdhirithe spae'e of fwi^vt nour.^ dit&itnee** which 

k shrill or may ariiie wfclrfb the jiirMiciwn of iheThvjue Tori'. 

\ rctathig'lo {he salvage of anchors add < ibie« from winch' vi’-s.-vb 
Oft»crr$ fat* "* nr inaV bkforced by extremity of weather*/ Nov it U 
puftiiic this hereby eauctAb Tlud, tSr» forlf wurdeh of the Ciiu)ue’ Ports for 
MvDiAim. the time bcingyand 'ftC hVutchanf bf ‘Z)o?tr for the time 
Wwttition being,, nnd ’tW VVputi warden oT the Cimjoc jPnrts for the tiw 
/hbritvof iditl ihc 1 judge ofFicIril ah3 cMtt&mty 'df dje tfourt of 

Af Cinquf Admiralty of the Chiq'de Torts) two undent towh«i, and 
¥m\ &c ]>er^ thereof, for the time bring, nod idl anil every of thert^ and 
id! and every other person ' and persons appointed w to be ftp- 
pointed by Vue lord warddi of thy ' Cinque TotU fcfrAbc time 
btbigvpursiuipt' to’rhc Act toflr in thv 'third yw of his 
bile Majesty a reign, ylialJ be tlW per^im^ to putt ; M ‘execution, 

' withip thc i«b6^y^mid'jnrls(li<rtldn of ibiC' Cinfjjuc Torts, two' an- 
^yieut' lewns au^ tfipir; mcitibi^s,\Vll *<ile poWy^' and' itntbonfe 
< ^Vi;d mid granted f in mxlbyllik Act, and id and bVihc/bcford- 
^'riakneu Ad of Parliaimmt "made, m'tW twelftbwear'^hcj’ ‘ 
" swfed'Life ?J«jv^v QueCti Aithe; riftd 'also in 1 and by m s^iid Act 
‘ V '■ 4 ' ' ' T '■ made 
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made in the fomth year of the reign of h is late Majesty king 
George tl»e First ; and also shall and may execute, perform and 
do, witliin the jurisdictions aforesaid, ill the acts, matters, and 
things contained in this and the before mentioned statutes, in 
like and as foil and ample manner* to all intents and purposes, 
as any justice or justices of peace, or any other person or pemms, 
art? by this and the said Act^s appointed or uuthomed todo in 
any other part of tlie kingdom* 

XL And bo it further enacted by the authority aforesaid, 
That if any sheriff or his deputy, justice of the peace, mayor or 
other magistrate, coroner, ford of a manor, commissioner of tlie 
land-tax, chief constable or petty constable, or other peace officer, 
or any customhouse or excise" officer, or othci person lawfully 
authorized, shall be assaulted, beaten and wounded, for or on 
account of the exercise of his or their duty, in or concerning the 
salvage or preservation of any ship or vessel in distress or of* 
any ship or vessel, goods or effects, stranded, wrecked, or 'cast On 
shore, or lying under water, *in any of ILs Majesty’s dominions, 
tlnm any person or persons so assault iug, boating and wounding, 
shall upon trial and conviction, by indictment at the assizes, or 
general gaol-delivery, or at the general or quarter sessions for 
the count}', riding or division, where such nftence shall be com- 
mitted, bv transported for seven years to some of His Majesty’s 
colonies in An umat % and shall be subject to Mich v**bsequeut 
punishment, in case of r^uni before that time, a* other persons 
under sentence of transportation arc by the law subjected unto* 

XIL And be it further enacted, bv the authority aforesaid, 
That, it shall be lawful for any one or more of His Majesty s 
justices of the peace, in case of .need, and in the absence of the 
high sheriff, to talc sufficient power of the count y, to repress all 
uttiust violence, ami duly to enforce the execution of this Act* 

XHL Awl, to prevent confusion among persons assembled to 
save any ship, vessel, goods or effect^ as aforesaid, either for 
want of proper orders, or by contradictory orders: He it further 
enacted, That ail persons so assemble! shall conform in the first 
place to the orders of the master or other officers dr owrers* or 
other persons employed by them ; and for want of their presence 
or directions, thro jn the next place to the mtlers of the persons 
authoris'd by tins Act, or the aforesaid Act of Queen Armp in 
the like man n erf in tin* following subordination, 'as any of the 
K»id persons shall happen to bu present; that hlo say, in the 
hbt place* to the orders of any officer or officers of the customs; 
then of any officer or officers" of the excise; then of the sheriff 
or hk depury < then of spay justice or justices of the peace i thro 
of the mayor or cbicf. toagiMrute of my corporation;,' then of 
the coroner; then ofsftiy commissioners <d‘ the Up3 tax,; then of 
my chief constable; then of any petty* constable <ir other peace 
officer#; md my persop, ^ha&ocv^' acting knowingly and wil- 
' - iia ,+ ' ’ fully 
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fully, contrary to mk*1i orders. sbnll forfeit may sum not exceeding 
five pounds, to be levied by warrant of one justice of the peace ; 
ami in cane of non-payment, the offender shall be committed 
to the boose of correction for any time not exceeding three 
months. 

MV. I Vo vi iled always, and it is hereby enacted. That neither 
this Act, nor any thing herein contained, shall any way extend to 
deprive or prejudice his roval Majesty, bin heirs or successors, or 
any claiming uudi r them, or any patentee or grantee of the crown, 
or any lord or lords of any manor' ' hr mama's, or other person 
whomsoever, of or m relation to any right which they or any of 
them have or may have or lawfully claim to any wreck or wrecks, 
or any goods winch arc or shall be fiolmn* jet >nm in lagan* but 
that such respective rights shall be enjoyed in as full, ample, and 
beneficial a manner, in every respect, ns if this Act had never 
been made. 

XV. Ami be it further enacted by the authority aforesaid. 
That the officer of the customs who shall act in 'the preserving of 
any ship or vessel in distress, or the cargo thereof, shall as soon 
as conveniently may he, cause or procure idl persons belonging 
ut die said shin or vv&iul, and others who can give any account 
thereof, or of the cargo thereof to be examined upon oath before 
some justice of the peace, as to the name or description of the 
said strip or vessel and the names of the master, coirmiamUr, or 
chief officer ami owners thereof, and utf the owners of the said 
cargo, and of the ports or places from or to which the said ship 
or vessel Wit, hound, and the occasion of die said ships distress, 
which examination the said justices are hereby required to take 
down in writing, and they shall deliver n true copy thereof to- 
gether vdth a copy of the said account of the goods, to flic »md 
officer of the customs, who si tall forthwith transmit the sumc to 
the secretary of’ the Admiralty for the time being, who shall 
publish or can -i to be pubhriied in the next London (vizrttc, so 
much thereof as shall or moy be necessary for the information of 
the pcr&m* interested or concerned therein. 

XVI. Am! be it further enacted by the authority aforesaid, 

‘Fhat the In fore-uicMinucd Act of Parliament, made in the twelfth 
year of her sale. lute Majesty Queen dw; and aKo, an Act 
made in the fourth year of the reign of his lute Majesty King 
George the Hut, for enforcing mid making pcrjfctuul the before- 
mentioned Act. and for indicting rhe punishment pf death on 
smh as shall ivAfuliy burn or destroy ships, shall in 'all things 
remain In full forty, save only so far as the same are altered or 
changed by this present Act. ' , 

XVil. And be it further enacted by the Authority aforesaid. 
That this Act shall take place from' the twmity-mkh day of 
SiykrJjfT, h the year of bur Lord one thousand sewn hubflnjtfl 
Juki fifty- due*.. 

XVIII. Proved, 
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XVIIK ProvkW, That nothing "in this Act 'contained Khali 
extend, or he construed to extend, to that prirt of Great Britain 
called Scotland* 


0 Geo. IV, c. 107. 

XLVIT. IT shall be lawful for the owner or salvor of any pro- 
perty liable to the payment of duty saved from sea, and in respect 
of which any sum shall have been awarded under any law at the 
time iu force, or in respect of .which any sum shall have been 
paid, or agreed to be paid by the owner thereof, or his agent, to 
the salvors to defray the salvage of the same, to sell so much of 
the ptopwiy so saved us will be sufficient to defray the salvage 
so awarded, or swell oilier sum *0 paid or agreed to be paid 
and that upon the production of on award mude /u execution of 
any such Intv to the commissioners of His Majesty V (CJustoms, or 
upon proof to the satisfaction of the s>aid conunissioiicr^ that 
such sum of money has been paid, or lias been agreed to bo paid, 
the said cnimnisMoncfe are hereby empowered and required to 
allow the sale of $uch property aforesaid, bet from the payment 
of all duties, to, the amount of Mich sum ho awarded, paid, or 
agreed to be pmd, 01 to the amount ofi$udi other sum us to the 
said < ouihiishioncTS shall seem just and reasonable : Provided 
always, that if #ucb owner or quiver shall tie dissatisfied with any 
iU temdnafiou of the said nmmiisfiimiurs gs to the amount of such 
property to be hold duty free, it shall be lawful for mvh owner 
or salvor to rvfor any such determination of lire said cunmuV 
i»ieners to tin* j tidy met it and revision of the High Cowl of Ad- 
miralty. mtd iu that cast such e*alo shall l x* suspended until the 
th ci<ion of Mich court shall have been had thereon. 

XLVIIl. AU foreign goods derelict. jesUm, flot.M.m and 
vreefo brought or coming into the* United Kingdom, or into the 
Lie of Man, shall nt all tifru- be subject to the same* duties, as 
goods of the like kind imported into the United Kingdom re- 
spectively are subject to; and if any person shall have possession 
of any such goods either on kind, or within any port in tk> 
United Kingdom, and shall not give notice thereof to the proper 
officer of the customs within twenty-four hours after such pos- 
session, or .-hail not on dun-mu py the duties dye, tbeveon,,or 
deliver the same into the custody of the pit per officer of the. 
customs such person shall forfeit the wuu of one hundred 
pounds ; and if any person shall remove or alter, in quantity or 
quality, any such liquors or tobacco, or shall open or alter any 
package containing guy such liquors or tobacco, or shall cause 
any such Act to be done, or assist therein, before such liquors or 
tobacco shall be deposited in a warehouse, in the custody of the 
officers of the customs, every such person shall foifeit the sum 

U Q 2 ‘ Of 
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jjf 'ttne hutidrod' pounds ;a»d in default ofth? parent of the 
duci&foit such Honors or tobacco; within ekhteen Tnontlis from 
i£k> time when the siitue were ao deposited, the same may be sold 
in lie manner, and for the like purposes, m ffoods imported tiiiay 
in such default behold : Provided always, that, any lord of the 
manor having ,by Jaw just Claims to such liquors or tofeaced, or 
if tkre be no such lord pi the mirnor, then’ the person having 
possession of the safrm* shall be at liberty to retain the #ame 
in his own custody, giving bond, with two sufficient sureties, to 
be approved by the proper officer of the ' customs, In treble the 
Value of such goods, for the payment of the dmies thereon at the 
end of one year and one day, hr to deliver such goods to the 
proper officer of the Customs, In the some state mid condition as 
the same Were in at the iimt of taking possession thereof. 


i % •$ Geo. iV, c* 75# . 

AN ACT to continue and atnend certain Acts for preventing 
, Frauds and Depredation^ committed on Merchants, Shipowners, 
and \ l nderw viters, by Boatmen and other# ; and also for remedy- 
ing certain defects relative? to the Adjustment of Salvage iu 
j England^ under an Act made in the Twelfth Year of Queen 
Anne, f , 

G. 3. TIT HERE AS by an Act pissed in the forty-nmfh year of his 
c ” lafce Majesty King George the TIvird, intituled, An Art for 

preventing Frauds and Dcj/redatimis on Met taunts', tihipinvuen^ 
and Undrrwrhen, by Botrtmn; and MkerA : and cd$n, Jhr rcmahfng 
certain defects rrtntive to the Adjustment of'Hafvdgth Kftgtrmtf, 

, under an Art wade in the TtufffVi Vrttr of Queen Antic; which 
Act was to' continue in force tor seven years, mid from thence to 
t)ic end of the next session of Ptiffemeul : And whereas by an 
Act, parsed in the fifty-third year of bis late Majesty King George 
the Third* the said abovi-recitt^ Act (except so far as the same 
was altered and extended/, wa# further continued in force for 
1 *s£n*n years from the passing of the said Act, and fromthcnce to 

the end of live next action of Parliament, and no longer! And 
whereas it it? tit and expedient that the said above recited Acts 
should be further- wnitmueth except fw tar fts the sameare altered 
by this Act: Beit fliea'lure enacted by the King a most' Excellent 
Majesty* by and with the advice and* consent of the f^trds Spiri- 
tual and Temporal, anil Commons, ■in* this present, Patfimnent 
■ . iwsemliiod, and by the au thurify of the «r*e, That nil pihn$,l)0at- 

*ihc<* ‘55 ■ ’ men * hovelfers,' or otter person who fehali up any tmtfhtfra, 
\' cablet.. tuekie. npparel, toSiture, Htore^ or tnatcriak or any goods 
-.‘hors.ti- 'twr mtr(ii*tife which may have been parted 1 with, ml from, or 
^eiXXpv ^ itt fV or vessel within any harbour, rivers or or 

material*. ' OH 
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oh any of the coasts of du$ kingdom, whether the same ship or 
viissel sUaJl 'fee or sliajl have, beqn m distress, or otherwise, and 
which shgll have been weighed, swept for, or taken possession of 
by any such boatman, pilot, hoydler or other person, sh$} send 
a repurtm. writing of the articles so found* and gating the marks, 
if any, thereon, and also an accurate and particular description 
of the bearings, ’ distances, and situations, and time when and 
Vi here the same were so found, to a deputy vice admiral or hk 
agent, at or near to the port or place where such boatman, pilot, 
lumber or other person, shall first arrive with such articles, within 
forty-eight hours after his or their arrival at such port or place, 
or before he or tkVfihaO Jeav# the port, if lie or they shat) ^uit 
it before that time shall expire ; ami shall ako ? within such period 
as aforesaid, deliver such articles ho found, into n proper ware- 
house, or such other place as the vice admiral of each county 
shall appoint for safoottatodf, until the same shall he claimed by 
die owner or owners thereof or his, her, or their agent or agents, 
and the sahagr, together with such other, charges and cxpcnccs 
ihiire hereinafter directed to be paid m respect of such articles, 
paid bv liim or \hvn\ x or security given for the payment thereof 
to the satisfaction of Hie salvor or salvors thereof; and every such 
pilot, boatman, hoveller of cither person, who shall wilfully and 
iiaudnlemJykcep posAO&unt of, or retain, or conceal, or accrete 
any anchors dr cables tackle, apparel, furniture, store*, or mate- 
nalv or any goods or merchandize', or deface, take out, or obli- 
terate the marks and numhers tlioreon, or alter the sameiirany 
manner, with intent thereby,, directly or indirectly, to prevent the 
discovery and identification of such articles m foupd, weighed, 
swept for, or taken possession of as aforesaid, ami ahull not report 
and deliver the same at Home proper warehouse' nr other place in 
the manner aforesaid, and within the time hereinbefore limited, 
shall forfeit all claim to salvage* and foath on comiction, be 
adjudged ami deemed guilty of receiving goods know mg them to 
have been stolen, and shall staffer the like punishment as if foe 
same Itid been stolen on dum\ 

II. And be it further meted, That, every deputy vice admiral 
or his agent Jt to whom any such repeat shall be sent, shall within 
, two days forward the same, or a true. copy thereof, to the ternary 
of the corporation of the Trinity House of Deptford Strand) in 
. London, and the saint? $hah be placed by foe secretary in 
some conspicuous rituarimi, for flic' inspection of all persons 
choosing to ijsspect and examine the same; l^ovided always* tot. 
no report shall be Awarded, fey such deputy vice admiral or his 
agent to the said corporation of foe Trinity House of Jkptfurd 
Strand* until tlm articles so to be deposit^ as aforesaid, for ami 
/in respect of which a report k required to be made, as herein- 
before k directed,. shall amount in value to foe sum of twenty 
. pomukf ' . ' - 

¥ <i <i 3 HI. And 
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JXI, Ami be it further enacted, Hint it shall he lawful for any 
deputy vice admiral or his agent to seize ami detain any such ar- 
ticles as shall not lane been reported in the maimer hereinbefore 
tUrccftd; and upon such seizure such deputy vice admiral or-hifi 
agent, shall deposit the same in the fwidtt’uac or other place to 
he anointed as aforesaid, and shall within two days thereafter 
send a report in writing of the articles us seized, and •tfutiug the 
marks (if any) thereon to the said Corporation of the Trinity 
House of Deptford Sirandt as before directed, to be made public 
as aforesaid ; and every such deputy vice admiral or his agent, 
so seizing, who shall not make such report as aforesaid within 
two days after seizure as afaiwatdL si mil, on conviction I before 
uny justice of the peace or magistrate, upon the oath wf one credi- 
ble witness, or on the confession of the party offending, forfeit and 
pay the sum of twenty pounds for ever} such neglect, together 
with double the value of the goods so seized, one hall' pf which 
penalty shall be paid to the informer, am] the other half to the 
pom- of the parish or township where with offence shall be com- 
mitted; ami every deputy vice admiral or his agent, who shall 
make any such seizure, without any previous information being 
given to such deputy vice admiral or his agent, .shall, on the 
s:un» articles being chimed by and delivered to the owner thereof 
or his or her agent, be entitled to receive such sum of money at- 
shall he equal to one third part of the v. due thereof, utter the 
payment of the duties and any charges incidental to the reco\ try 
and preservation of the same. 

IV. IVovuled always and be it further enacted* That if the 
owner and deputy vice admiral or agent so seizing cannot agree 
on the value of the articles, such value shall Iks ascertained in like 
manner as is hereinafter directed with regard to salvage, or bo re- 
form! to the demon of the High Court of Admiralty. 

V. Provid, d also and b»* it further enacted* That if any such 
&<i/urc shall Imu* been made in consequence of any information 
given to any #,«eb deputy \icv admiral or his agent, the dvputy 
vice admiral or his agent so seizing si util only be entitled to re- 
ceive from the owners or their agents of the articles one sixth * 
part of the value thereof, ami one oilier one sixth of such value 
shall be paid to tin* person who shall have given the information, 
the value of such articles n> be ascertained m maimer aforesaid, 

VX, And tu* it iiirthu enacted, That if any such articles, m 
repmied and debveied mto the warehouse <»r other place a$ afore- 
said, shall not he claimed within a year and u <toy after such re- 
p ;rt, shall have bam transmitted to t)*c Haiti Corporation of the 
Trinity House of DcpfjhtJ Mrotiiy as before mentioned,, the gmaauc 
nhall be sold, and a ctitiffoaie of such sale shnU be delivered tp 
the purchaser thereof under the direct Ion of the High Courted * 1 
Admiralty, and the immies anting from the sale thereof be ap- 
plied in the mmumer directed in and by an Act passed in the 

* twelfth 
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twelfth year of the reign of her late Majesty Queen intituled, Vice mimi- 

An Ad for preserving all stick Skip < and Goods thereof vJiich raiseiang. 
shall happen to fo found on shore , or sf/ muled on the coasts of this Jluf{ |^f Hrr ' 
Kingdom* or any other of Her Majesty's dominions ; and if the 
same shall have been seized by the deputy vice admiral or his < on- 
agent as aforesaid, (hen the deputy vice admiral or agent so tilled mwl- 
seizing, and the person who shall have given such information as Td S t * 
shall have led to the seizure (if any such information shall have •* 
been given), shall be equally entitled to the salvage which shall 
be allowed by the High Court of Admiralty to the salvors in the , 

case of unclaimed property. 

VJl, And be it further coacttri, That if the salvors of any such if the own. 
art ides, or* any goods so Annul, weighed) swept tor, or taken ervtmdsaU 
possession of as aforesaid, and so lodged and reported as afoic* ' w 
sfriri, and the owner or owner* thereof, or iris, her or their agent 
or agents, cannot agree res} acting the amount of wilvago to b$ 
paid tor or in respect of the same, or die value thereof, as the case ilneCjin- 
my be, then the matter in difference shall be determined by any *>b*dl 

three justices of the peace residing near to the place wheie such diiw* 

articles or goods hha.ll he deposited, shall begin to proceed in «? nc e/* * " 
their inquiry, as to such matters in dispute, within forty-eight, 
hours after such ditlercnce shall be referred to them for their de- 
termination thereof; and if they c&muu agree respecting the 
same, then if shall be lawful tor them to nominate any thmi per- n W y hi mil ; 
son comet sunt in maritime affrin* ;»l their option, who shall vonmiuv n 
itaecrtain thtf amount of the salvage to be paid, or the value 
tlmvnf, the ease may bo,' within forty* fight hours after he 
shall have beta so nominated a« aforesaid ; and the said justices. f Uirs v< ’ il0 ’ 
and such third person so nominated as aforesaid, shall have full sSiab dmr* 
power and authority, whenever they see occasion, to examine the 
parties, or liuir witnesses, upon oath, which oath they are hereby 
authorized to *?dinimsiei\. 

VIII, And he it fur liter enacted. That it shall also he lawful Janice* 
for tlie said justices to decide, in the like manner, and within the UM . V » n hkc 
same time as is herembdbre directed with regard to yds age, on 
**. <al) claims and demands whatsoever, which shall a may He made fm imnn ll 
by pilots, boatmen and other persons, lor service of any do- ration ro be 
scription (except pilotage^ to he read nod bv them t<* any ship raa<) e for 
or vessel, as well., tor carrying oft’ from the shore io^uch ship or tj 

vessel any anchors, cables or other stores from any port or ports r \ j l9m 
of the coast of England turn Wales* and Bo xvicl-itpiiA- 1 xmrf of ti<Ms »u 
for the saving and preserving any goods t*i merchandize which <>tiiaw*<\ 
may have horn wrecked, stranded or cast away from any ship m* 
vessel, or for being instrumental in saving tin* life or lives of any 
person or persmw on board the said sbfji or vessel, the master, 
owner or prone ra of such ship or vessel, or Iris, her or their agent 
or agents, being present with such justices ; and dial the said 
justices shall have full power and authority to hear and determine 1 
0 (l 4 on 
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- whatever, of service >o^ jjy.pifct«,-bdatra«l 

'■ - a# Oilers, to ships w vessels. (except ^ilolage), whether such 
‘ " ships or vefcKeh? nhull at the time fee in distress or not,, ami that 

they slmll hav^the like power of examining die parties or their wit* 
DecUinn «f nesses upon otitb, os last hereinbefore directed ; and the decision 
Jtistie«s of iueh justice^ shall fee final tmd • conclusive on all parties, save 
tel, wiKm a nd except in such casea in .which an appeal slmU fee interposed 
c ;:rr !*y cither party to tkJligb/Ctet of Admiralty, such appeal to be 
Adiuiruit). interposed within thirty days after the award oi‘ tin* justices or such 
gtijsanyo appointed as afoi&ifeuL , 

Persons 1 ;■< IX And 'fee it farttar. enacted, Tluit in case the party or par* 
iitaMnfri tics so. claiming to bo entitled to salvage, or the parly or parties 
w«t,v »pf>oat w ho is or arc to p$ty thesitmey or their agent*, >hau bo dissatisfied 
teiTi!?^ 11 ^ Jt ‘i,sucfe Epwd ami decision of fhe justices, or of the person so 
Afofoiir * b) he. jjombotcd by them asafitresaid, it shall be lawful ibr either 
bu< the ’ of then! reflectively, within ten days aikt such award is made, 
goods to I* hut mi afterwards, to declare , to the justices, or such other 
i^toii>d to person, to bp* nominated by them as aforesaid, his, her or their 
rn *mnR ^ v<) ot ‘ ob£uiair ¥ *b« judgment of Ute High Court of Admiralty 
bait respecting the said salvage, ahd thmupm he, she or they *M1 
proceed, fey taking out a monition within thirty days from the 
dnte of the, said award; but ip such case the md justices are 
hereby required and empow ered f o deliver to the owners aad pro* 
prietors, or their agents any sue!) anchor or cable, goods, or other 
articles, respecting which any claim ibr salvage shall be made 
upon tk* owners or proprietors thereof, his, her dr their agent, 
giving full and Aidfitient bail in the amount of the sum aw arded 
Bail to be ! for salvage or ewupoi nation, and which bail bhtdl be taken by a 
uken by « commissioner for taking examinations in palnv copies, if there Ad. 
wyj^m ! } y 0W0 ai l ‘ lc I >0 ^ 01 pUco where .such difference shall arise ; lx <’ 
prw'cLis, ^ dure shall be m , such commissioner there, then the $aid jtttoft 
if thne u tiC c»* to whom such difference Adi itgye been referred, or ei'Udjj 
om m tbf of them, or any oilier of his Majesty * fences of the peace, m$ 
pU(,mW ai ^i ; b hereby authorised to take the same j and the commissio^ 
JusTjc^ l " ! )r J u * li ’ w w ho sludl take such bail shall oertfiy the same uccvd 
iug to the form deiiainfcd in the Schedule hereunto minexed, J3 
transmit die same without delay, to the High Court of AdmirtS 
together with a true certificate m wilting, -of the gross value of® 
whole of the articles respecting which salvage -shall be claiftk||| 
and, al^o a copy of such proceedings and mmh 9 on uu$tafewH 
piper,, certified under the, hand of such commissioner or ji<$3i 
r.iking the bail, as afmysaid ; arid the same Ad) fee admit 
such Court of Admiralty as evidence in the cause. 

Person.* . , X And be it further enacted) Thai it.siiail and may he 
ttwaat by , Jor the pyrsmi ho to fee, named ,fey diet ^id juices* as.afo^®! 

decide on thcaimWt of salvagcio.be paid^or-S^^ji 
Uw^ruottnt va ¥ c > °' t<>,e or <m dm remuneration to fee made 10 persona 

«{ rendering mh\ aiice to ships or voxels, or persons as aformkl, to 
vSr.W^v •'<, demand 
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demand ami receive of tmdirom the earner or owners of the a r- demend 
tides mved, or of the ships or vessels in behalf of which the so t- * 10In ib* 
vires may have been 3 rendered, or his, her dr their agents or |J* n * r 
agent, a "sum of money not exceeding two Mimds two shillings, ’ 
and finch owner or owners? or his, her or their agent or agents, 
sliall and is and are hereby required to pay to the person so to be 
nominated by the said justices nominated as aforesaid, such fee 
orrtVard, immediately after he &hidl have made^his award or de- 
cision, and on delivery of the same. 1 

XL And be it further enacted, Ih&t if any person or persons JVrson* 
shall wilfully cut away, cast adrift, remove, alter, deface, sink or cw,ti «g a - ; 
destroy, or si tall do or eommil^ftny act witli intent and design 
to cut awa^, cast adrift, remove, alter, deface, «r*k or di^troy, 
or in any other way injure or conceal, any buoy, buoy rope of u> be dee«^ 
mark belonging to my ship or vessel, or which may be at- *■*! guilty «f 
tached to any anchor or cable, belonging to any ship or Vessel ^ on . v ' 
whatever, whether in distress or otherwise, such pewott or persons 

offending shall, on being convicted of stich offence, be deemed 
and adjudged to bV guilty Of felony, and shall be liable to be 
transported for any term not exceeding seven years, or in mitiga- 
tion of such punishment to bo imprisoned for any number of 
years, at the discretion of the t\>urt hi which the conviction shall 
be made* 

X3I. And be it further enacted, That if any person shall know- Person* 
ingly and wilfully, and w ith intent to defraud and injure the true faiotuirnity 
owner or owners thereof, or any person interested therein as f urti ^ UJli 
iiforesaul, purchase or receive any anchors, cables, or goods or nncTitT Ug 
merchandize which may have been taken up, weighed, swept lor, 
or taken jmsschmoh of, wither the same shall have belonged to fkwli he , , 
any ship or vessel in distress or otherwise, or w hctficr the name 
shall have been preserved from any wreck, if the directions 
hereinbefore contained, with regard to Mich articles, shall not ‘g 0wr ^ t 
haw been previously complied w ith, such person or persons shall, 
f on conviction thereof j be deemed guilty of receiving stolen goods, 
knowing tin* mne to be stolen, as if the same had boon stolen on 
shore, ami suffer the like punishment as for a misdemeanor at the ' 
common law, or be liable to lx‘ transported for Seven years at 
the discretion of the Court before which he, she, or they shall be 
tried. ‘ * 

XIII. And belt further enacted, Thai in case the master, mate, M^ter* a 
or crew of any 1 ship or \ Ksel bound to parts beyond the sea-S l ,0 ““d 
shall find and take on board of wich ship or vessel, any anchor, u ' 
cable, or any goods or merchandize) or snail receive any anchor, 
cable, or any goods or mtwhandizo on board of such ship c« \ u ^ i> } ul - * 
vim], from any other person dr persons who nmy have found * 

the Wtno, knowing the same to fi^ive been so found, the master, nn <* „ 
mate or other person, having the command of such ship or vessel, 
sliall make a true entry in the tog-book of such ship, bf the ^ C mty *i 
* description in the iog-* ,w 
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description of the articles so found or taken on board ns afore- 
said* stating tin- marks (if any) thereon, and the bearings and dis- 
tances. and other minute description* and the time when and 
where the same were found and taken on board ; and also shall* 
at the first possible opp<>rtunjty, transmit a report in writing, con- 
taining a true copy of such entry in the log-hook of the said ship 
or vessel to the said Corporation of the Trinity House id Dept- 
ford Stroud j and on the return of such vessel to any port in 
England or Wales, or Btruick-upori* Tweed, he shall deliver the 
same articles into the possession of a deputy vice admiral or his 
agent* in or nearest to such port at which he shall first arrive, 
and within twent y-four hours after his arrival, with the* like report 
as is hereinbefore directed; and such deputy vice admiral or 
agent is hereby required to transmit such report to rlie hiiid Cor- 
poration of the Trinity House at Deptfoixf Stroud, to he placed 
by the said Corporation for inspection in like rammer ns afore- 
said; and if the some shah not be claimed by the owner or 
owners thereof or ids. her or their agent, within a year and a 
day after such report shall be transmitted, the same 4uili bo sold 
and disposed of according to law with regard to unclaimed pro- 
perty ; and in default thereof, or if the master of such ship or 
vessel shall sell or dispose of -ueh anchor, cable, goods, or mer- 
chandize. to any person or person whomsoever, or shall not, 
upon his first return to any port within England and Wales, or 
Brnrick-vpun-'Ex'trJ, report and deliver the same according to 
the provisions of this Act, lie shall for every such offence forfeit 
ail claim to salvage, and on being thereof lan fully convicted 
before any justice of the peace or magistrate, on the oath of one 
credible witness or on the confession of the party offending, for- 
feit and pay any sum not exceeding one hundred pounds, nor less 
than thirty pounds, one half of which penalty shall he paid to the 
informer, and the other lmjf to the president and governors, for 
the relief mid support of such maimed and disabled seamen, and 
of the widows ami children of such an shall be killed, shun, or 
drowned in the merchants servee, under an Act of Parliament 
made m the twentieth year of the reign of his late Majesty King 
Ororgr the Second, intituled. An Art Jar the Belief and Support 
of warned and disabled Seamen, awl tin Widows and Children of 
such as shall be kdled, slain, nr drained in the Merchants Service; 
and shall also forfeit and pay double the value of such articles to 
the owners or owner thereof. 

XIV. And be it further enacted, That it shall and may be law - 
ful for the deputy vice admiral or his agent, who shall make the 
report required by this Act to the said Corporation of the Trinity 
House of Dejdford Strand a* aforesaid, to i octave of anti from the 
owner or owners of the articles in respect of which tlie report 
shall lie made, or if the same arc not claimed, then out of the 
produce of the sale tliereof, the t>um of one pound one shilling for 
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each report; and that it shall also be lawful ftrr the secretary or 
other proper officer qf the said Corporation of the Trinity Bouse 
of Deptford StrontU to receive hi like maimer as lasl -mentioned, 
die sum of one pound one shilling for each report so to -be re- 
ceived by the said Corporation, to be made public by them as 
aforesaid, which last-mentioned sum shall be paid to the said de- 
puty vice admiral or Ids agent* before dm delivery of the goods, 
and accounted for by him to the Trinity House, 

XV. And whereas pilots, hove Hers, boatmen, and other persons 
in small vessels have for many, years conveyed am ‘hors and cables 
which m »y have been weighed, swept for. or taken possession of 
by them as aibiVRaid, or which thty may have purchased of Other 
persons knowing them to have been weighed, s wept fur, or talon 
possesion of, without being reported as aforesaid, to foreign 
count riu, and I Imre sold and disposed of, to the mm mist injury 
aud loss of the owners thereof; ior remedying whereof be it fur- 
ther enacted, That every pilot. Lovelier, boatman, or the master 
of any such vessel, w]io shall convey any such anchor or cable to 
any foreign port, harbour, a cel;, or b-ty, and there sell and dis- 
pose of the same, shall be deemed *and adjudged godly of felony, 
and sh ill be transported for any term nut exceeding seven 
years. 

XVI- And he it further enacted. Tlui ail person^ who shall 
Undo ur deal in buy mg and selling audios, cables sa*U or aid 
junk, old iron, or manne stores o* any land or desci ipr km, shall 
have their names, with the words ** Dealer in Marine Mores," 
painted distinctly in letters of not less than mx Inches in length* 
upon the fronfrofaU thur storehouses, warehouses, and other tie- 
pustbs for such goods : and in default of their so doing, they shall, 
on com iilum before any justice or justices of the peace, or ma- 
gistrate or magistrates of any jurisdiction, where such stoi chouse, 
warehouse, and depot shall be, u]>on the oath of one elidible wit- 
ness. or on emdbssiun of the party otte tiding, forieit and pay a 
sum not exceeding twenty pounds, nor less than ten pounds, 
one half of which penally shall be paid to the informer, and the 
other half to the poor of the parish or township where.sirh of- 
fcucc shall bo committed ; and ti»at it shall not lie lawful for such 
dealers or traders to cut up any cable, or any part of a cubic, ex- 
ceeding five fathoms in length, or (meant, entwine, or unlay the 
same into jurik or paper sfulf on any pretence whut sinn er, w ith- 
out first obtaining a permit iron some justice of the peace or ma- 
gistrate residing near to the residence of such dealer, which permit 
slndl not be granted, unless an affidavit sluili h*ue been made that 
the cable m intended to be cut up had I men bond fide purchased, 
and without fraud, by the party so intending to cut up the game, 
and .without any knowledge or suspicion on Ins or hex pari, tlmt. 
the same had been or were dishonestly conic by; awl iu which 
affidavit shall also bo specified the particular guajity an*l degaip- 
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tkto of such cable, and the name or, names of the , seller or seller® 
thereof, which affidavit, shall he recited and, set forth at length in 
the permit thereupon granted, on pain of forfeiting for the first 
offence any sum not exceeding twenty pounds npr less than ten 
pounds. ; and for, every second or further offence, any sum noil ex- 
ceeding fifty pounds, nor fos# than, twenty pounds* to be recovered 
before any justice of the peace: and one, naif thereof to, go id the 
informer, and j&e other, half to the pern of the parish u> which 
such offence .slfiill have been committed* 

, XVII.. Ao<l bt\Ji further enacted, That for the more effectual 
prevention of such frauds, all dealers m such marine, stores as 
aforesaid, shall keep a book on books, fairly written, in which cn- 
trks sludfbe whj time, to time regularly made, of all Mich old 
marine' stores a* shah be by diem from time to time bought 
containing a true account and description of dm time* when the 
same were so respectively bought by them, and of the names and 
places bf abode of the respective ^dfors thereof; and before any 
person who shaft obtain such permit foi* the cutting up of any 
such cable, (as hereinbefore required to be obtained J, shall pro- 
ceed to cut up the same by virtue thereof' there, skill be pub- 
lished, by die space. pf one week at least before the cutting up 
die same, one or more advertisement or advertisements in some 
public newspaper printed nearest to the storehouse warehouse, 
or depot where thu arrives shall be deposited, notifying that such 
party had obtained such permit, for the purpose of cutting up 
such cable, and of such kfod^md quality as therein described, and 
also specifying the place where such articles shall be deposited ; 
whereupon it shall be lawful for all and every j war, son or persons 
w ho mav have just cause to suspect tba^auch articles arc? the pro- 
perty of such person or persons, aqd shall have verified upon oulb 
the fact of, such hir$ o their suspicion before any justice of the 
peace or magistrate residing near to the mid storehouse, ware- 
House, or depot, by w arrant for that purpose thereupon granted, 
to require of and from such dealer* who shall have so advertised, 
and shall he ho sworn to fte suspected as afore^tid* the produc- 
tion,, mid <vcHn*routjnn of the book or books of entries hereby re- 
quired by him or her to be kept, and inspect and examine the 
oafolo described in. such permit ; and in case any such dealer, 
w hen so thereunto required as aforesaid, shaft pcglect or refuse to 
produce to the person named in such warrant, as #ifo person on 
a hose oath the same shall have been obtained, theftook or books 
containing tlic entries of such dealer so, required to be made 
therein as aforesaid, or shall neglect to keep any such book or 
booL m which entries, containing accounts or the several particu- 
lars krwnbcfore required to be entered* fthtdl be made, or to per- 
mit such inspection or examination as aforesaid, or shall, after 
obtaining such permit for the cutting up of my such cable, and 
before the cutting up of the same? neglect to publish such one ar 
, ■ 1 ■ ! more 
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more advertisement or advcrti&cTiienfcs relative fcfierfctoi is here- 
inbefore directed and required, riitfdeater or deilmVo offcnding 
in all' or any' of the particulars hereinbefore mentioned forfeit 
ami pay for every such offence, being Ms, Tier orttt$ first offence, 
any'suixi not exceeding twenty pounds nor' Jess' than ten pounds, 
and for every second or further olffeuce, any sum not exceeding 
fifty pounds nor less than twenty pounds, one half of which penalty 
shall, on conviction before any justice Of thcp&ice or magistrate 
residing near as aforesaid, be jpahlro the informer, and the other 
half to the poor of rife parish or township ft* which such offences * 
shall be committed ; and in case any of the penalties by this Act -JWvrry 
imposed shall not be paid, with the charges incident to the con- ot 
vie t ion, immediately upon such conviction, the same shall and may 
be levied by warrant under the hand and seal of such justice of the 
peace or magistrate, upon the goods ami oliattels of any v such of- 
fender or offenders; and in case no sufficient distress shall be * 
found then every such offender or offender* shall and may be com- 
mitted by any justice Of the peace or magistrate hs aforesaid to 
gaol, in case of any first ofibnee, for the space of six calendar 
months, and in case of any second or further offence, for the space 
of twelve calendar rntmths, unless the said penally and tlie charges 
shall be sooner paid. 1 

XVIII. And be it farther enacted, Tliat all numufacturers of ^tmaform- 
mu'hors and kedge anchors, shall place his, her or their name or 
immcs, together* with a progressive number, and also the weight cl t ^!*^ r t s 
of the anchor, in legible characters upon the awn, and also upon ‘ * n “J* * 
the shank under the 1 stock of each anchor, which he* she or they tn.it keri^e 
shall manufacture; apd shall also place his, her or their name or anchor*, 
names, together with a number, and also the weight of the kedge 
anchor upon the crown; and also upon the shank near to the stock 
of every hedge anchor, which he, she or they shall manufacture ; 
and in ease any such manufacturer shall neglect to place such penalty on 
name, number," Or weight in the manner hereinbefore directed and neglect, 
required, every such person or persons sty offending shall, on ok- 
vietum before any justice of the peace or magistrate, on the oath 
of one credible witness, or on the confession of the patty so offends 
ing, forfeit and pay any sum not exceeding five pounds* nor less 
That forty shillings, ' one half of which penalty shall be paid to the 
informer, and the other half to the poor of the parish or township 
in which such offence shall he committed. 

XIX. And for the more easy and speedy conviction of offender* Tann <>f 
against this Act, be it further enacted. That all and every jtistitv coimuiMi. 
or justices of the peace before whom any person shall be con- 
victed of any offence against this Act, shall and way cause the 
conviction to be' drawn kip 1 according tb the following form ; 

viHdkrty ‘ , ,Vw ' '';.Z . ' 

4 1)E' it ilcmenxhcnci," T3jc.il cm the ' ,//. \ ti v ‘ * V day uf 
, * " in the year of oiu Loid 
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m appendix. n w xh. 

* ' ■■■ ' ' A* B. is convicted before me* [0 r as], 

*one for two. as the case mat/ he] of IEs Majesty's justkes of 
i the peace for the [here specify the 

* offence, and the time and place when and where committed, as the 
1 iW may hr ,] contrary to an Act passed in the second year of 

* rhe reign of King George the Fourth, intituled, {Jure insert the 
- title of this Act]* Given under jny hand and seal [or, our 

* hand and seals] the day and year first above written.’ 

And no certiorari, nr other writ ot process for tin* removal of any 
such conviction, or any proceedings thereon, into any of II is 
Majesty's Courts of Record at Westminster, shall be allowed or 
granted, * 

XX. And bo ii further enacted, That it skill ami may be lawful 
to and for any person or persons so convicted hv any justice or 
justices of the peace before mentioned, of any offence or offences 
uguinst thk Act, within throe calendar inomhs next after such 
conviction, to appeal to the justices of the pence assembled at the 
general quarter sessions hoick u for the county, oil), or place 
where the matter of appeal shall arise, first giving ten days not ice 
of >noh appeal to the person or persons appealed against, and of 
the matter thereof, and onkring into a recognizance before some 
justice of the peace for such county, city, or place, with two suffi- 
cient sureties, conditioned to try such appeal, and lor abiding the 
determination of the court therein; and such justices at the 
general quarter sessions shall, upon due proof of Mich no! ice hav- 
ing been given and recognizance entered into, hear and determine 
the niattei of such appeal, and may cither confirm or quash and 
annul the said conviction, arid award such costs to either party as 
to them shall seem just and reasonable, and the decision of 1 the 
said justices therein shall be final, binding, and cent lusive ; and no 
preceding to be bad or taken in pursuance of this Act shall be 
quashed or vacated for want of form only, or be removed by cer- 
tiorari, or any other writ or process whatsoever, iuto any of His 
Majesty \> Court* of Record at Weslminskr or elsewhere ; any law 
or stature to the contrary thereof In anywise notwithstanding. 

XXI. Provided always, and be it further enacted. That the 
inhabitants of any jmush, township or place, shall be deemed and 
taken to be competent w itnesses, for the purpose of proving die 
commission of any offtnre against this Act, within the limits of 
such parish, township or place, notwithstanding I he penalty in- 
curred" by such offence, or any part thereof, ii> or may be given 
or applicable to the pom* of such parish, towrwhip or place, or 
otherwise. for the bent fit or use, or in, aid or m exoneration of 
such parish, township or plwe* 

XML And be it further enacted, that all felonies, misde- 
tweamns, ami other, offences, under this Act, shall and maybe 
laid to be committed, and shall be tried in any city or county 
(being a county) where any such article, mutter or thing, in rela- 
tion 
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fio? 


t5on \o which such offence shall have been committed* shall have 
been found in the po^esehm of the person committing the of* 
fence; or if the same shall have been sold in foreign part% then 
in the count} or place in wfiioh the person selling the wuxm shall 
stride. 

XXHI. Provided always, and be it further enacted, That no* 
tiling in this Act contained shall extend or ho construed to extend 
to or be in force within the limits specified and direcred in an Act 
passwl m the forty-eighth year of the reign of his lute Majesty, 
intituled, An At t for preventing the vurions /> nvth and Depre* 
datioir < tmwitied on Merchants, Ship Owners am/ C tide rwr. tie rs, 
hp h'otitmn: and others, within ihc Jurisdiction of the Cinque 
JVtt« ; and *hkn for remedying certain defect* relative to ike 
Adjustment of Salvage voider a Statute mid e in the twelfth year 
if ike Reign of he / lute Majesty Queen Anne, or in any manner 
to affect any of die provisions of the aaid Act, but (he said recite d 
Act shall remain in full force* ifhi n the limits t la-rein specified, as 
if this A or bad not been passed: Provided also, that nothing in (his 
Act contained shall fxknd oi be construed to extend to repeal, 
tala anuy. nr alter any of the clauses, powers, or provisions con- 
tained in an Act of Parliament made in the forty-eighth year of 
the icign of hi-? late Majesty, intituled, An Att J"r the better 
Regulation of Pilots, nod of the Pilotage if Ships and Vessel* 
uaug/dn/g ike British Seas ; bui that the said Act shall remain 
in fujt lor»*c as if ibis Act had not been passed. 

XXIV* Provided also, and it is hereby further declared, That 
this Act, or any thing herein contained, shall imf extend or be 
corv-trued to i \trml to the taking away, abridging, prejudicing 
or impeaching, in any manner whatever, the jurisdiction of Uk: 
High Court of Admiralty of England, or the jurisdiction of the 
Admiralty Court of the Cimjue Ports two ancient (owns, and 
Ihtir member*, or of the Admiralty Court of the borough of 
(Weal Yarmouth, in flit* county of A or folk, or of the Admiralty 
Court of the borough of ihcnivkiu in the count} of Suffulh, or of 
the Admiralty Court of the borough of Southampton, in ibe 
county of Hants, or of the .Admiralty Court of the borough of 
Southwo/d , in the county of Suffolk, or oi' the Admiralty Court 
of the borough of Lynn Rcgh, in the county of Nmfhk : but 
that it shall awl may be lawful lor the said courts, respectively, 
and the judge or judges thereof for the time being, to have, use, 
exercise, and enjoy jurisdiction over all such matters, right* atul 
offences, as they have heretofore had, used, exercised and en- 
* joyed, as fully and effectually* to all intents awl purposes' what- 
ever, as if tins Art had not been wade ; anj tiling herein con* 
tallied to the Contrary thereof in anywise notwithstanding. 

XXV. provided also; and it is hereby enacted, That neither 
this Act nor any thing herein contained shall any ways extend, 
or be construed to extend, to deprive or in any ways prejudice 
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the, rights of His Majesty, His Heirs or Successors, of my claim- 
log under them, or any of them, or any patentee or grantee of 
the crown, or any lord or lords, or lady or ladies, of any manor 
or manors whatsoever; but that such respective rights slmli be 
enjoyed in as fttU. ample, and beneficial a manner, in every 
respect, as if this Act had never been made* 

XXVI. Arid be it further enacted, That no lord or lady of 
any manor, or other person who may be entitled to or claim to be 
entitled to wreck of the sea, or to any goods found jetsam, 
flotsam or lagan, ahull be entitled to appropriate such wreck or 
goods to his, her or their own use, or otherwise to dispose 
tlu r eof, until he, she or they lAall have caused a report thereof 
in writing, to be given to the deputy vice admiral of that part, of 
the coast where the same shall have been stranded, wrecked or 
found, or to* his agent; or if there shall be no such deputy rice 
admiral or agent residing within the distance of fifty miles, then 
to the Corporation of the 1>inity House of Deptford Strand \ 
which report shall contain an accurate and particular description 
of the wreck or goods found, and of the place or places ami true 
or times where and when the same nwv have been found, 
and of miy marks that may be thereon, awl of such oilier part.- 
colon* as may the better enable the owner or owner* thmm to 
recover the «?wm, and also of the place or places where the stmw- 
ure deposited and may be found eml examined by any person 
claiming any right to such wreck or goods nor until the full ex- 
piration of a year and a day after the delivery of such notice, any 
thing in any law to the contrary notwithstanding; and the 
deputy vice admiral or agent aforesaid shall, within forty-eight 
hours after receiving such report as aforesaid, transmit a <*opy 
thereof to the secretary of the Corporation of the Trinity House 
of Deptford fyhonci, upon jmm of ho felling for any neghet to 
transmit such account as aforesaid, the sum of titty pounds to 
any person who wifi sue for the same ; and the said secretary 
shall cause such account to be placed in some conspicuous situ- 
ation. for the inspection of all persons claiming to inspect and 
examine the same; Provided always, that nothing herein con- 
tained shall extend or be construed to extend to repeal or m any 
manner to affect any of the provisions of an Act passed in the 
fifty-second year of bk late Majesty, intituled, An Ad Jbi charging 
Foreign Liquor# and Tobacco , deMid, jeham, jtalwnu kgan or 
wreck, brought or coming into Great Britain, with the Duties 
pmjahk mi importation of such Liquors and Tobacco* 

XXV1L Ami be it further enacted, That when any goods* 
which shall be found or taken possession of by any lord ,or lady 
iff any manor, m* person Entitled nr duimfog to be entitled to 
wreck of the sea, or to gt>od* found flotsam, jetsam, or lagan, or 
hk or her agent or servant, or by any vice admiral, or his deputy 
or agent, or by any offiter or other person whatsoever acting by 
,t 1 or 
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or under the authority of this Act, or of au Act passed in the 
present soriou of Parliament, intituled, An Actio continue and Ci 76, 
amml cerium Acts for preventing va^hm Frauds and Depreda* 
time tomiiUcd on Merchants, Shipowners, and Underwriters, 
by Boatmen and others, within the Jurisdiction of the Cinque 
Port a, shall bo of so perishable a nature, or so much hjuml or 
damaged, tliat the same cannot be kept, then and ju every such 
case such goods shall and may, at the request of any of the per- 
son* interested or concerned therein, or in the saving and pre- 
serving thereof hv and with the consent and approbation of 
some justice of the peace, not interested or concerned in the 
same, or in the sating and preserving thereof, and m the pre- 
sence of sut Is justice, or of some person for ihat purpose specially 
appointed by such justice, be sold by public auction or private • 
contract, as such justice may direct by some writing under his 
hand, winch writing shitll contain an accurate and particular* 
account oft bo goods, and of the marks that maybe thereon, or 
other particulars belonging thereto, and of the times and places 
tu the finding ami intended sale thereof; and the money raised j\j onfv to 
by hin'h ^ale. after defraying the reasonable expenses of the sale, f«dcp<> un- 
to in* settled and plowed by such justice, shall be deposited autl m i,,r 
remain iu ihe bunds of the lurd or lady of the rn^uiir, 01 other >{ 

pCi-sim, or deputy vice admiral, who would have received the ,j ie 
custody of the goods *0 sold, !o abide and be subject and liable &c. 
to the Haims of all persons, in like manner as rim goods them-- 
reives would he siibim und liable if remaining unsold: Provided accoim t 
always, that ai 3 person,, requavdto transmit reports to the deputy «*/ sale u> h.> 
via* uiimaai of the finding of any goods, shall, in case of any 
sm *» vih' 1 la ’ ali»n*Siiid, likewise transmit to such deputy vice ^ 
admiral ,i!i ,io' >ini of pinch sale, and of the proceeds thereof: 
nod (]»c ‘.iud dej nay vice admiral shall forward such reports to 
the secret jm el the Trinity House of Ueptfvut Stroud, withm 
the like peirnds* and under ami subject *0 the like penalties and 
foifeitiues for any neglect therein, as in canes of any goods 
found and required to be reported under the provisions of the 
said 1 celled Act ami this Art. 

XXV 111, Ami he it further enacted, Thai it shut! ami may be Goods 
lawful t ' and lor the commissioners of Customs and Excise, and sami iron* 
they are hereby required to ptm»it all goods wares and mer- 
chaudize saved from any h.-su! or vessels stranded m wrecked 
on their respective licxncv ,r d voyage, to he forwarded io tlu> ^ t “ ,j, f f 
port or ports of their original destination , :md also to permit ports u> 
good*?, wans ami mercliandize saved from ur.y vessel or vessels the*r o.i«#. 
stranded or wrecked ou tl »eir respective outward voyage, to In 
rrturned to the port or ports at which the same were shipped ; 15 ‘ ° u ‘ 
but such commissioners arc to take security for the due pro- 
tection of the revenue in aspect of such goods, ware* and 
merchandize. 
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XXIX. AnJ be it further enacted* llvtl it shall be lawful for 
the deputy vice admiral of the pari of the coast wltcre any ship 
or vessel shah be stranded or wrecked, or where any wreck of 
the sea or goods shall he cast on shore, and tor his agent, ami 
also for the owner or master of any such ship or vessel, and for 
the i >« ners of any such goods, or of any part thereof, mul lor 
any officer of the Customs or Excise, and other officer, mul 
for all persons whatsoever employed or acting in aid of or in the 
a&i&Liujg of any ^uch deputy vice admiral, officer, muster, or 
owner as ufove.said, in the saving or recovering any such ship ov 
vessel or tlie cargo, stores, tackle, or other articles belonging 
to the same, or the preserving <t he lives of the crew or persons 
belonging thereto, or of any wreck as aforesaid, Ur pass and i\ ri - 
puss with- their horses, carts, carriages or servants over any lands 
near to the part of the sea coast when: sudi vwwel shall he so 
wrecked or stranded, or on which such wreck shall be cast, with* 
out interruption or obstruction by the owrtyr or occupier thereof, 
lor the purpose of rendering assistance in saving, recovering aud 
preserving any such ship or vessel, or goods or stores, or any 
cables, anchors, spars, nmsts, cordage, or other tackle or articles 
belonging to any ship or vessel, or foi saving or otherwise assist* 
;ug in preserving the lives of the crew, or of any persons on 
board of -m b ship or vessel. or tor the taking possession of and 
^‘curing tor the benefit of the owners thereof of any wreck or 
goods, or other things cast on shore, or ibum! on shore, or found 
near thereto. provided there shall he no road by winch the par- 
ties may pass ami repass with as much eoimnicru.e and expedi- 
tion as over such lands; and also to place any plunks, timber, or 
any part of the wreck, or any goods or stmes removed ot saved 
from any Mich slop cr yesacl or any other wreck or ^oixts i-s 
ulbrtaund, upon any such land tor a r eii?a»nub!e fame, mail they 
can fie removed to some warehouse or safe place of deport, 
making eompeuvition to the occupier ot such hmffi for any 
damage done by the means aforesaid, winch compensation shall 
he a charge upon the wiech or goods in respect whereof the 
damage maybe done, in like manner as salvage; and hi ease 
tlie parties cannot agree us to the amount thereof, then the same 
shall be ascertained ami mirier! by two justices of the peace, or 
of* a f liirtl per -on to be named by them, in such manner and 
within such times as tin iminunt of savage is directed to be 
ascertained and settle! by the said recited Act iu the forty -iiiuth 
year of his said Majesty's reign. 

\XX, And be it further enacted, That if any owner or occu- 
pier of uny land or premises, over which any person is authorised 
by tins Act to pass and repass, for any of the purposes in this 
Act before mentioned, shall interrupt, impede or hinder any such 
person from passing over his land or premise**, with horses, carts, 
carriages and servants, for tlie purposes in this Act before men- 
(i tinned, 
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♦ianoci, or any or either of them, !>y locking Ills gates, or re* 

I using upon request to open the fia*^ or otherwise, or shall 
obstruct or hinder the placing any wreck, jjyooiK stems, or other 
articles upon his hmd, or shall prevent their jremwntag -there lor 
a reasonable time, until the same can lie removed to some ware- 
house or safe place of public deposit, such occupier shall forfeit 
and pay to any person who will sue for the same, the sum of 
one hundred pounds, to be recovered by action of debt. 

XXXh And whereas questions have arisen a* to the jurisdic- 
tions of the Courts of Record at IVoatminstir, and of the High 
Court of Admiralty, in cases of salvage of ships and goods per- 
formed between high and low •water mark ; be it therefore 
enacted, ITiat any question in relation to salvage of any ship or 
vessel, or of any goods, which shall Ive performed between high 
and low water mark, shall fo« and be deemed to be within the 
jurisdiction or cognizance of the High Court of Admiralty, or of 
His Majesty's Courts of Record at fVnhnmstcr ; any thing in any 
Act or Acts of Parliament to the contrary notwithstanding. 

XXXII. And he it further enacted, That in every case in which 
any damage shall be done by any fhra*u ship or vessel to any 
British ship or vessel, barge, boat, or oilier cratf, or any buoy or 
beacon, in any harbour, port, liver, nr creek, and *t shall appear, 
on n summary application, made to any judge of any of His Ma- 
jesty's (nuns of Record at IVextonhiUttr* or to the judge of the 
High Court of Admiralty respectively, that such daman e or loss 
has probably been st^tuined or arisen by the misconduct or negli- 
gence of the master m mariners of mch foreign ship at vessel, 
then and in such case it bhall be lawful Ibr such judge to cause 
such Ibrapn ship or vessel, being in any harbour, port, river, or 
creek, in be arrested and detained, until the master, or owner, or 
consignees or some agent of the owner, master, or consignee of 
such ship or vessel, rM undertake to appearand he defendant in 
any action which may be brought for such loss or damage, and 
give sud) sntheient security, by bail or otherwise, Ibr all voMsand 
damages, if recovered, us sbai! he directed and ordered by such 
judge, if it shall upon the trial of such action or huit appear that 
such lass or damage shall have arisen from such negligence or 
misconduct as aforesaid ; and in such action or suit the person 
giving security shall be made defendant, aud shall be stated to be 
the owner of the foreign ship or vessel doing such danmpt ; and 
h shall not be necessary in <uiy such action or suit to give any 
other evidence of the liability «-f such pe^en to such action or 
wit- than the production of the order of the judge, made in rela- 
tion to such security as aloresairi, , 

XXXI1L And be it further enacted, That ail penalties and for- 
feitures above the sum of twenty pounds, or which by this Act, 
or by an Act passed in the present session of }*ariiament ? intituled 
Xt n 2 - Jn 
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An Act to continue and amend certain Acts for prawiting the w- 
rkitts Frauds and Depredations committed on Merchants, Shy 
Owners and Underwrite* s , by Boatmen and others, within the 
Jurist/ nt inn of' the Umjue Ports , or any or either of them, or by 
this Art, arc made to lie recoverable by action or suit, shall and 
may be sued for anti recovered in any of Hi» Majesty’s Courts of 
Record at Westminster. 

XXXIV. Provided also, and it is hereby further enacted and 
declared, That this Act, or any ihing herein contained, shall not 
extend or Be constnicd to extend to the taking away, abridging, 
hindering, prejudicing, ur impeaching of any grant, liberties, fran- 
chises, and privileges heretofore granted to ami vested in the Cor- 
poration of the Trinity House of Kings? on -upon- IhitL or in the 
Commissioners acting under the provisions of any Act or Acts of 
Parliament relating to the adjustment of salvage, for anchors, 
cables, and other ships materials found in the river f lumber , or in 
the masters* wardens, and brethren of the Trinit} Houses of 
Newcastle-upon-Tyne and Sea? borough respectively ; but that the 
said corporation, and the said masters, wardens, and brethren, 
shall bold and enjoy the same ns fully and effectually, to ail in- 
tents and puqmses, a? they might have done in ease thi« Act had 
/fever been made ; any thing herein contained to the contrary 
thereof in anywise notwithstanding. 

XXXV* Provided also, and it is hereby further enacted and 
declared. That nothing in this Act shall extend, or be construed 
to extend, to prejudice or take away any right, property, authority, 
or jurisdiction of the mayor of' the city of I onaan . or of the mayor 
and commonalty and citizens of the city of London, to, hu and 
upon the rivers of Thames and Medway. 

XXXVI. Provided also, anti be it hereby further enacted, ‘Jh.it 
nothing in this Act contained shall extend, m be construed to 
extend, to those purls of the United i'mgdom of (Ireal Britain 
and Ireland called Scotland and Ireland. 

XXXVJI. And whereas it is expedient that the like means of* 
conclusively udjitdhu* andiecoveriug the quantum of the monies 
or gratuities to be paid to the said several persons acting or being 
employed in the salvage of any ship or vessel, or the materials or 
stores belonging thereto, or goods or persons on board thereof, 
should subsist, and hi; by law applicable in cases where the salvors 
shall have acted under and by the employment and authority of 
any magistrate, <*r of the commander or other superior officers, 
mariners, ur owners of any ship or vessel in distress, ns are now 
by law provided for adjusting the quantum of such monies or 
gratuities, which shall liavc become due in cases where application 
shall have been first made to the officers of the customs, or other 
the officer or officers in that belialf named and appointed in and 
by a certain Act made in the twelfth year of the reign of Queen 

Anne, 
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Anne , intituled, An Ad for preserving all such Ships and Goods 
thereof which shall happen to he forced on Shore, or stranded upon 
the Coasts of this Kingdom, or a, up otht r of her Majesty' & Domi- 
nions, and where such assistance shall thereupon have been ren- 
doccL hi pursuance of* the provision of that statute; be it therefore 
enacted, That all and every the means which in virtue of the said 
last-mentioned Act suhsist, and may now be by kw applied for 
the conclusively adjusting, and for the recovering of the quantum 
of' the monies or gratuities to be paid to l he several persons acting 
or being employed in the salvage of any ship or vessel or the 
materials or stores belonging thereto, or goods, in cases where, 
application shall have been first made pursuant to the said Act, 
to others of #the customs, or other the officer or officers hi that 
behalf mentioned, and assist ance shall have been thereupon ren- 
dered and had, in pursuance of the provisions of the said Act, shall 
he by law applicable and available, hi like manner, to all intents * 
and purposes, in cases where the salvors shall have acted under 
aud b) the employment and authority of any magistrate, or of 
the commander or oilier superior officers, mariners, or owners of 
any slop or vessel in distress, although no such application shall 
have been made to, nor any authority or assistance derived from, 
any officer of the customs, or other the officer 01 officers in the 
said statute in that behalf mentioned t and thereupon, upon pay- 
ment or temkr and refusal of the quantum o' the rmwne* or 
gratuities to be paid to the several persons who shall bate acted 
or been employed in such salvage, or in case such payment or 
tender cannot be made, on security being given lor the true 
payment thereof, to the satisfaction of live justices who, shall have 
adjusted such quantum or gratuities, it shalf not be lawful for 
any officer of the cm terns, or other person or persons having the 
possession or custody of such ship, vessel, materials, stores or 
goods, any longer to retain the possession or custody of the same, 
or any part thereof, by reason or pretence of any chmu or right 
to a compensation or gratuity of such salvage us aforesaid, or Jut 
having acted or been employed therein. 

XXXVIII. Aud be it tuithcr enacted and declared, 'flint in rrupeiiy 
all cases it shall be lawful for the owner or Owners, or if the owner Sflv ' *1 n>*y 
or owners refuse, for Ike salvors, to&ell so imuh of the property 
saved as will be sufficient to defray the saJvagt adjudged, and ah 
expences attending the same, and such other reasonable charges si a V r«g?. 
uudfrspeiiccfr respecting the said property, as shall he allow ed by 
the High Court of Admiralty, or by the justius acting in elu- 
tion of tlie provisions of thia> Act; and that u production of an 
order or decree from the High Court of Admiralty, or of an award 
made by the justices acting in execution of the provisions of tin* 

Act, the commissioners of the customs and t excise shall be em- 
powered and required, and’ they are hereby empowered and re- 
quired, to allow the sale of such goods aforesaid, free from the 

it n payment 
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payment of ill! duties : Provided nevertheless, that in all cases in 
which they may think it advisable, it shall be lawful for the com- 
inishioners of the customs and excise to refer any such award, 
which may be produced to them from tlm justices acting in execu- 
tion of the provisions of this Act, to the judgment and revision of 
the High Court of Admiralty. 

Public Mu XXXIX. And be it further, enacted* That this Act dud! he 
deemed and taken to he a Public Act, and shall be judicially taken 
notice of as such by all judges, justices, and others, without being 
specially pleaded. 


Schedule to which this Act refers. » 

ON die day of in the year of our 

Lonl before me at 

in the county of [ships mme y ’j A . fi. [here imerl the 

names of the salvor # against, and name the stores and other articles 
(id rtf) anchors and cables. $c. as the rase may Ac] certain goods 
and merchandizes lately found ond taken possession of, and be- 
longing to the Mid ship, whereof was master, and 

also against the said master, and the owners [or 

I he mvnen atone appear by themselves ur agents, then Ifirv out the 
motfrfs name] of the said goods and merchandize, in a cause of 
salvage [Masters name} on which day appeared jH-rsonaily 
of and of 

who produced themselves as sureties for the said 
the masters and for the owners of the said goods and merchandise, 
and submitting themselves to the jurisdiction of the High Court 
of Admiralty of K inland* hound tliernseh cs. iheir heirs, cxet ufm % 
and administrators, for the matter and owners of the Mid goods 
and merchandize, in the sum of of hmfnl mom y 

of Great Britain, unto the said to answer such 

salvage ami expends, or the value of the goods [c,v the case may 
he] as shall he hereinafter decreed by the said court, according 
to the tenor of the Act >n that case made and provided ; and unless 
they shall so do, they hereby consent that execution shall issue 
ibith against them, their heirs, executors uM administrators, goods 
and chattels, wherever the same shall be found, to the value of the 
sum above mentioned. 

Tin’s bill was duly taken, acknowledged, and 
received, at the timt. and place above written, 
before me the undersigned Commissioner ; and 
1 da believe and consider the persons above- 
mentioned sufficient security for the said uum 
of ■ . 

* » 
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AM ACT to continue and amend cimin Aits for preventing the 
various Frauds and Depredations committed o»r Merchants, 
Shipowners and Dit&»rwriter«, hv Boatmen and others, within 
flit Jurisdiction of the Cinque Forts ; and also tor remedying 
certain defects relative 1o the Adjustment of Salvage, under 
a Statute made in the twelfth year of the reign of her late 
Majesty Queen Ann?* 

WHEREAS by an Act passed in the forty-eighth year pf 
his late Majesty King George Jh*-’ Third, intituled, An AJ/or 
jo evading Jfruu&n and depredations uimmlUcJ on Men hauls, 
Shipowners and Vndenwtlt *«, htf Boatmen and olkm, within the 
jnmdiriita) of th( Cnufav Ports ; mid oho for remedying err la in 
deficit i claim: to Ike adjustment of Salvage* nndri a mtuto made 
w the twelfth year uf for foU: Majesty Queen Anne; which. Act 
was to continue in iorce for seu n years, ami from thence to the 
end ‘*f the next Session of Parliament : And whereas by an Act 
passed in the fifty'll lit d year ofitis late Majesty King George the 
Third. the said above recited Act, except so far as the same was 
altoied, was further continued m force for seven yours from the 
justing of the said Act, and from thence to the end of the next 
session of Parliament, and no longer: And whereas it is expi 
client that tin- «.tid recited Acts should be ftullun continued, 
except mi far as the same are altered by this Ac t ; Be it there lore 
enacted by flm Kings most Excellent Majesty, iiy and with il*e 
advice and consent of the Lords spiritual and Temporal, and 
(‘ommons, in this prerent Parliament assembled, and by tin 
authority of (he same, That it shall and may be lawful hu the 
Loul Warden of the Cinque Ports for the time being to nominate 
and appoint, by any instrument or instruments undo Ins hand 
and seal, tluvt'or more substantial pavon* iu each of the Cintjuc 
Ports, two ancient towns, and their members, to adjust anil de- 
termine any difference relative to salvage pvhien may ;»rbe) be- 
tween the master of any vessel and the person or persons bringing 
such cables and anchors ashore ; ami in case any ship or vessel 
shall he either forced or cut frmn her cables ami anchors, hv ex- 
tremity of weather, or by any oilier accident whatm er> and leave* 
the same in any roadstead, or other place within the jurisdiction 
of the Cinque Ports, two aownt towns, and their members, and 
the salvage cannot be adjusted between the persons concerned, 
then the same ahall bo determined by any three or more of the 
said persons so to be appointed as aforesaid, within the sjisnv of 
twenty-four hours after such difference shall be referred to them 
for their determination thereof, any usage or custom to the con 
trary in anywise notwithstanding : Provided always, that sut U 
commissioners shall, immediately after their nomination, proceed 
j* 11 4 to 
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to elect some fit ami proper person, who shall lie t notary or 
master extraordinary in Chancery, as their secretary or register 
except to the port of Dover, where the register tor the time being 
nf the Court of Admiralty of the Cinque Ports shall be the 
register ; and which secretary, or register, shall enter in a book, 
to be kept for tluit purpose, all the proceedings of such commis- 
sioners, and also $ copy of the awards which they shall from time 
to time make ; but such election of secretaries, or register*, shall 
be subject to the approbation of the lord warden for the time 
being. 

II. And be it further enacted, That it shall he lawful for the 
said commissioners to be appointed as aforesaid, to decide on nil 
claims and demands whatever, which shall or may, he made by 
pilots, hovellcrs, boatmen and other persons, for services of any 
sorter description rendered to any ship or vessel, as well foi car- 
rying off from the shore to such ship or vessel, any anchors, cables 
or other stores from any part or port of the coast of A>*//, Sussa\ 
Essex, or the Isle of Thancf , within file jurisdiction aforesaid, as 
for the conducting and conveying such ships and vessel* Crum the 
Downs, and other bays and roadsteads on the roast of AV«/, 
Svs vex and Essex, and the Island of Thunrf or from the sea or 
:tuy other plans to Ramsgate* Dowr, or any other harbour, port 
or place, on the said coasts, within the jurisdiction aforesaid, 01 
for the saving and preserving, within the jurisdietum ahuvnu id, 
any goods or merchandize wrecked, stranded, or cast away ir om 
my sliip or vessel, the master or owners thereof, or tlu lr agents, 
lacing parent at the place whore the commissioners shall he sil- 
ting ; and that the said commissioners shall have foil power and 
authority to hear and determine on all cases v hateve* of services 
rendered by pilots, boatmen, and other*, to shipping within the 
jurisdiction aforesaid, whether such ships or vessels shall be in 
distress or not; and that it shall be law ml for the said commis- 
sioner^ whenever they sec occasion, to examine flu* parties or 
their witnesses upon their oath, which oaths shall uiul may be 
administered by the said secretary or register. 

III. And he if further enacted, That it shall be lawful for the 
commissioner* so to he appointed, and their s cm ret ary or register 
as aforesaid, who shall decide on any such claims or demands as 
aforesaid, to demand and receive of and from the owners of such 
ships or vessels, or the proprietors of any such goods or merchan- 
dizes, against whom any pilot, boatman, or other person, shall 
make any claim or demand for services of any sort rendered to 
such ships or vessels, or for the sole saving and preserving any 
goods or merchandizes wrecked, stranded, or cast away, w ilhm 
the jurisdiction aforesaid; and such owness and proprietors are 
hereby required to pay to them *ueh fee or reward for deciding 
on every ?uch claim and demand, as ahail be adjudged 10 thorn 
in that behalf by the lord warden of the Cinque Port* for tire 

7 time 
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time being: Provided always, that no person to he appointee] 
it commissioner by virtue of this Act. shall have power or autho- 
rity to act in any other jK>rt or place than that in which he k 
resident, or from which his usual place of residence is not distant 
marc tliau one mile: ami that, beiove such eonamisbioncr shall m 
any case proceed to act, they shall severally take the following 
oath before a magistrate or a commissioner of the Court of King's 
Bench or Common Picas, or a imistei extraordinary in Chan- 
cery ; ( videlicet ) 

* I, A, J5r do swear, That I have not, neither will I in any 
c way, directly or indirectly- take or receive any let, emolument 
‘ or reward, from any of the psfrties whose interests are referred 

* to nty detfston (save atul except such fee or award as shalhbe 
‘ allowed by the for <2 warden to be paid to me by the *hip 

* owners or proprietors of the cargo, or their agent*}; and that 

* f will not accept or reevm* any leo whaiwer bom tite puaouK 

* claiming reward or salvage; but that I will decide according 
‘ to the best of my judgment, on the evidence fo be brought 

* beibre me. without favour or infection to cither party. 

k So help me GOD.' 

] V. And be it fuithcr enacted, That in case the p/irtv or pat- 
ties so claiming to be entitled to salvage or compensation for 
services remitted as ulbrt>uid, or the party or pin tics who arc to 
pay the same, or their agents, dial! he dissatisfied with such 
award and decision of the ouimiHsioimN, it tdudl and may bo 
lawful for either of thorn lcspecuvoly, wbhin eight days after t-uch 
award is matte, but not yfiemmds, 10 declare to the conmihs- 
sionors hi* or their dosin' of obtaining the judgment of Mume 
conipeteut Court of Admiralty usptrtmg tlie said sab age or 
compmsition as ufortbaiii, and thereupon such party or parries 
shall forthwith he required by the commissioners to declare 
whether he or they will proceed in tin* Court of Adnmaity of the 
Cinque Torts, or the High Court, of Admiralty of Rn^hiul *md 
he ox they shall so proceed within twenty days from the date of 
such award, by taking out a munition against the advene part y ; 
lml in such case the said cotnmifeioitcfr are herein v npowered 
and required to permit the said ship and her cargo, notwithstand- 
ing such declaration and proceeding, io depart on hervuysge, 
or to deliver to the owners and proprietors, or their agents, ary 
goods or merchandises i ejecting which any cto ; m for wduge 
shall be made upon the owmis or proprietors of the same, or 
theii agents* giving good and suflieiom had m double the amount 
of the sum awarded, and which bail die said nmumWoturs or 
any of ihuu, are and is hereby authorised to take end rertrfi 
according to the Ibrin coniuuud io the Schedule hereunto an 
nexed, and to transmit the same without delay to the Court <> r 
Admira]ty» in which the intention of proceeding shall be *o de- 
clared,. 
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dated, together with (t true certificate in writing of the proa* 

, value of the whole ship and cargo, or other goods and merefom- 
. iliaes respecting which salvage shall be claimed, and also an 

official copy of such proceedings and awards, certified by the said 
secretary or register, and the same shall be admitted by such 
Court of Admiralty as evidence in the cause. 

TV appeal V. Provided always, and be it further enacted. That on an 
to he cun- appeal so as aforesaid being made to the Court of Admiralty of 
dBsnu ilie Cinque Ports, or to the High Court of Admiralty, the same 
shall be taken and held to be final* and no ulterior appeal from 
sentence of the Court of Admiralty of the Manque Ports, or from 
the High Court of Admiralty, sMi lie to the king in Granary. 
Persons VL And be it further enacted, That if any person or persons 
tuttmg shall w ilfully cut away, cast adrift, remove, alter, deface, sink, or 

aMwy or destroy, or shad do or commit any act witli intent and devgu to 

gracing cuj . ma y f Vf z S t adrift remove, alter, deface, sink or destroy, or in 

&c! deemed ai tf ot ^ er wa y tywe ° r conceal any buoy, buoy rope or nrnrk, be- 

guilty of hinging to any ship or vessel, or which may ix attached to any 

MloJjr. anchor or cable belonging to any ship or vessel whatever, within 

the jurisdiction aforesaid, with intent thereby to defraud or injuie 
'• any person or persons whatsoever, of body corporate, such person 
persons so offending shall, on being convicted of Much offrur<\ 

' and adjudged guilty of felony, and shall In; foible to he 

1 '*<d for any pi -nod not exceeding fourteen years, 

AivV M,r *. '..y. y^^lid be it iurtlicr enacted, That all anchors, cables, buoys, 
t ^ ’’ :^^b4^fpthcr ships’ stores or materials, or any goods nr mere! ran - 
'>V sort or description whatever which may Irave burn 
^ ? lh ’ <ut or kd> by any ship or vessel in the lhw>\ 

’ V V'W 1 * rf j# *' * ' '* r * rc * within the jurisdiction u foresaw, whether the mimic 
•**’ distress or otherwise, and which sdrall hu\ e been weighed- 
*i f* ° * «* or taken possession of by auy pilots, boatmen, hovdiej", 

■ f P cmm or persons, shall he by them delivered either at 

:» & et ^' or Dowry Harwich, BnglUkrmtt or Wtvcnhw, 
^“wvw r?iuv ^piAe’r^irlic. places of deposit declared by tin* Act fur the reception 

f ^^lf ’linch articles, or such other places as shall be declared by the 
.Waideti, in the same state iu which they are found, to the 
V/^yyot or M'tjeaots of tlx Admiralty of foe Cinque Ports afore- 
a '^wk.foeir ifopufv or deputies, Or such other person as lie shall 
to receive the s«Aiie ; but if any such articles so found, 
^ ti-'oed, swept for. or taken possession of, shall hot be so del i- 
, ■ v ‘‘ immediately, or duly reported fo sqch serjetmt or seijcants, 

» air deputies, on the finding thereof and Jrafi afterwards he 
draco v ered in the possession, custody t or power of such pilots, 

■ boatmen, b<n cilery or other person or persons, be* she or they 
’ J shall, on conviction, be adjudged and deemed guilty of receiving 
goods knowing them to have been stolen* and shall suffer the like 
punishment a* if the same had been stolen on shore* 


Via And 
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VilL Ami be it further enacted, That all merchandize, mate- All wreck 
rials of any §ort, or marine stores of every description, whether rd *iwr- 
belonging to His Majesty , or to any British subjects, or foreigners, 
which may be preserved from any ship or vessel stranded, de* AM s ,,rw 
scried by her crew, or wrecked, either on shore, or on the 
(ioudwht or any other sand or shoal, or any part of the main land, 
or any port or place within the jurisdiction aforesaid, shall be 1<u,113cr * 
landed and delivered nt one of the six places of deposit, belong- 
ing to the lord-warden’s deputies at Rtivurgntc, or Deal, or Dovsr, 

Harwich, Rnplitlcma , or PHmihw y or such other place as shall 
be declared and appointed by the said lord warden for that pur- 
pose, which ever shall be most convenient or contiguous to the 
place whose the loss occurs ; and that if an} }>erson or persons, 
who shall have preserved or taken possession of any sueli mer- 
chandize or marine stored within the jurisdiction aforesaid, shall lrV*!d, or 
sell dispose of or otherwise make away with the same, or shall 13iar ^ dr- 
in any manner conceal, deface, take out, or obliterate the marks , 

or numbers thereon, or alter the same in any manner, witli t hi>y si'aV* 


«>«!> 'C|«C 
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C'HlCt 

within their 
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__ i jj 

intent thereby directly or indirectly to prevent the discovery ad- *| 

and identity of such articles bv the owner or owners thereof, judged „,;v 
Mich person or persons shall be deemed and adjudged guilty of °f * ej 
felony. UC!,,V * I 

IX. Provided always, ami it k hereby enacted and declared, Oflitm of 1 
That nothing herein contained shall extend, or be construed to j! 1 } hud ^ 
intend, to 5 w preventing or restraining the w'rjcant\ deputies, aulnl 
or any other officer of the lord warden, from seizing all such an- 
chors, cables, buovs. buoy ropes, or other ships’ stores or mate- 
rials as aforesaid, ami likewise ad such merchandize and marine 
stores as aforesaid, which he or they shall find concealed, or 
attempted to bo concealed, within the jurisdiction aforesaid, or 
which he or they shall find hi the possession <vf any person or per- 
sons who shall be conveying, or in the art of preparing to convey 
the same out of the said jurisdiction, or from any plat c where 
the same shall luive been landed within the said jurisdiction. to i 
any other place within the same, other than to one of the a aid 
public places of deposit aforesaid ; but if shall be lawful in all 
such casus, for all and singular the officers aforesaid, to seize the 
same as well on shore as at sea, within the said jurisdiction, and 
to take and carry the same to one of the said public places of de- 
posit ; any thing in this or in any other Act, law, custom, or usage 
to the contrary notwithstanding, 

X. And be it further enaefed, Thar if any person or persons, 

within the jurisdiction aforesaid, shall knowingly and with intent 
to defraud and injure the true owuei or owners thereof, put chase* 
or receive any anchors, cables, ropes, or otlwr ships’’ stores or " 

materials of any description whatever, of any merchandize or la- 

ding which may lm*o been taken up, weighed, swept ita, or taken J^Vhwt $ 
possesion of, whether the same shall have belonged to any ship beew 
or vessel in distress or othorwibv, or whether the same t>hall have ou Awn*. 

been 
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been preserved from any wreck within the jurisdiction afort»saick 
such person or persons shall on conviction therepf be deemed 
guilty of ret civing stolen goods, knowing the same to be stolen, 
as if the same had been stolen on shore, and suifer the like punish- 
ment as for n misdemeanor at the common law, gnd be also liable 
to be transported for seven years, in the discretion of the court 
before which be, she or they shall be tried, 

XL And whereas it frequently happens that anchors, cables, 
and other marine stores, or merchandize, which have been 
weighed, swept for, or taken possession of within the jurisdiction 
a fort said, are, for fraudulent purposes, carried away to ]tathrnkr t 
London, Portsmouth* and other jdaces not within the jurisdiction 
aforesaid, and the officers of the lord warden cannot’ by reason 
of such removal, n cover the same; he it enacted and declared. 
That frmu and after the passing o l this Act. it shall be lawful for 
the serjeant or serjeants of the Admiralty of the Cinque Ports, 
deputies, or any other officer of the Lord 'Warden, whenever the 
east sliaii happen, to seize such anchor, cable, or other marine 
stores or merchandize, out of the jurisdiction aforesaid, ami there 
to take ami carry away the same to some one of the aforesaid 
public places of deposit, or to place the same in a place of seen- 
proceedings shad be instituted again*! the swim* cither 
in the Court of Admiralty i*f the Cinque Ports, or in the High 
Court of Admiri It). 

XI L And be? l further enacted, Tltaf a!? persons w ho slul! trade 
or deni in buying and selling anchors, cables, sails, <;Jd junk or 
paper Mail', old iron, or marine stores <of auy kind or description, 
wifliiu the jurisdiction aforesaid, shall have then names., with tin 
wunib, u Dealer u: Marine Stores/' painted distinctly in letters of 
n»»t less than six im hes m length, upon {!,»■ front ofuii their s t * « j o - 
houses, warehouses, ami other depots for such goods; and m 
dt fault of their wo doing they shell, on conviction before any 
person or persons duly authorized to net as a magistrate or mu- 
glfttrittcfi witiim the limits aforesaid, forfeit ami pay tu?j sum not 
exceeding I went v pounds, nor U*b» than ten pounds, one half of 
which penalties shall he paid to the inform*?. and the other 
moiety to th* poor of the parish where such offence yligjl be 
committed; and further, that it shall not be lawful for such 
dealers or tradi: / to cut up any cables, or part of the same, or to 
mieant, untwine., t>? today the same, or cordage of any descrip- 
tion. into junk or paper stuff*, nor any wouldmg, wounding, or 
worming, or any cable matting on the same, or on rigging, on 
any pretence whatsoever, without first obtaining a penult from 
the Lord Wardens deputies, or one of them, winch jjcniiit shall 
nor be "ranted unless an affidavit shall have been first made before 
some one of the persons duly authorized to act as magistrates 
within ibt limit-; of the Cinque PorN, two *aneitnt towns, and 
their membi »s. and shall have been delivered to and left with 
the person granting Midi pi runt, in which affidavit there shall he 

mvoi n 
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n\orn that the eiible and cordage, so intended to be rut up, had 
been purchased fairly and without fraud by the party so intending 
to cut up the same, and without a knowledge or suspicion on hi- 
or her part, that the same had been or w ere dishonestly come by ; 
and in which affidavit shall also be specified the particular quality 
and description of such cable 01 cordage, mid the name or names 
of the seller or sellers thereof, which affidavit shall be recited and 
set forth at length in the permit thereupon granted. „ 

XU f- And for the further ami more effectual prevention of T>€-ains to 
fraud in this respect, be it enacted, Tlmt all dealers in such marine l.r**|» ac- 
stores as aforesaid, withiu the limits of the Cinque Pons, two cuum*'itl»o 
ancient towns, and their members, shall keep « book or books 
thirl v written, in which entries shall be from time t(» rime regular ly \, y 
made of all Mich marine stores as shall be by than from time tlnn. 
to time bought, containing a true account ‘and description of the 
limes whin the saim were so respectively bought by them, und 
of I ho names and places of abode oft he respect i\e sellers thereof; 
and also, th.d before I he party who sliaii luive obtained such Xtniet I,, 
permit for the cutting up of any such cable ur cordage (as herein- Im* mher- 
bofnre required to In obtained; shall piocted to cul up the same T,/ ’ {< l ,( h»ri* 
bv urtue thereof, there s-luifl In published b\ the space of one "I* 

week ;it least belorc the tune of cutting up o* t! same, one ur C 01 l j Jir|1| 
more advertisenientsui some public newspaper primed within tin 
comities of Kot/t. Shmc i , ami £W,r, and nem to the usual resi- 
dence or place of abode of ‘iieh party, riot i lying that Mirh parly 
lisid obtained such permit tor the purpose of cutting up mu It 
quantity of cable or coutagix and o'* such kind and qualify us 
therein described, a lute copy of whu*h penult shall lit* inerted 
in such advertisement; whereupon it shall be lawful for oil and 
every person oj person** who may June just coik* to Mispen, «md 
shall have verified upon oatti the fact of such his her or tlu> 
suspicion before any of the persons duly authorized to net ( >s 
nuignlnito* within the limits aforesaid, hywammt ol such 
trateto huri'u them fin that pmpoM lhgr f upon granted, tuieqmn. 
of and trim any such dealer who shall lu\c so advertised, and 
shall be so sworn to bi suspected a - afiojisaid, the production 
and examination of the book or books of entries he»* j b\ requ red 
bv him to be kept, and to inspect and examine tlie cable or 
cordage described in such permit; and in case any Mir!) dealer p tr ,„i u 5liJ 
shall, when so thereunto required ns ufosesidd, neglect oi refuse r^nO", m 
to produce to the person named in such warrant .as the person on l v n»h> • i «. 
whose oath the same had been obtained, riv hook or book? eon- 
taining the cutties of such dealer so wjuireu to be made thmvm ^ , 'J t ’ 

as aibresai 1 . or shall neglect to keep any such book or books m '» 

which entries containing atvom.h. of the several particulars herein - * -f 

before required to be entered shall be made, or to permit such j'J' 4 - j ! !‘ 
inspection and examination as aforesaid, or shall, after obtaining 1 
such petmit for the cutting up ef any cable oi cordage. sod hi due 
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the cutting up of the same, neglect to publish such one or more 
wlvertisiwiti* relative thereto, as is hereinbefore directed ami 
required to he published* the dealer or dealers so offending it* all 
or onv of the particular* hereinbefore mentioned, shall forfeit and 
pay for every such oil once, being his, her or their first offence, 
any sum not exceeding t treaty pounds nor less than ten pound*; 
and for every second and further offence, any sum not exceeding 
fifty pounds, nor less than thirty pounds; one half of which penal- 
ties shall, on conviction before any of such magistrate? duly 
authorised to act within the limns aforesaid, IV paid to the in- 
former, and the other half to the poor of the parish in which such 
offence shall be committed ; and in case any of the penalties by 
fins Act trajMiscd shall ml be paid, with the charges' incident to 
ihe conviction, immediately upon such conviction, the same shall 
and maybe levied hy the warrant of such magistrate as aforesaid, 
by distress upon the good? and chattels of even such offender or 
offenders t mid in case there skill In* no sufficient distress, then 
every such offender or offenders shall mid may he committed by 
such magistrate as aforesaid, to the common gaol within the limits 
aforesaid, in flit* case of any first offence, for the space of three 
months, and in the case of any second or further offence, for the 
spue- v)f m mouths, unless the said penult} and charges ahull be 
sooner paid, 

XIV. And be it further enacted. That the inhabitants m any 
parish, township or place, within rite jurisdiction aforesaid, skill 
be deemed and taken to be competent witnesses, for the purpose 
of proving the commission of any offence against this Act, within 
the limit* of such parish, townaliip or place, notwithstanding the 
penalty incurred by such offence, or any part thereof, is or may 
be given or applicable to the poor of such parish, township, place, 
or otherwise for benefit or use, or m aid or exoneration of Mich 
pi»r<*k township or place, 

XV. And be it further enacted, That the lord warden of the 
Cinqite Ports for the imio Heine, and the lieutenant <»f Dover 
Castle for the time being, and tiu* deputy wardens of the Cinque 
Ports lor the time being, and tlm juefoe official amt cmmnivnry 
of the Court of Admiralty of the Cinque Torts, two HocVnt 
towns m, d the member* thereof for tlmtimO king* and aii\ othoi 
officer who dud] be speefohy appointed by the lord warden, and 
all and every of them, shall and may execute, perforin, and do, 
wit inn Ik* jurisdiction aforesaid, all tire acts, matters and thmw; 
contained in Ihk Act. in like manner, to all inieni* and purpose*, 
a* .to) magistrate or magistrates or any conmtksumer or com* 
nfosuincr.s to be appointed by virtue of tlus Act, its and arc 
authorized to executes perform, and do the same. 

-XVL And v, hefeas by a certain Act passed in the tw enty-eighth 
year of tin reign of King Henry the Highth, intituled For Pirates, 
it ti> among ether thing* enacted to die effect following, That whwi- 
* ever, 
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over any cnmmksionfor the punishment of certain offences thuvin 
named, shall be directed or sent lo any place within the jurisdic- 
tion of the five ports, that then every $ud» commission <sball be 
directed unto the lord warden of the said port for the time beta#, 
or hr hits deputy, or unto three or four such persons a« the lord 
chancellor for the time being shall name and appoint : And whereas 
by the said Act it is further enacted to the. effect follow big, that 
every ln« juisitioji and (rial to be had by virtue of such commission, 
shall be mode and had by the inhabitants of die said five ports, 
or the members of the same : And whereas of’ a long time past, 
no such commission has been sent to any place within the juris- 
diction ol the Cinque Port!?: bo it enacted, for the more certain 
and speedy administration of justice, that as often a& Mis Majesty 
shall direct a eommis&iou, according to the provisions of the along* 
said Act, to the admiral or admirals, or his or their lieutenant 
deputy and deputies, it shall and may be lawful for Hi* Majesty, 
on the application of the lord harden of the Caique Forts, in 
direct such eomuiisdon jointly to the iidmirul or admirals, or hi* 
or their lieutenant deputy and deputies, ami also to the lord window 
of ihe Cinque Ports for the time bVmg, and to his deputy; and 
the commissioner* who skill sit by virtue of such commission, m 
jointly address'd, to whatever shiic or place in the rrdni the name 
chilli be limited, shall have full power and autlmrin to inquire 
into, try, and determine all offences named in the said A or. or 
hi any other Act relating to proceedings under such coiuiiiinvion, 
by the oarks of twelve good and hi wild inhabitant* in the Uiwe 
limited m the said comroksiwu whci her the said offences shall 
have boon committed within tin?, jurisdictions of the lord aumir.d 
of E'iglaufL or of the lord warden of the Cinque Port.?; and n4 
and ever) liiul. conviction, judgment and proceeding whatsoever 
under such commission, shall in* us good and effectual to all in- 
tuits and purposes in law, and shall be followed by the same 
consequence* 4<> the offender or offenders, as if the same were 
had by virtue of any separate commission to be issiu <1 under the 
provisions of the aforesaid Act of King Henry die Eighth: Pro- 
vided ill vi ays, and it is hereby further declared, that this Act, or 
an) 1 thing heroin contained, shall not extend w be construed to 
extend to the taking way, abridging, prejudicing or impeaching, 
in any manner whatever, the jurisdiction of the High Court ot 
Admiralty of England, or the jurisdiction of the Admiralty Court 
of the Cinque Forts, rwo anctc.it towns, and their inmbeis; but 
that it Kiiidl and may be lawful for the said owns respectively, 
and the judge or judge* tbcreol for the lime bung, to have, use, 
exercise, and enjoy jurisdiction over all such matters, rights, am! 
offences, as tbij /have heretofore bad, used, exercised and enjoyed, 
ft* fully ami effectually, to ail intents and purposes whatever, ns if 
this Act had nut been made ; any thing hereinbefore contained 
to the contrary in anywise not withstanding. 
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XVII. Provided also, and it ia hereby further enacted and d(V 
dated. That this Act. or any thing herein contained,' shall no; 
extend, or be construed to extend to the taking n»ay f abridging, 
hindering, prejudicing or impeaching of any grant, liberties*, fran- 
chises, and privileges heretofore granted to and vested in the Cor- 
poration of the Trinity House of Deptford Strand : bur that the said 
corporation -shall hold ami enjoy the same as fully and effectually, 
to all intents and purposes, as the}/ might have done in euse this 
Act had never been made; any tiling hereinbefore contained to 
the contrary thereof in anywise notwithstanding, 

XY7IL And whereas doubts have arisen as to the exact boun- 
daries of the jurisdiction of the lord high admiral and the lord 
warden of the Cinque i'orts, and it is highly expedient for the 
purposes of thi» Act that the some should be clearly set forth ; 
now it is hereby declared and enacted, That the boundaries of 
the jurisdiction of, the lord warden of the Cinque Ports, in regard 
to any matter or thing contained in this Act, shall be and shall be 
deemed and taken to be as follows ; (that k to sav), from a point 
to the westward of Sea forth in die county of Sussex. called Bed 
Cliff., including the same; thence passing in a line one mile with- 
out the sand or shoal called The Horst of WUtihgdon* ami cou- 
th wing the same distance without the ridge and now shoals; and 
thence in a line within live miles of Cope Griwe: cm the coast of 
Fror.cc; thence round the shoal called The OwrfaBs, two miles 
distance from the earner tlience in a lino without, and the same 
distance along the. eastern side of the Galloper Sand, until the 
north end thereof bears west-north-west true bearing irom the 
west -north-west hearing of the Uni toper, it runs in a direct line 
across lint shoal called The Thwart Middle* tdi it reaches the shore 
underneath the Maze Tmer ; from thence following in a line of 
the shore up to Saint Ory/ili* in the county of Essex, and following 
tin course of the shore up to the rivet Cnh to the Uuuhng-pUee 
nearest IJrightiwrmt ; from thence in u direct line to Shoe Bacon ; 
from thence to the point of Shell nm, on the isle of Shippey; and 
from thence actus* the waters to Fewrsham ; and from thence 
following the hue of coast round the North and South Foi elands, 
and Beachi/ Heath t ; li it reaches the said lied Cliff* including dl 
the waters. (Treks, and havens comprehended -between them ; 
Provided always, and it is hereby declared, that nothing in this 
Ad contained shall ex I end, or be construed to extend, to enlarge, 
or abridge the local limits of the ancient jurisdiction, rights, and 
pmilegev of the lord high admiral of England, or the lord 
wa) den of the Cinque Ports respectively, or their, respective re- 
presentative.* ; but that Lho same shall remain according to ancient 
usage, and that the description hereinbefore contained tsha.ll only 
be def mod applicable to the purposes of this Act ; any tiling 
herein emit timed to the contrary notwithstanding. 
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XUL And whereas it h expedient that die like means of con- 
clusively adjusting ami recovering the qudntum of the monies or 
gratuities to he paid to the several persons acting or being em- 
ployed in the salvage of airy ship, vessel or goods, should subsist 
and be by law applicable m cases where die salvors shall have 
acted under and by the mere employment and authority o f the 
commander or other sujHfrior officer, mariners or owners of any 
ship or vessel in distress, as are now' bylaw provided for adjusting 
the quantum of such monies or gratuities which shall have become 
due in cases where application shall have been first made to 
officers of the customs, or other' the officer or officers in that be- 
half named and appointed in andkby a certain statute made iu the 
twelfth ye!tr*of the reign of our Late sovereign Lady Queen Anne, 
intituled. An Act for preserving of all such Hhips and Goods thereof 
which shaU happen to he forced on Shore or stranded upon the 
Coasts of t hi^ Kingdom, or any other of her Majesty's Dmimme 
and where assistance sliall have been thereupon rendered in pur- 
nuance of the provisions of that stature ; be it therefore enacted 
and dedart d, That all and every the means wbicli, in virtue of the 
statute last-mentioned, subsist, and may now be by law applied 
for the conclusively adjusting, and for the recovering of the 
quantum of the monies or gratuities to be paid to the several {icr- 
gnus acting or being employed in the salvage of any ship, vessel 
or goods, in cast's where application shall have been first made 
pursuant to that statute, U> officers of the Customs, or other the 
officer or officers therein in that behalf' mentioned, and assistance 
shall him? been thereupon rendered and had in pursuance of the 
provisions of that statute, shall be bylaw applicable and available, 
in like manner to all interns mi purposes, in cases where the salvors 
shull have acted under and by the mere employment and autho- 
rity of the commander or other superior officers, mariners or 
owners of any ship or \ esse I in distress, although no such applica- 
tion shall have been made to, nor any authority or assistance 
derived from, any officers of the customs, or other the officer or 
officer* in the said statute in that behalf mentioned; and that, 
upon payment or tender ami refusal of the quantum of monies or 
gratuities to be paid to the several persons who shall have acted 
or been employed in such salvage, or in case such payment or 
tender cannot be made, or security being given for the due pay- 
ment thereof, to the satisfaction of* the commissioners who shall 
have adjusted such quantum of gratuities, it shall not be lawful for, 
any officer of the customs, or other person or pevsim* having the 
possession or custody of such ship, vessel or goods, any longer to 
retain the possession or custody of the same, or any thereof 
by reason or pretence of any claim or right, to u compensation or 
gratuity for wuch salvage as aforesaid, or for having actecUr been 
employed therein* 
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Omiers or XX. And bo ir further enacted and declared, That in all cases 
5alv»rs way it shall be lawful for the owner or owners, or if the owner or 
41*11 so much owners refuse, for the salvors, to sell so much of the property 
of the pro* gau^d, as will be sufficient to defray the salvage adjudged, and all 
w^wiirX- ex P niccs attending the same, and such other reasonable charges 
fray sal- * ajid expences respecting the said property, as shall be allowed by 
vage. the High Court of Admiralty, or by the Court of Admiralty of 
the Cinque Ports, or by the commissioners appointed under this 
Act ; &nd that on the production of an order or decree from the 
High Court of Admiralty, or from the Court of Admiralty of the 
Cinque Ports, or of an award made by the commissioners ap- 
pointed under this Act, the commissioners of customs and excise 
shall be empowered and required, and they are hereby empowered 
and required, to allow the sale of such goods as aforesaid, tree 
from the payment of fill duties: Provided nevertheless, that in all 
cases in which they may think it advisable, it abalbbe lawful for 
tlie commissioners of the customs and CAXise to refer any such 
award which may be produced to them from the outturns doners 
appointed under tliis Act, to the judgment or revision of the High 
Court of Admiralty. 

Jurisdiction XXL Provided always, That nothing herein in this behalf con- 
of Cuiquu taint'd shall extend, or be construed to extend, to affect or iui- 
P«rts u»tio peach the jurisdiction to be exercised within the Cinque Ports, or 
bp affected t0 a flp t , rt or abridge in any degree the jtirijdictwm or authority of 
the High Court of Admiralty. 

Public Aa. XXII. And be it further enacted, That this Act shall be a Pub- 
lic Act, and shall be judicially taken notice of as such, by all 
judges, justices and others, without being specially pleaded. 
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The Schedule to which this Act refers 

ON the day of in the Year of our 

Cord before, &e. ( , ,at 

in the County of 

[ Skips Nam's.') \ [Masters Mimes*] 

A. B> [Am insert the name On which day appeared per* 
of the Salvors'] against the said sonully W. Z* of 
.-hip , whereof and Y. Z. of 

was master, her tackle, apparel, # who produced themselves as 
and furniture^ and the gouils, sureties for the said 
wares, and merchandizes on the master, and for the owners 

board the same; and also against of the said ship ami cargo, [or* 

the Mud as the case may be J for the said, 

master, and the ow ners of the j master and owners 

said ship and cargo [or, as the of the said goods and raerehan- 

rasr may be , against certain \ discs, and submitting ihem- 

gondh ami merchandizes lately / selves to the jurisdiction of the 

laden on board the said ship, High Court of Admiralty of 

whereof was mas* England, [nr. the Court of Ad- 
ler; and also against the said miraityfhr the Cimjue Ports, as 

master, and the the case may be j bound them- 

owners (or if the owners atone selves, then* heirs, executors 

miprat by ihemsdvcs^ar agents* and administrators, for the said 

the ft karc out the masters name) master and owners of the said 

of the said goods and morehtm* ship \md cargo, [or, os the ms* 

ili/es] , in a cause of salvage. may be'] for die said 

/ matter and owners, or, for the 
owners of the said goods and merchandizes, in the sum 
of pounds of lawful money of Great Britain, unto 

the said A. B. Ac. to answer the salvage and expenccs of the 
said ship and cargo, [or, as the rase may hr], on the* said goods 
and merchandize, os shall hereafter be decreed by the said Court, 
according to the tenor of the Act in that behalf made and pro- 
vided ; and unless they shall so do, they hereby consent that 
execution shall issue forth against them, their heirs, executors, and 
administrators, goods and chattels, wheresoever the same shall be 
found, to the value of the sum above mentioned. 

This bail was duly taken, acknowledged, rtml \ 
received at the time and place above writ* ! IK Z. 
ten, before me the undersigned Commis- 
sioner ; and I do hereby further certify, Y* Z. 
that ! do believe and consider the persons 
above mentioned sufficient security for the 
sum of pounds, 
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STATUTES RELATING TO THE WAGES OF 
MERCHANT SEAMEN. 

> ’ , . 

a Geo. It Cap . 36. 

AN ACT for the* better Regulation md Government of Seamen 
,, in the Mercliants Service* 

* WHEREAS tho welfare ahd riches of this kingdom greatlj 
4 depend on the trade and navigation thereof, thv same being 

* of great use and benefit, and lending very much to enrich 

* ’file subjects thereof, upon which great numbers of the artificers 

* and manufacturers livelihoods wholly depend ; and whereas, fioi 
4 several years last past, the navigation carried cm by the mcr- 
4 chants to parts beyond the seas, hath been, and doth still re- 

* main, under very great difficulties and expen ces, by the uneer- 
4 tainty they labour under by seamen and mariners, who ship 
4 themselves 6n board merchant ships, and after they have so 
4 done, neglect their duty, and will not remain on board theix 

* ships or vessel* to discharge their duty ; and very often, when 
■* ships and vessels come to be’ cleared out, in order to proceed 
4 on their respective voyages, the seamen refuse to proceed wifh 

* them, without coming to new- agreement^for increasing their 
4 wages, ami many of them will leave their ship* and vessels, ami 
4 not proceed on their voyages, which puts the owners of huch 
4 ships and vessels to great trouble and charges to get other 
4 sailors or mariners in their stead, and often is a means to ovet- 

* set the voyages of such ships and vessels, to the great prejudice 

* of the owners and freighters of tho goods on board the said 

* ships and vessels; and yet such seamen and mariners, after 
4 they have committed such offences and disorders, will bring 
4 actions against the owners or musters of the said ships and 
4 vessels for the recovery of their wages, from the time of their 
4 shipping themselves unto the time they quit the said ships and 

* vessels : And whereas many of the said seamen and mariners 
4 wifi neglect their duty when on board at sea, and desert their 
4 ships and vessels in foreign parts, which puts the said owners 
4 of ships and vessels to very great difficulties and expences, to 
4 get others in their stead, to bring their ships and vessels home ; 
4 and afterwards such seamen and mariners insist on recovering 
4 their wages, notwithstanding their voluntary desertion ; all 
4 whifch is a great* discouragement to trade and navigation: 
4 Therefore, in order io prevent such practices for the future', 
4 may it please your Majesty, that it. may be enacted ; and be 
it enacted by the Kings most excellent Majesty, by and with 
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the advice and consent of die lords spiritual and temporal, 
and Commons, in this present , Parliament assembled, and by the 
authority of the same, That from and after the twent^pm^ day masters 
of June one thousand seven bunched and of 0,4* to* 

not he lawful lor any master or commander of any shipor vessel proceed on 
bound to parts beyond the seas, to carry any seaman or mariner, a . l '.^ va P e 
except his apprentice or apprentices, to sea, from any port or 
place where he or they wore entered, or sliipt, to proceed on any JalTdie 
voyage to parts beyond the seas, without first coming to an tmmr* 
agreement or contract with such seamen or mariners for their for 
w ages, which agreement or agreements shall be made in writing, 
declaring what wages each seat^an or mariner is to have re- 
spectively du^ng the whole voyage, or for so long time as he on*, 
they shall ship themselves for; and also to express in the said 
agreement or contract the voyage, for which such seaman or 
mariner was shipt, to perform the same ; and in case any master ippremiwi 
or commander of any gliip t>r vessel shall carry out any seaman **«rptod t 
or mariner; except his apprentice or apprentices, upon any voyage 
to parts beyond the seas, without first entering into such agree- 
ment or contract us aforesaid, and he and they feigning the same, 

Midi master or commander shall forfeit and pay the sum of five <m frrfci- 

pounds for every such seaman or nuiriner, which he shall carry hm-’d hi* 

to sea, without entering into such agreement in writing as afore- 

said, to the use of (hr&itdch Hospital, to be recovered u}>ou in- “ maw ‘ 

formation ou the oath of one or more witness or witnesses, before 

any one or more of His Majesty's justice or justices of the peace, 

who are hereby authorized anil required to issue out bis or tlteir 

warrant or warrants to bring before hjrn or them such master or 

commander of any such ship or vessel ; and in case be or they 

refuse to pay sucl) penalty or forfeiture as aforesaid, to grant his 

or their warrant or warrants, to levy the same by distress and sale 

of the offender s goods ; and in case no distress can be found, to •• * 

commit the offender or offenders to the common gaol of the city, 

county, town or place, there to remain until he or they shall pay 

the same. 

IL And be it further enacted, That if any seaman or mariner Marinm 
enter or ship himself on board any merchqyut slop or vessel, on to sign n,e 
any intended voyage for parts beyond the seas, he and they so agreement, 
entering themselves us aforesaid, shall, and they are hereby 
obliged to sign such agreement or contract within three days nftcr 
he or they shall have cnterul themselves on board any ship, or * 
vessel, pi order to proceed on any voyage, as aforesaid* which 
agreement or agreements, or, contracts, after thu signing thereof, 
shall be conclusive and binding to all parties for and during -jthc 
time or times so agreed or contracted for, to all intents imd pur- 
poses -/any custom or usage to the contrary in anywise not- 
withstanding., , 


* a :i 


III, And 
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TVnulty on III. And be it enacted and declared by the authority afore- 
manners said, That in case any seaman or mariner shall desert, or refuse 

deserting. ^ p ro coed on the voyage on board any ship or vessel* bound to 

parts beyond the seas, as aforesaid, or that shall desert from the 
$)hip or vessel, to which lie or they shall belong* in parts beyond 
ihu seas, after he or they shall have signed such contract or 
agreement, he or they shall forfeit to the owners of such ship or 
vessel the wages which shall be due to him or them at the time 
of Ids or tlieir deserting from such ship or vessel, or obstinately 
refusing to proceed on such voyage. 

justice of IV. And be it further enac ted, That in case any such seaman 
ilie IVaec iJT mariner slmll desert, or absent himself from any such ship or 
may com- vessel, after he or they have entered into and signet}, such contract 

!*rs ttAbT" or f0 proceed upon any voyage to parts beyond the 

House of seas, as aforesaid, upon application made to any of His Majesty's 
Omcction. justices of the peace, within their respective jurisdictions, by the 
master or commander* owner or owners, or oilier person or per- 
sons having charge of the said ship or vessel, to which such sea- 
man or mariner did belong, it shall and may be lawful for such 
justice or justices, and they arc hereby required, to issue forth 
his or their warrant or warrant* to apprehend such seaman or 
mariner ; and in case he or they shall rdhhC to proceed on the 
voyage, for which he or they entered into contract, or agree- 
ment to perform, as aforesaid, and shall not give a sufficient 
reason for such tdtisah to the satisfaction of such justice or 
justices, then to commit such seaman or mariner to the House 
of* Correction* there to be kept to hard labour* not exceeding 
thirty days, nor less' than fourteen days ; any thing to the contrary 
notwithstanding. 

TV i utlty ou V. And be it enacted by the authority aforesaid, That in ease 

nmrinen any seaman or mariner .shall ab«eni himself from the ship or ves- 
*inin'» ul? ^ 10 ^hich he shall belong, without leave* from the master or 
ship with- commander or other chief officer, having the charge of such ship 
out Vavt-. or vessel, every such seaman or mariner shall, for ever}' such day's 
absence, forfeit tw o days pay to the use of Greenwich Hospital, 
to be recovered, applied, and disposed of as is hereinafter di- 
rected by this Act. 

VL 4 And whereas seamen and mariners, after their ships 
* arrival at their unlmriug port in Great Britain, oftthnes leave 
4 the ships and vessels before they are unladen, or before the 
4 said seamen and mariners are discharged by the masters or 
i commander#; of such ships and vessels; in order to, prevent 
Pemity for 4 such practices far the future : T Be it further enacted by the 
hiring tfati authority aforesaid, That m case any seaman i>r mariner, not en- 
Aivharftcd. * ev * n S mt *> the service of His Majesty, his heirs and successors, 
1 14 S shall leave such ship or vessel, to which he or they belong, before 
he or they shall have a discharge in writing from the master or 
commander, or other person having tlic charge of such ship or 
vessel, he or they so leaving such ship or vessel dm! I forfeit one 

mouth's 
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month s pay, to be recovered, applied,; and disposed of, as 19 
hereinafter directed. , * 

VIL And be it further enacted by the authority aforesaid, Kutmto 
That upon the arrival of any ship or vessel into Great Britain, pay man- 
from parts beyond the seas, the masters or commanders of such IMfr * 
ships or vessels shall be, and they arc hereby obliged to pay the 
seamen and mariners belonging to such sliipy or vessels their } ng } wni «, * 
wages, if demanded, in fcliirty days after the ^id aiiips or vessels 
being entered at the Custom-house, except in case where a 
covenant shall be entered into to the contrary, of at the time -the 
said seamen and mariners shall he discharged, which shall first 
happen, if demanded, deducting out of such wages the penalties 
and forfeityres by this Act imposed, under the penalty of paying 
to each seaman or mariner that shall be unpaid, contrary to the 
intent and meaning of this Act, twenty shillings over and above 
the wages that shall be due to each person, to be recovered by 
the same moans and methods, as the wages, may be recot eted ; 
and such payment of wages aforesaid shall be good and valid in 
law, notwithstanding any action, bill of sale, attachment, or in- 
cumbrance whatsoever. 

VIII. And be it further enacted, That no seaman or mariner Tn case of 
by entering into or signing such contract or agreement, as afore- «»* for 
said, shall be deprived of or hindered from using any means or 
methods for the recovery of wages against uny ship, the mas! * f| JJ^ ff> 
or owners thereof, which he may now lawfully make use of, and prod ucn lie 
that in all cases wlwre it shall or may be necessary that the con- agrretkcuL 
tract or agreement in writing aforesaid shouid be produced m 

court, no obligation shall be on any seaman or mariner to pro- 
duce the same, but on the master, owner or owners of the ship, 
for which the wages shall be demanded; and no seaman or 
mariner shall fail in any suit, uction. or process for recovery of • 
wages for want of such agreement or contract being produced ; 
any law, usage, of custom to the contrary notwithstanding. 

IX. And be it further enacted, That the masters, or com- Masters to 
manders, or owners of any ships or vessels shall and they hereby 

have full power !o deduct, out of tlie wages of any seaman or s 

mariner, all the penalties and forfeitures to be incurred by this p e »tajtirs 
Act, and to enter them in a hook or books to be kept for that due «n , 
purpose, and to make oath, if required, to the truth thereof ; which 6rer«uwfc. 
book or books shall be signed by the said master or commander Uu ^ lUi * 
of each ship or vessel respectively, and two or more principal 
officers belonging to such ships or vessel* setting forth that the 
penalties and forfeitures contained in such book or books, are the 
whole penalties and forfeitures stopt from any seamen or mari- 
ners during the whole voyage ; which penalties and forfeitures 
(except the forfeiture of wages to the owners on the desertion of 
any seaman or mariner, or on refusing to proceed on the voyage) 
shall go to, and be applied to the urn of Greemkh Hospital, and 
1 * , s $ 4* not 
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not otb$t?f'm } to hr paid and accounted for by tlie masters and 
commanders of ships and vessels coming from parts beyond the 
seas, to the same officer or officers, at my port or place, -who 
collects the sixpence jper month, deducted out of seamen's wages* 
for the use of the said Hospital ; which officer shall have, and 
hereby hath, full power to administer an oath to every com- 
mander or master respectively, touching the truth of such pe- 
nalties and forfeitures, to be paid, applied, and disposed of, as 
aforesaid. 

X. And be it further enacted, Ttrnt in case any masters, or com- 
manders, or owners of any ships or vessels, slid 1 deduct out of the 
wages of any seamen, or mariners^any of the penalties and for- 
feitures, which by this Act are directed to he deducted, and 
applied to and for the use of Gimmick Hospital, and dial! not pay 
the money so deducted to some officer or officers, who collect the 
sixpence per month, deducted out of seamens wages, for line use 
of the said Hospital; in the port or place, where such deduction 
shall be made, within three months after such deduction, every 
person so neglecting to pay the money deducted, as aforesaid, 
shull forfeit and pay treble the value thereof, to the use of the 
said Hospital; which, together with the money deducted, as 
aibrftfdd,. shall and may be recovered by the same means urn! 
methods, as any penalties and forfeitures lor not duly paying the 
Tsaid sixpence per month can or may he recovered 

XI. And be it further enacted, That this Act shall be deemed 
ami taken to bo a Public Act ; and all judges ami justices are 
hereby obliged to take notice of tt as such, without special 
pleading the same. 

XIII. Provided, That nothing in this Act contained si mil ex- 
tend, or be construed lo extend, to debar any seaman or mariner 
belonging trf any merchant ship or vessel from entering, or being 
entered into, the service of His Majesty, his heirs and successors, 
on board any of his or their ships or vessels ; nor shall such sea- 
mau or mariner, for such entry, forfeit the wages due to him, 
during the time of hh service in such merchant ship or vessel ; 
nor shall such entry l>e detain d a desertion. 

NJf, This Act wui> made for five years only; but was conti- 
nue! by 23 Geo, 2. c. 2d. aiid made perpetual by % Geo . 3. c. 31. 
sect. 1. 


2 Geo. III. Oqu 31. 

AM ACT fin* making perpetual an Act for the better Regulation 
and Government of 'Seamen in the Merchants Service s and 
for extending’ the ‘Provisions thereof to His Majgety' ft tufomes 
in Annricu. / ’ 

II. Ant* hoit furtiier meted by u the authority aforesaid, That 
from god after the first day of May one rhoUsaml seven hundred 

and 
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%3 


anti sixty-four, all the provisions, penalties, clause, matters, and 
things, contained in tlie said Act of the second year of Lis wid 
fate Majesty's reign, shall be, and the same are hereby, extended 
to all His Majesty’s colonies in America ; and that all penalties 
arid forfeitures to be incurred by the said Act, and directed to V 
applied to and for the use of Greenwich Hospital, shall be paid to 
such officer or officers in the said colonies, as shall on that behalf 
be appointed by the lord high admiral of Great Britain , or the 
commissioners for executing the office of lord high admiral of 
Great Britain , for the time being : And in case any masters or 
commanders, or owners, of uny ships or vessels shall deduct out 
of the wages of any seaman or mariner any of the penalties and 
forfeitures which, by the said Act, are directed to be deducted 
and applied to and for the use of Greenwich Hospital, and shall 
not pay the money so deducted to such officer or officers so to be, 
appointed in the port or place in the said colonies where such 
deduction shall be made, within three months after such deduc- 
tion, every person so neglecting to pay the money deducted as 
aforesaid, shall forfeit and pay the treble value thereof to the use 
of the said Hospital ; which, together with the money deducted 
it" aforesaid, skill and may be recovered by tlx* same means and 
methods as any penalties mid forfeitures can or may be recovered 
by tlie said Act, ' 

Oit* Huatnon’s wagtv, ami not duly paying om (he s»,nir, fcifcit treble dw 
imw of tlu 1 Mid Hospital. 
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AX ACT for the better Regulation and Government rf Seamen 
employed in the (basting Trade of this Kingdom, 

* WHEREAS by an Act made mid passed in the »o.Cf*nd year Preamble. 
1 of the reign of his laic Majesty King George the Second, iii*^ 

4 f fruit'd, An Act for the better Regulation and (tin Hnment if t Gto f. 

4 Seamen in the Merchants Service, 'certain provisions are esta- ™l'* **> 

4 bijfthed for the government of seamen in shipi- trading tu ]>arts 1 
4 beyond the scasC which have hfcen found, by cxptriemv, to be 
4 higlily beneficial to the trade and navigation of' this kingdom j * 

4 And whereas the coast trade of this kingdom of ill remains under 
‘ great difficulties and inconveniences, for want of the like regu- 
4 lations to be applied to, and established in the same, for the 
( better government thereof: May it therefore please your Mho 
4 jesty, that it maybe enacted ; and be ir enacted by the 'Kings 
most excellent Majesty, by and with the advice and consent of 
the Lords spiritual and temporal, and Commons, in this present 
ihu-liuraent assembled, and by the authority of the Same, Tim, 
from and after the first day of July one thousand seven hundred 

and vciiitb 
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trading and ninety-one, it fcliall not be lawful for any master or comman- 
Coati wise, der, dr other person having or taking the charge or command of 
io proceed any ship or vessel trading from and to an) port or place, or ports 
on a voyage or plja^efe ui Great Britain , to carryout to sea any seaman or 
icrliJe iuto" mamier (except his apprentice or apprenticed from any port or 
an agree- /dace in Great Britain , to proceed on any voyage to any other 
meat with port or place in Great Britain , without having before entered into 
tiipwanipn an agreement or agreements in writing with such seaman or 
on iwauhV lmar * nor > signed as well by such master or commander, or 
of at for odier person as aforesaid, as by such seaman or mariner, for the 
each. * wages which such seaman or mariner is to have respectively, 
during the voyage or voyages, or during the time he shall have 
contracted or entered himself for : which contract or agreement 
shall declare whai wages each seaman or mariner is to have, and 
,when the same shall be payable, and for what time, or for what 
voyage or voyages such seaman' or mariner shall hare contracted 
or entered himself, every such agreement or agreements to be in 
force at the time of proceeding to sea on any such voyage ; and 
in case any master or commander, or other person having or taking 
the charge or command of any ship or vessel trading coastwise us 
aforesaid, shall can y out to open sea any .seaman or mariner (ex- 
cept his apprentice or apprentices) upon any such voyage by open 
sea, without having first entered into such agreement or agree* 
meats signed as aforesaid, and such agreement or agrmmnts 
then being in full force, such master or commander* or other 
person having or taking the charge or command of such ship or 
vessel, shall forfeit and pay the sum of five pounds for every such 
seaman or mariner which he shall so carry out to open sen, to fhc 
use of Greenwich Hospital, to be recovered upon information, on 
the oath gf one or mofe witness or witnesses, before any one or 
more of His Majesty’s justice or justices of the peace of any 
county, riding, shire, or place in (heat Brit ah, where .such ship 
or vessel shall depart from or come to in or during such voyage, 
who art 1 hereby authorized and required respcctneh to issue 
out bis or their warrant or warrants lo bring before him or them 
such master or commander, or other person having or taking 
the charge or command of any such ship or vessel ; and in case 
such master or commander, or other person as aforesaid, shall 
neglect or refuse to pay such penalty or forfeiture as aforesaid, 
to grant bis or their warrant or warrants to levy the same by dis- 
tress and sale of the offender's goods, and -in ca.se no distress can 
be found, to commit the offender to the common gaol of the 
city, county, town or place, there to remain until be shall pay 
the same. 

A p cement IL And be it further "enacted, That every seaman or mariner 
n/be bind* cn rering himself on board any ship or vessel trading coastwise as 
m £* aforesaid, for any intended voyage or voyages, or fof any time to 
be stipulated in and by buch agreement or agreements, shall, and 
* , " he 
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he is hereby required and obliged to subscribe his signature or 
mark to such agreement or agreements respectively, at the time 
of his so entering himself; which agreement or agreements, alter 
the same shall be so subscribed by such seaman or mariner, ami 
signed by the master or commander, or other person having or 
taking the charge or command of such ship or vessel, shall be 
conclusive and binding to all parties, for aim during the time or 
times so agreed or contracted for, to all intents and purposes ; 
any law, custom or usage, to the contrary in anywise notwith- 
standing. 

III. And be it further enacted by the authority aforesaid, That 
in case any seaman or mariner, after he shall have entered into 
such agreement or agreements as aforesaid, that) neglect or refuse 
to proceed on the intended voyage or voyages for which he shall 
have entered, or upon which such sliip or vessel shall he destined 
to proceed, every such seaman or mariner shall forfeit and .pay 
to the owner or owner;* of such ship or vessel, all such wages as 
shall be due to him at die time of h/s so neglecting or refusing to 
proceed on such voyage or voyages; and it shall and may be 
lawful, upon complaint madewif the same to any of His Majesty's 
justices of the peace within their respective jurisdictions, by the 
master or commander, ovmer or owners, or any other person or 
persons hiving charge or command of the ship or vessel to which 
such seaman or mariner did belong, for such justice, and ho i* 
hereby required to issue his warrant to apprehend such seaman 
or mariner ; and in case such seaman or mariner shall refuse to 
proceed on the voyage or voyages agreed on, or on the voyage or 
voyage* on which the ship or vessel shall be destined to proceed, 
within the time contracted for, and shall not give a sufficient reason 
for such refusal, to the satisfaction of such justice, then to commit 
such seaman or mariner to the house of correction, there to be 
kept to hard labour for any time not exceeding ihiriy days, nor 
less thmjinnimi days. 

IV. And be it enacted by the authority aforesaid, Thai in case 
any seaman or mariner, after having entered into such agreement 
or agreements as aforttsaid, shall wilfully absent himself from the 
ship or vessel to which he shall belong, before the voyage or 
voyages agreed upon, or upon which such ship or vessel shall 
have proceeded, shall be completed, and the cargo of such ship 
or vessel delivered, or betoro the time lor which he shall have 
contracted or entered shall be expired, every such seaman and 
mariner shall, for every day be shall bo so absent from his said 
ship 01 vessel, forfeit two days pay to the use of Greenwich Hose 
pital, to be recovered, applied, and disposed of as is hereinafter 
directed ; and in case any seaman or mariner,, not entering info 
the service of His Majesty, his heirs or successors, shall totally 
leave or quit bis said ship or vessel before the voyage or voyages 
agreed upon, or upon which such ship or vessel shall lw\e pm- 
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cecdpd,. shall be completed, and the cargo of such ship or vessel 
delivered, or before the expiration Of the time for which he shall 
have contracted or entered, or before such seaman or mariner 
shall have a discharge in -writing from the master or commander, 
or other person having the charge or command of such ship or 
wsel, such seaman or mariner so leaving or quitting such ship 
or vessel, shall forfeit one month’s wages, to be recovered? ap- 
plied, and disposed of as hereinafter is directed, 

Masters to V. And be it further enacted by the authority aforesaid, That 
settle wrh the master or commander, or other person having or taking the 
tin* men for charge or command of any ship or vessel employed in trading 
in C0U8tw ^« as aforesaid, and contracted with any seaman or mariner 

»ci hewro" t0 P er f° rm m } r suC h voyage, shall, and he is hereby obliged and 
dm>ct<*d, cm required to pay to every such semitan or mariner belonging to 
penalty uf such ship or vessel their wages, if demanded, within five days afler 
Sf ° A * such ship or vessel shall have entered at the Custom-house, or 
the cargo shall be delivered, or at the time the said seaman or 
mariners shall be discharged, which shall first happen, unless au 
agreement shall have been made or entered into to the contrary, 
in which case the wages of such seamen or mariners si tall be paid 
in terms of such agreement, after deducting, in every such case, 
out of such wages, the penalties and forfeitures by this? Act im- 
posed, in case any shall have been incurred, upon twin of for- 
feiting to each seaman or mariner, to whom payment ofhis wages 
shall not have been made according to this Act, of the sum of 
twenty shillings, to be paid to each sucli seaman or mariner, over 
and above the wages that shall be due to him, to be recovered by 
the bume means and methods as the- wages of seamen or mariners 
may by law be recovered ; and such payment of wages as afore- 
said shall be good and valid in law, notwithstanding any action 
hill of sale, attachment, or incumbrance whatsoever. 

Stamen not VJ. And be it further enacted, Tint no seaman or mariner, by 
th^ulr* 01 Cliter i n £ “*1° 07 signing such contract or agreement is aforesaid, 
mesmfor ^all bp deprived of, or hindered from? using any means or, 

( recovwy of method? for the recovery of wages against anv ship, or the masters 
1 wagf% and, or owners thereof, which he may now lawfully make use of; and ' 
in c**v of that in all cases where it shall or may be necessary that the agree- 
t mvllt or in writing aforesaid slmulcf be produced in 

produce iUo Court* or else win- ie, no obligation, shall lie on any seaman or 
^rwiwciit mariner to produce the same, but. such obljgaiion shall lie on the 
master or commander, or other person having the charge or com- 
mand, or the owner or owners of the ship or vessel for which the 
wages shall be demanded ; and no seaman or mariner shall fail, 
in any suit, action, or process for recovery of wages, for want of 
such agreement or agreements being produced, but shall and may 
proceed therein as if no such agreement in writing had been made ; 
any law, usage, or ctistqnb to the contrary notwithstanding. 


VII. And 
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VII, Amt be ft further enacted. That the masters or com- rcnolimtv 
mamlers, or owners of any such ships or vessels, or other persons N* deduct- 
having the charge or command thereof, shall and theV hereby 
have full power and are required to deduct, out of the Wages thc ***’* 
of any seaman or mariner incurring the penalties and forfeitures ScdTil 
imposed by this Act, whenever the same shall be incurred, cq>t tim 
and to enter them in a booh or books to be kept for that purpose, t0 dir 
and to make oath, if required, to the truth thereof; which book °. wnefl) ) 
or books shall be signed by the said master or commander, or, |£ 4 ^f r> fr 
other person having the charge or command of each such ship or Hospiuil, 
vessel respectively, setting forth that the penalties and forfeitures 
contained in such book or books are the whole penalties and for- 
feitures stopt from any seamen or mariners by such master or 
commander, or other person as aforesaid ; and which penalties 
and forfeitures (except, the forfeiture of wages to the owners on * 

any seamen or mariners refusing to proceed on their voyage ‘or 
voyages) si mil go to and be applied to the use of ( true much Hos- 
pital, and shall be paid and accounted (or by the masters, com- 
manders, and other persons having the charge or command of 
such ships or vessels, to the officer of any port or place who shall 
collect the sixpence per month deducted out of seamen’s wages 
tor the use ot the said Hospital, width oftu\i shall have and 
hereby hath full power to administer an oath to every commander, 
master, or other person as aforesaid, respectively; touching the 
truth <#f such penalties and forfeitures. 

VIIT. And be.it further enacted, That in case any masters or p. natty cm* 
commanders, or owners of any such slops or vessels, or other not 

person having the charge or command thereof, shall deduct out W^'P 1,10 
of the wages of any seamen or mariners any of the penalties and 111 

forfeitures which by this Act fire directed to be deducted and ! tiln being 
applied to and for the use of (Ircemkh Hospital, ami shall nft so fit* 
pay the money so deducted to some oilicer who shall collect the rioted, 
sixpence per month deducted out of seamens wages for the use of 
the said Hospital, in the port or place where such deduction shall * 

be madt , within three months after such deduction, every such 
person, so neglecting to pay the money so deducted a* aforesaid, 
shall forfeit and pay treble the value I hereof to the us* of the said 
Hospital ; which, together with the money deducted as aforesaid, 
shall and may be recovered by the same means mid methods as 
any penalties and forfeitures for not duly paying the said sixpence 
per month can or raai be recovered. 

IX And bo it further enacted by th», authority aforesaid, h-m 
T hat in all cases where the seamen or mariners of any «hip or ties m 
vessel trading coastwise us aforesaid have contracted, or sJiall 
contract, for wages by the voyage, and not by the ihonth. o; xU 
other stated period of time, the jiemltics u^l forfeitures to hi , cutmu 
intoned bv such seamen or mariners under this Act, r.hall be cauu.»ci for 
ascertaineu in maima iblfowing . (that is .to say), if the whole tku^»viige» 

time 
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time sjnmt in the voyage agreed or proceeded upon shall exceed 
one hinar month, the forfeiture of ’ 011c month’? pay shall be ac- 
counted and deemed a forfeiture of a sum of money bearing the 
same proportion to the whole wages, as a lunar month shall bear 
to the whole time spent in the voyage ; and in like manner the 
forfeiture of two days pay shall be accounted and deemed a for- 
feiture of a sum of money bearing the same proportion to the 
whole wages, as two days shall bear to the whole time spent in 
.the vo} age; and if the whole time spent in the voyage shall not 
exceed one lunar month, the forfeiture of one month’s pay shall 
he accounted and deemed a forfeiture of the whole wages con- 
tracted for ; and if such time shaft not exceed two days, the for- 
feiture of two days pay shall be accounted and deemed*! forfeiture 
of the whole wages contracted for. 

X. Provided always, and it is hereby enacted, That no agree- 
ment or agreements, to be made by virtue or under the authority 
of this Act, shall be or be deemed liable to, or charged with, any 
stamp duties whatsoever : And provided also, that nothing herein 
contained shall extend or be construed to extend to anj ship or 
vessel trading coastwise as aforesaid, or to any master or com- 
mander, seamen or mariners, belonging thereto, unless Mich ship 
or vessel shall be of the burthen of one hundred tons, or upuoiris. 
and shall go to open sea: And provided also, that nothing in this 
Act contained shall extend or be construed to extend to debar 
any seaman or mariner, belonging to any such ship or vessel, 
from entering or being entered into the service of His Majesty, 
his heirs or successors, on board any of his or then ships or ves- 
sels, tior shall such seaman or mariner for such entry forfeit the 
wages due to him during the term of his service in such ship or 
vessel, nor shall such entry be deemed a desertion. 


37 Geo. IIL Cap. 73. 

AN ACT for preventing the Desertion of Seamen from Brifi*h 
Merchant Ships trading to His Majesty's Colonics and Plan- 
tations in die West Indies . 

< WHEREAS seamen and mariners, after entering into ar- 

* tides to serve on board British merchant ships, (luring the 
4 voyages from Great Britain to His Majesty’s colonies and 
4 plantations in the West Indies, and back to Great Britain, do 

* frequently desert from such slops on their arrival at or in Mich 

* colonics and plantations, on account of the exorbitant wages 
1 given by masters and commanders of other British merchant 
‘ ships, by the rug ot gross, to seamen and mariners, when in 
« such i-ohmics or plantations, to induct* them to enter on board 

* their ships ; Ami whereas such oeumeu and mariners, upon 

i entering 
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4 entering into articles for such voyages from Great Britain* 

( usually receive large sums of feioney in advance, for the purpose 

* of their outfit ; and monthly allowances are frequently paid to 

* their families*, towards their support and maintenance, during 

* the absence of such seamen and mariners ; And whereas such 
4 desertions have been the means of depriving many merchant 
4 ships of a sufficient number of seamen and mariners to navigate 
4 them back to Great Britain , and thereby occasioned great 

1 losses to the merchants trading to the said colonies and plan- ^ _ 

4 tatkms For remedy whereof, may it please your Majesty *jp~ m j u ^ 
that it may be enacted ; and be it enacted by die King’s most i t M 97 
excellent Majesty, by and with# the advice and consent of the hku 
L ords spiritual and temporal, and Commons, in tliis present in $ from 
Parliament assembled, and by the authority of the same* That 
from and after the first day of July one thousand seven hundred r ro „, { ^ or 
and ninety-seven, all and every seaman, mariner, and other per-, WettJndkt, 
son, who shall desert, at any time during the voyage, cither out 10 forfeit 
or home, from any British merchant ship trading to or from the 
said colonies or plantations, shall, over and above all punishments, ^ ship 
penalties ami forfeitures, to which he is now by law subject, for* cntenJmto 
felt all the wages In? may have agreed for with, or be entitled to after such 
during the voyage, from the master or owner of the ship on hoard dwrtwn. 
of which lie shall enter, immediately after such desertion* 

II. And be it further enacted, That all and every master or Aj a *tm 
commander of any British merchant ship who shall, from and luring «*a. 
after the said first day 0 ijniy one thousand seven hundred and m * u 
ninety-seven, hire or engage to serve on board his ship or vessel 
any seaman, mariner, or other }>oracii who shall, to Lhe knowledge my other” 
of such master, have deserted from any other ship or vessel, shall ship, to 
forfeit and pay the sum of one hundred pounds, to be recovered forfeit too/, 
levied, and applied, as hereinafter directed, 

TIL And be it further enacted, That no master or commander No master 
of any merchant ship or vessel which shall, from and after the swlwg from 
first day of July one thousand seven hundred and ninety-seven, 
s>ail or proceed from any port or place in Great Britain, shall hire j 
or engage, or cause or procure to he hired or engaged, any sea- ^9r f Ml 
man, mariner, or other person, at any port or place within His hire tannm 
Majesty’s colonies or plantations in the West Indies* to serve on * n *be W*u 
board any such merchant ship or vessel at or for greater or more ^ 
wages or hire for such service than according to the rote of J^| 0 ,ah 
double monthly wages, contracted for with the seamen, niarnm, ^in- 
arid other persons, hired or engaged to serve on board such ship Jo** uu<it'» 
or vessel at the time of her then last departure from Great Bri- 
tain* being in the same degree and station in which such seaman. Jj <, ' (Tuut ’ 
mariner, or other person, shall be so hired or engaged at any such 
port or place as aforesaid, unless the governor, chief magistrate, 
collector, or comptroller of such port or place m the said colo- 

mo 
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nics or plantations shall think that greater or more wage;) or hire 
than double the monthly wages aforesaid should or ought to he 
given to such seaman, mariner, or other peraon as aforesaid, and 
do and shall accordingly authorize or direct the same to he given 
by writing under his hand ; that then and in such case the master 
or commander of such ship or vessel shall und may be ut liberty 
to pay, and the seaman, mariner, or other person on board such 
ship or vessel to receive, such greater or higher wages as such 
governor, chief magistrate, collector, or comptroller shall direct, 
as aforesaid ; and that, all contracts, bonds, bills, notes, and oilier 
securities, promises, and undertakings, which shall be made, en- 
tered into, or given, contrary te the intent and meaning of this 
Act, shall be null and void to all intents and purposes ; and that 
the master or commander of any such merchant ship or vessel, or 
other person nr persons whomsoever, who shall make, enter into, 
or give, or cause or procure to be made, entered into, or given, 
any such contract, bond, hill, note, or other security, promise, or 
undertaking, or who si tall hire or engage, or cause or procure to 
be hired or engaged, any seaman, mariner, or other person, to 
enter on board any ship or vessel contrary to the intent and 
meaning of this Act, or w ho shall p.ij, or cause or procure to be 
1 Mid or given, any greater 01 more hire or wages or other gra- 
tuity or advantage whatsoever, to or lor any seaman, marine! . 
or other person so hired or engaged at any such port oi place 
within His Majesty's colonies or plantations in the Wed httln\ 
as aforesaid, than is allowed or directed by this Act, shall, for 
every such offence, forfeit and pay the sum of one hundred pounds : 
to he recovered, levied, and applied, iri the manner lierciuuftci 
directed, 

IV. And be it further enacted, That j»U and every- master awl 
masters of any merchant slop or merchant ships trading to His 
Majesty’s colonies* and plantations in the Wed Mies, r-liall have 
on board his or their snip or ships at the time of such ship or 
ships clearing out from Great Britrni , one apprentice, who shall 
be under the age of seventeen years, duly indented for three 
years, for every huwln d tons admeasurement of such ship or 
ships, and so in proportion for yvery one hundred tons which such 
ship or ships .shall admeasure according to the certificate of re- 
gistry, and the indenture or indentures of every such apprentice 
shall be duly enrolled at the Custom-house of the port from 
w hence any such ship shall clear out, with the collector or comp- 
troller, within one month after the date or execution thereof; 
v. Inch said apprentice and apprentices shall be, and is and arc 
hereby exempt from serving in His Majesty’s navy for the space of 
three years from the date of such indenture or indentures; and 
nil and every owner or owners, or master and mastics neglecting 
to enroll the >arnc as aforesaid, shall, for every such offence, for- 
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fat aid pay the sons of ten "pounds, to be paid fa tofafaw follow- f flr m , t en , 
tag ; (that « jb.ssay), otto njofaty "by the owner or owntrt; ofsseh roHi)* 
ship or ships, and the othpr moiety by tlie- ntaifer or 1 Rasters 
thereof to be levied, recovered und applied, In mBaa^bereltuiAer 
mentioned. 1 ' • ' 

V. And be ii further enacted, That all hndoyory mastw’’ , and ' ™® s,,,r * i, i 
masters of such ship or shtps shall. within ten days after their ar- 
rival out , at any port or ports fathetaid eolfflitas or plantations,"' , in , , t ft „, 
and also within tea days alter their arrival home at any p ort w sinvst out 
ports in Great Britain, drifter, iipOn oath, to he made .before' and home, 
the collector or' comptriifler of vxehport «r pdm re^iel-dvely, , J“ | ‘ i l c ^ c j 
(who is liwby authorised to administer, die same), it fane and as . 
exact list ana description of all and miry the aw on board sod? , fain pari 
ship or ships at the time of their clearing oat from any port or jtiralns on 
ports in Great Britain, end also of the crew on board the same i* u £<S 
at the time of ificrr arrival iu any port dr 'ports in the said, cob- " 
lifts or plantations, and also a true and exact list and dfcacylpti&n 
of ail mid every sciwuan, mariner, or other pflwm'wjm has or 
liave deserted from, such ship or ships, or who has or have died 
during the voyage • iind also ft true account of the wage? doe to 
each H ainan, mariner, or other person' .so dying, at the, time, of 
his (hath, and ail and every master and master? omitting, neghtt- ’ 
ing, or refusing so to do, anil, for every such offence, forfeit the 
sum of hay pounds ; add for which said list and sicctmut w> d> <ioHrr<»r, 
livered, such collector or comptroller shall be entitled to dhaitoid 
anil receive, from the person so delivering: tlu* same, the *»* oVdolivuv 
two shillings mid sixpence, ami no mwe; ttnri Jt rfujii mid may l0 f ji«>, 
be lawful to and for all and every filter and masters V any ship which may 
or whips, or other person or persons^ to inspect aucb list abdlislsr to *«T «*- 
trom time to time, as he or they myfhmk proper, , For which m- 
Rpeetion the said collector or comptroller s&U he entitled to de- 
mand and receive from the person making the, same* fhe sum of 
one ahilHng, and uo more*. \ ‘ . 

Vt And be it further enacted by fhO authomy tfowudj \u at, .N* vtmaq 
no seaman, mariner or other person, who shall/at any port or 
place within Hi* M#*tyV eOaOm ox tjie, JHtf 

Incite hire or engage himself to serve^ or who shall in the sam jfo s{ 
colonies or plantations enter on hoard any merchant ship or ves- which tail- 
hc] which shall wfl from, Girat Britohi aft*r thv first % <rf>l from 
Ju\ H erne thousand rtph hundred mi afaetywty dtifl 

‘ . i "‘ t . ^ 179/, hi 


# So much of th»« seetkm as rrquirdi masto within tew fajfi 
out at any port iu His Mojett/s ftfarfH or jiljwtfttioas. Mtea tea 

dixy* tfmmAr arrival heme, ht any jxsrtwttwh 0«^*f 3rtfa^*tA 
oath, n true and exact fist «d-U«aipIw» of »U aod evtuy t&O op buttf* , 
tutd olw a l»L of such of the QWiii ih^hm *um$ «b« 

voyage, a»d of di^ to each -teaman, is re^eniffd by© 4, r. i »• 

s* »H. 

Tt 
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titled to, m r shall he sue for, recover, or receive* any greater or 
tnwe wages m fefe, or other gratuity or advantam whatsoever, 
on account of ar for such his service, than sucnTOtges or hire 
as hcreiwhe&firfj autitomed or directed to bo paid or received* 

VII* ApA bo it further enacted, That all and every sum and 
Kims of money which shall be due for wages to any seaman, 
mariner, or other person hired or engaged on board any British 
merchant ssiiip for any voyage from any "port or ports in Great 
Britain to any port or part# in the said colonies or plantations, 
and who has or have died on board during the voyage, shall, 
within three calendar months gfter the arrival of such merchant 
ship m any port or pom in Great Britain, be paid 19 the receiver 
of the sixpenny dot y for Greenwich Hospital far the time being, 
to the use of tine executor or executors, administrator or ad- 
wrinkrators, of the seaman, mariner, or other person so dying ; 
and if any master of m\y such merdtantdiip shall neglect or re- 
fuse to )«*y over, or tender to the said receiver, all and every 
such sum and stems of money, wiiliin the time hereinbefore 
limited, lie shall forfeit mA pay, for every such offence, tht* sum 
rf fifty pounds, ami aUo double she amount of the sum or sums 
of money m due to any Heamao, mariner, or other person, for 
wages, as aforesaid. 

VlTL Fnmded always, and be it further enacted* That all 
and every such sum or sums of money which shall not be law- 
fully demanded of Unsaid receiver within ihe term of three years 
after payment tWreofto him in manner aforesaid* shall be for- 
feited, and shall go and he paid to the use of die seamens hos- 
pital pf th£ port to which such sliip belongs; but in case there 
slmll he uo seamen * hospital at the port to which such ship be- 
longs, then to and for the use and benefit of the old and disabled 
seamen of the samp port, and their families, to bo distributed ut 
the discretion of the magistrate for the county where such port 
shall, be situate, or any two rr more of thorn, 

DC, And he it further enacted by the authority aforesaid, That 
the penalties and for&itums given by this Act shall be paid and 
applied in manner following; that is to say, one-third part 
thereof for and towards the support of Greenwich Hospital ; one 
mWr third part thereof for and towards tlw support of the sea- 
men's^ hospital at the port to which due ship or vessel in respect 
of winch Uw forfeiture shall arise belongs ; but in case there shall 
Ive no mnmne hospital at. the port to which such ship or vessel 
belongs, then to and for the use and benefit of the old and dis- 
abled seaman of the same pssrt and their fomilfos, to be diatri- 
buttil af the discretion of tW' person* having the direction of the 
merchants »camonV fond at wh or m case ttere shall be 
$u6h e^abliriment thereby 4 e magnates or overseer of 
the poor of *Lteh port ; mA the other third part thereof to and 
for the person or persons who shall inform and sue for the same ; 

0 and 
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and that such penalty shall be recovered by Ml, plaint, or in* Uccqvp ry 0 i 
formation, i%goy of His Majcat/s courts of record at fFettmx* 
jrfrr, or such'm them as do not* exceed the «um if twenty pounds, 
upon iniormation, on the oath of om or more witnesses, More 
any one or more of His Majesty’s jusfrire or justices of the peace 
in any part of the kingdom of Great Bntain* who shall not mule 
more than ten mifes from the place of abode of the person or 1 
persons complained of, which justice and justices h and are 
hereby authorized and required to issue out his or their wmam ‘ 0mm ~ 
or warrant*;, to bring before him or them every person charged 
with any offence under this Act; jwA it* ease he or they shall 
refuse <ir neglect to pay such penalties ox forfeiture* as aforesaid, 
to issue hxs or their warrant or warrants to levy the same by dis* 
tresH and sale of the ofreu dor’s goods, and m case no distress 
can ho found, to commit the offender or offenders to the cook t 
mon gaol of the city, town or place* widun the jurucBtitioi) of 
such respective juKticc or justices there to remain for the space 
of throe calendar months, or imtil lie or they shalltsay the same, 

Provided nevertheless, und he it enacted, That nothing m \ n l)( ,t to 
this Act shah extend, or be construed to tfxseud, to any contract mewl v» 
or agreement which shall or may be made with any senmnn, ma- 
rner, or other person hired or engaged to serve on board any 
merchant ship or vessel, at any port 01 place within His Majesty s ^ cUi ^ t , 
colonies oj plantations in the West Indian, who skull af fk time 
of such hiring or engagement, produce und deliver to ths master 
and commander of such merchant slap or vessel a, certiticaiw, 
under the hand of the master or comm* aider of the ship or vessel 
onboard of which such bemoan, mariner, or other person had then 
lust served, signed in the presence of one or more witness! or wit# 
nmi% stating their usual place or places of abode, thereby do* 

(during or certifying that swell aeanuirt* mariner or other person, 
had been duly discharged Irom the ship or vessel on board of 
which he had so last served ; and w kick certffieate the raawcr Mat*-* i*> 
or commander sjhall gmnt wilhm three days next after application 
made to him by such smman, mariner or other person, msbre a on ^ 
witness, or in default thereof shall forfeit and pay the sum of v f 
twenty pounds, to be levied, recovered and applied, in manner 
hereinbefore directed; nor 10 any contract or agreement to be £ r{ not to 
made with any seaman, mariner, or other person hired ortmgtfged mend v i 
to serve on boatd any mctcdnnf ship or vessel, winch, through *J wni ' , { , 
necessity, or on account of very tmutrdfm wvh» or win or- JJ^ 88 ^ 
dinary duty, require such contract or agreement to be matte* am) ^ ^ 
more wages or hire given, und of which necessity, service of wiwHi d* 1 *" 
ordinary duty, proof shall be made on oath Mote the chief Tnagisi- pr<»«^ 'j- i! 
trate or prindpal ofieor of any porter place. or before any justice bf ra, ‘ de * 
or justices of the peace of the *uid colonies* or pteirtaws: And 
provided afto, that such seaman, mariner, or other personae him) 
or engaged to serve on board any ship or vessel, so requiring such 
0 T t 2 service. 
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shall not have deserted from, the ship or vessel on board 
*<#f which he had then last served: And proviSedWbo, that no 
greater or luglier wages or hire, shall Iks given by f&y master or 
commander, or taken or received by any seaman* mariner, or other 
person as aforesaid, except in cases of such necessity, Very hazard- 
ous sendee, or extraordinary duty, as aforesaid, than after the 
rate of double the monthly wages, or the wages to be settled or 
directed by any governor, chief magistrate, collector or comptroller, 
as- hereinbefore directed to be paid or received as aforesaid. 

\ ftrr July XL And be it iiirther enacted by the authority aforesaid, That 
i. i?9t, from and aft er the said first day of* July one thousand seven him- 

( * re< * ninety-wen, the articles jo be eutcml 4 into by and 
nito ttgtcc. between the masters, seamen and mariners, of such merchant ship 
.■Me to <uv Or ship^j shall be agreeable and to the purport and effect as 
o“ve<i mentioned in the srhcilttk* hereto annexed, marked with the 

SrhfUuh | ett cr A. *■ * 

PubhrAft. XII. Ami be it further enacted by the authority aforesaid. 
That this Act shall be deemed and taken to he n Public Act ; and 
all judges ami justices are hereby required to lake notice of it as 
such, without specially pleading the same. 


59 Geo. III. <:, 58. 

AN ACT for facilitating the Recovery of the Wages of Seamen 
in the Merchant Service. 

WHEREAS the seamen and mariners employed in the mcr- 
etianl service, and in the coasting trade of this kingdom, are exposed 
to great difficulties, expenet* and inconvenience in suing tor or 
obtaining payment of their wages, m cases of dispute with the 
masters or owners of vessels in which they may have served ; and 
it inexpedient that greater i anility should be given for recovery 
Justice* of such wages : May it theref ore please Your Majesty that it may 
^xnjMiwr- i) t » enacted ; and be it enacted by the King's most Excellent 
Majesty, by find with the advice and consent of the Lords spiritual 
!*.*»»/*«, tu aod temporal, and Commons, in tins present Parliament assem- 
hear Hud hied, and by the authority of the same, That from and after the 

ais. firyt da}’ of A typist in the year of our Lord one thousand eight 

not * ^ lun ^ ref * ^ nineteen, it shall be lawful for any seaman, mariner, 
cxccodmc: or °^ or P^np (except masters or apprentices), who shall have 
Wl* served on board any ship or vessel trading hum any port 0# place, 
or ports or places/ iu that part of the United Kingdom called 
England, to ports beyond the was, or to any other port or place 
in Great Britain , by virtue or in pursuance pf any contract or 
• . * engagement, 

, * Tfef Schedule annexed U tlm Act is No V« of die Appeadis to this 
TVatise, page 4^3, ' ’ 
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engagement, in writing or not in writing, and whether the 
be by paroLor by (feed wider §gal or otherwise, wcaso tne 
master or ediimander, or other person haniiger taking the cliarge 
of any such ship or vessel, aft er tlie expiration of two day* irom 
die time of entry of such ship or vessel at the Custom House, or 
from the delivery of her cargo, or from the time when such 
or mariner, or other person (except as aforesaid), shad be dis- 
charged, which shall first happen (unless an agreement jhall have 
been made and entered into to the contrary, and in that ^ liri - 
after the expiration of the time so stipulated or agreed for the 
payment of such wages as aforesaid), neglect or refuse to pay lo 
any such seaman, mariner or other person (except as aforesaid), 
his or their vfages, or any part thereof, to complain to any justice 
or justices of die, peace residing in or imr to the place where 
such ship or vessel shall have ended her voyage, or been cleared 
at the Custom House, or delivered her cargo, or to any justice pr 1 
justices of* the peace residing in or near to the place where such 
master or commander, or other person having or taking the charge 
of any such ship or vessel, or (in case uf there being no master or 
commander, or other person in charge of any fuch ship or vessel, 
where any owner or owners thereof' shall then happen to be, and 
thereupon it shall be lawful for any such justice or justices of the 
peace ropectively, and they are hereby required, upon such com- 
plaint mude to them upon oath or affirmation, to issue a summons 
to such master or commander, or other person having or taking 
the charge of any such ship or vessel or fin case of there being 
no mar, ter or commander or other person m charge of any such 
ship or vessel) to such owner or owners thereof, to appear before 
thcimat such time and place to be i,o such summons spcckied ; 
and upon the party or parties appearing in pursuance of such 
summons, oi not appearing after having been ho summomd, the 
said justice or justices shall and they are hereby empowered to 
examine upon oath such seaman, mariner or other person (except 
as aforesaid), or any other witness or witnesses, touching any Midi 
complaint, or any difference or dispute respecting such wages, 
and to make such order for payment of so much wages to such 
seaman, mariner, or other person us aforesaid, as to such justice 
or justices shall seem reasonable and jn&f ; provided that the sum 
in question do not exceed twenty pounds so claimed to he dui to 
any one a*amam marmer, or otner person as nformid; and in o.i 
case of refusal to pay, or non-payment of any mm or sums of to comply 
money so ordered, by the space id’ two days next after mvh order 
aiid determination, such justice or justice** shaft and may mate JJJ” tl 4 J w ,rr 
forth their v. arrant to levy the same by distress and sale of the 
goods and chattels of such master or <Jomm#*nder, or other person io b< u\v- 
liaving or taking die charge or command of any such ship or 
vessel, or (in case of there being no master or commander, or 
other person in charge of any such ship or vessel) of any mich 

t t 3 owner 
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« ox -owners as aforesaid, rendering tlie overplus (if my there 
after deducting all the cost*, charges and expetvees of any 
summons, information*, complaints, hearings, watrants, and of 
stu b distress, uml die keeping, appraisement or sale thereof, or 
otherwise relating thereto, unto the person or persons whose goods 
and chattels swl he so dWaioed and sold ; and in ease sufficient 
distress shall not be found for payment and satisfaction of the 
amount of wages so ordered to be paid by such Justice or justices, 
and the same, with such costs, dmrgca and expenees as aforesaid, 
fefdill not be paid witliiu the said period of two days, it shall and 
may be lawful for such justice or justices of the peace, and they 
are hereby wuWued and rotjukm, by warrant, or warrants under 
their hands and to levy the amount of the wagt’S so ordered 
to lie paid, together with such costs, charges and cxftuwcs as 
aforesaid, on die altip or vessel for the service on board winch 
such wago shall bo so ordered to be paid, or any' of the tackle, 
furniture or apparel thereof, rendering the overplus thereof (if 
any), after payment of such expence# Us aforesaid, to the master 
or commander or owner thereof; and tine decision of such justice 
Tu 'iwc ; s ^ idbreMatd shall be final and conclusive, as well on such seaman, 

huu n» t, c mariner# or other person, as upon such master or <omm under, or 

lid ti, oniv^s other person taking vho charge or comiihmd ofbttch ship ur vessel, 
HPl>“aku ,u«d the owner or owners thereof: save and except in much ohms 
in which an append shall be Interposed by either imrl y to the High 
Cfturt «*' f ° urt g f Admiralty, such appeal to be interposou within the space 
Adjuu.»li Y. °f w ° ven days niter the order of the said justice or justices so to be 
made as aforesaid, 

iisvncnni ii. And he it further enacted. That in ease the seaman or 

or othm mariner, or other person so claiming to be entitled to such rages 

wuslka a * a ^° resait l* or the party or jerries who >s or are ordered in pay 
no- tin: same. or their agents respectively, ••.hall be tit squished with 
t ,< »* ot i*i* such order and decision of the justu e or justices, touching such 
rriumii t«, wages us aforesaid, it shall be law ful for cither of them re- 
. spettiU'ly, within forty-eight hours ail er the making such order 
as aforesaid* but not afterwards, to give notice in writing to the 
justice or justices so malting such order, of his, her or their de- 
sire of obi liming the judgment of the bligh Court of Admiralty 
respecting the said wages, and the order «> made thereon as 
aforesaid, by delivering the same to such justice or justices, or 
leaving die same at their last or most usual place of abode; and 
thereupon the party so resisting or disputing the claim to such 
vagus, or I he order to bo wide by such justice or justices 
lluremi, him!! be compelled to proceed, within thirty days bom 
tbf date of such order, by taking out a monition against the ad- 
verse party, and shall, on the- service of such notice, give good 
and sufficient hail in double the amount of the wages so ordered 
fo he paid as aforesaid, and which bail dial) be* taken by a com- 
mkaioncr for taking cs&minatiom in prize causes, if there shall 
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be one m the port or {dace whore such (bfimmce. shall ari stmt 
order be made, but if there shall be no such commissioner there, 
then the said justice or justices who shall pronounce such order, 
or any other of H» Majesty's justice* of the peace, are hereby 
authorized to take tlie same; and the tJornmisskme^ justice or 
justices, who shall take such bail, shall certify the same according 
to the form contained in the Schedule hereunto annexed* mid 
transmit the same without delay to the t%h Court of Admiralty, 
and also a copy of tins order so made by such jitstiee or 
on unstamped paper, certified under the hand or hands .of such 
commissioner, justice or justices, taking the bail as aforesaid, and 
the same shall be admitted by *nch Court of Admiralty as evi- 
dence in th<f cause. 

HI. And be it farther enacted, Jh&t no seaman or mariner, or 
other person. by catering into or signing any contract or agree* 
went, as required by the several Statutes now in force tor linn 
purpose, or mlo my covenant, stipulation or agreement, to be , 
comprised in any such contract or agreement, which shall have 
the effect, or be designed or intended to have the effect* of de- 
priving such seaman, mariner, or other person, of the remedies 
by this Art given for recovery of wages so due to him or them 
as aforesaid, shall be deprived of or hindred from using any 
method or means for recovery of wages, against Jaw «Mp« or the 
masters or owners thereof which immediately before the passing 
of thu Act he might, and which after the md first day of Jurist 
he may make use of; and that, in all cases where it diall oi may 
be necessary, in resorting to the remedies by tins Art, given lor 
recovery of such wages as aforesaid, that the agreement or agree- 
menrt in writing aforesaid should be produced before such justice 
or justice^ as aforesaid, no obligation shall be on any seaman, 
marine!, or other person us aforesaid, to produce the same, but 
such obligation shall lie chi the master or commander, or other 
person having the charge or command, or the owner or owners of 
the ship*or vessel for which the wages shall be demanded ; ami 
no ftcaroan or mariner shall ia.fl in any complaint or proemlflig 
before any justice or justices for recovery of wages for want of 
such agreement or agreenitmta being produced, bur shall and 
may proceed therein as if no such agreement in writing hud ban 
mode, 

IV, And be it further enacted, Hun nothing in this Act con* 
turned shall extend or bo construed to extend to deprive any sea- 
yrian, mariner, or other pi'tvui as akwesaid, of any remedy, meanK 
or process, which may now be rrwtod to or u«*d agmn*l any ship 
or vessel, or the master or commander or person having the 
charge of such ship or vessel, or the owner or owners thereof 
for the recovery of wages duo for serving on board of any such 
ship or vessel ' 


^CJinrii not 
t" U* ‘! l - 
priwct <>t 

il'l, 

'< im'i.'d 'nli> 
briou t !,<- 

pJiSMh/ I'f 

tin*! An. 
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J'liv* V.l' 
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am im (u , V. And be it further enacted, That nothing in this Act con- 
" u 'f t0 talced shall extend or he construed to extend to that part of the 
01 ai '' United Kingdom of Greed Britain and Ireland called Scotland* 
Public Act. VI. And be U further enacted, dint this Act shall he deemed 
and taken to he a Public Act, and shall he judicially taken notice 
of as such by all judges, justices, and. others whomsoever, without 
being specially pleaded, , 

Cutitimi VJ1, And be it further enacted, that tbs Act shall continue in 
a ‘ lc ^i h f ^ or ^ v cn years from the passing hereof.* 


The Schedule refersed to by this Ad. 

1 ON I he day of * in the year 

to wit. /of our Lord one thousand eight htuidmi and 
before at in the County of 

J. B. and C, f). appeared personally, and pro- 
duced themselves as sureties for the master of 

the ship, and for the owners thereof, anti 

submitting theoLSclves to the jurisdirtioa of the said Court of 
Admiralty of England, bound ibunaches, their heirs, executois, 
nod administrators, for the stud master and owner*. of the said ship, 
•u the sum of each of lawful mom, of Gnat 

Britain , utit« E. F> a seaman having served on hoard tin* said 
ship, to unsucu the amount of such Wages as shall be hereafter 
decreed by the said Court io be due to the said E* f\, according 
to the tenor of the Act in that case made and provided ; and 
unless they shall so do, they hereby consent that execution shah 
issue forth against them, their heirs) executors nod administrators, 
good'; mid chattels, whereon the same shall he found, to the value 
of the sum above mentioned. 

This bail was duly taken, acknowledged mid received, 
at the time hereinbefore above written, before me the 
undcrsigni d Commissioner, [<?;, as the undersigned 
Justice or Justices of the peace] ami 1 [or, we] do 
believe and consider the persons above mentioned suf- 
ficient security lor the sum above mentioned. 



b Geo . IV, Cap* toy. 

XV. THE master of eveiy British ship arriving at any jwrt in 
the l nikd Kingdom, on her return from any British possessions 
in Amnia r, shall within ten days of such arrival, deliver upon 
oaih to the collector or comptroller, a list containing (die names 
md descriptions of the crew which was on board at the time of 
arrival ir any of the said possession^ and of every seaman who 

. has 

* V us Acs isfuuker cundiuted for'smn yem wore, by 7 CuA* c. $9. 
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h&> deserted or died daring the voyage ; ami also the amount of 
wages due at the time of his death to each.semuan so dying ; and 
every master omitting so to do shall forfeit the sum of #fiiy pounds; 
and such list shall be kept by the collector for the inspection of all 
persons interested therein. ’ , 

VIII. The master of every dip arrmngj'rom pari* beyond the seas 
at any port in the United Kingdom or in the hie <f Mm, whether 
laden or in ballast, shall within twenty-four hours after such ar- 
rival, and before hulk shall be broken, make due report of such^ffl?. 
upon oath before the collector or comptroller or such ]>ort, aid 
such report shall contain an account (airumgst other things) of the 
number of pc<qde bp whom such* skip tens navigated, Mating how 
many are sSjads of the country to which such dip belongs, mid 
how many arc (if some other country . 


fi Geo. IV. Cep. 114. 

XV, THE master of every ship arriving in any of the Bt tilth 
poms ions in America, or the Ida nd qf'Mwuritiite, or the islands of 
Guernsey, Jrrsnp Alderney , or Sark, whether laden or in ballast* 
shall come directly and before bulk he broken to .he Custom- 
house, for the port or district where luj arrives, and there make 
a report upon oath (amongst other things) of ihe number oj the 
crew , and hm many arc qfihe country of such ship. 


4 Geo. IV, Cap. fy. 

AN ACT for regulating the Number of Apprentices to be taken 
on board British Merchant Vessel* ; and for preventing dm 
Desertion of Seamen therefrom. 

WHEREAS by an Act passed in the thirty-seventh year of’ 
the reign of his late Majesty King Gmge the Third, intituled*, 

An Act far preventing the. Desertion of Seamen from British Mer» 37 <i. 3. 
chant Ships trading to His Majesty's Colonies and Plan fat ions in & 
the West Indies, it is enacted, that all and every master and 
masters of any merchant ship or merchant ships, trading to His 
Majesty's colonies and plantations in the West Indies, shall have 
on board his or their ship or ships at the Him- of such ship or sluj© 
clearing out from Grant Britain, one apprentice, who shall be 
under the age of seventeen years, duly Indented for three year*, 
for every one hundred tons admeasurement of such ship or glups, 
and so in proportion for every am hundred tons which such slop 
or ships shall admeasure, according to the certificate of registry : 

And whereas it is expedient to repeal the said provisions in 

respect 
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rocm-dVa appremice^ on board merchant ships trading to His 

ns rrqim * 'Majesty's colonies and plantations in the West Indies, mid to male 
i hr mask is other provisions m lien tliereof : Be it therefore enacted by the 
of veswji King s most excellent Majesty, by and with the advice and wn- 
*[ a( W Ul * ei1t of l ^ e Dord# spiritual and, temporal, and Commons, in this 
Mips to Parliament assembled, and by the authority of the same, 

have op- That so modi of the said in pan recited Act as require* the 

prontiees master of any ship trading to Hit, Majesty's colonies and pianta- 

ou taioL. in the fVest Indies to We on board an apprentice or ap- 
ropeJed. prentices shall be and the some is hereby repealed. 

Aftci Jan. II. Ami be it further enacted, That from and after the lirst 
i, iftW. the 4 j^y ^ January one thousand eight hundred and twenty-four, all 
"weitV^s am * ever ^ master and masters of any merchant ship ‘or merchant 
shiiibepro- Atp*,, «*w**hag the burthen of eighty tons, shall have on board 
poitioiied his or their ship or sliips, at the time of such aliip or ships clear* 

to iIk* ton- ing out from any port, of the United Kingdom called Cirntt 

Urt fi*’ ^ Britain* one apprentice or apprentices, in the following proper- 

iwntloftcd io t ^ e ftum * )t * r ot " t0M 01 her admeasurement, according to 
1 1 the certificate of registry ;* that is to say, tor every ship or vessel 

exceeding eighty tons and under two hundred tons, one appren- 
t we at least ; for every ship or vessel of two hundred urns and 
under four hundred tons, two uprentiees at least : for every slup 
tjr vessel of four hundred tons and under five hundred tons three 
apprentices at last; for every ship or vessel of five hundred tons 
and under seven hundred tons, tour apprentices at least; fm 
every ship or vesw) of seven hundred tons and upwards, five ap- 
prentices at least; who shall, at the period of being indentured, 
respectively be under the age oi seventeen urns : provided that 
every apprentice so to be employed on hoard any ship or vessel, 
as above described* shall be duly indented for at least four yearn; 
ami the indenture or indentures of e* cry such apprentice shall in 
duly enrolled with the collector and uomptrdller nt the Custom- 
house of the part from whence any such ship or vessel shall iirnt 
MMoaflcfi clear out after, the cxeamon uf such indenture or imknmrcs. 
any Act not HI* And l*o it farther enacted. That nothing in thh Act con- 
amended ^ a j n ed ahull extend or be construed to attend to alter or in uny- 
^ K w3K' nflVoi my Act now in force, add not amended or repealed bv 
this Act, thereby any ships or vessels arc required to have oh 
iv board apprenticed and flmt such apprentices as shall be on board 
(piirf‘1 u» ^y *hip* or vessel* conformably to the rules and regulations of 
hnu- ny- any , Act, dmll be counted, deemed, and reckoned in the 
Inboard, number required by this Act. 

. IV. And be ft further enacted, TW every apprentice me n* 

?tm +t- roHixl shall be .and is hereby exempted from "serving in His Ma- 
^mptrd * jcstyV navy, until lie shall have attained the age of twenty-one 
fim years, provided be is regularly serving his time either with lus first 

wagWr or ^hip-owner, or some other master and ship-owner to 
■whom hk indentures shell have boon regularly trat^rrod; and 
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ail and every owner or owners or master or masters, neglecting 
to enrol touch indenture or indentures as aforesaid^ or Who shafi 
suffer any such apprentice to leave 1 ms service, except in case of 
death or desertion, sickness, or other unavoidable Cause, to he 
certified in the log-book, after die vessel sliaU have cleared out- 
wards on the voyage upon which such ship or vessel may be 
liound, shall for every such offence forfeit and pay the sum of' 
ten pounds, to be paid in manner following ; that is to say, one 
moiety by the owner or owners of such ship or vessel, 
other moiety by the master or masters thereof, to be levied, reco- 
vered* and applied m manner hereinafter mentioned* Apprentice 

V. And be it further enacfcedfTliat every person to whom such nmy be cm- 
upprvutice shall have been bound, may employ him at any time ployed m 
in any vessel of which such person may be tlie master or owner, *’]>’ 
and may also, with the consult of' such apprentice, if above the ** 
age of 1 seventeen, and if under tlwt ago, with the consent of his* cMptaln or 
parents or guardians, transfer the indentures of such apprentice, owner, umi 
by endorsement thereon, to any other j«nm>n who may be dm tu,1 .v ^ 
master or owner of art) registered ship or vessel* twusfciicd. 

VL And be it further enacted, That no stamp duty skill he N° Mam P 
charged. on any such transfer by endowment. * ntmfcll 

Vii, And he it further enacted, That the brat mate of every J 
ship or vessel exceeding the burthen of eighty tons, and the fim „ 

and second mate of every vessel exceeding three hundred tons certain bur- 
burthen, shall be and they are hereby exempt from being imprest ih’u fa- 
in serve in His Majwty a navy, provided they are regularly eu- m V { l,t,m 
umt ;us such upon the articles entered into by ark between the 
master, seaman, and mariners of such merchant ship or Vessel. 

VIII. And be it further enacted, That the forfeiture given as Application 
above by this Act bhall be paid and applied in manner following ; u! pn^l- 
that is to say, one third part thereof for and towards the support 
uf (irvemiefi Hospital ; one third part thereof for and towards 1 
the support of the seamen’s hospital at the port to which the ship 
or vessel in* respect of which the forfeiture shall arise belongs ; 
hut in ease there shall be no seamen s hospital at die port to which 
such shift or vessel belongs, then to and for the use* and benefit. of 
the old and disabled seamen of the same port and their families 
to be ditorihuled at the discretion of tk> persons having ihe d?-, 
rcction of the Merchant Seamens Fund at such port, or xu case 
there shall be no *ueh establishment there, by the magistrate or 
overseers of the poor of such port ; and the other third part thereof 
to and for the person or persons who shall iaform and mte for the 
same ; and Unit such forfeiture shall be recovered upon informa* Urcmu.y 
lion on the oath of one or more witnes s before tuiy one or mere tlwr^f. 
of His Majesty’s justice or justices of the peace, m any part of 
the United Kingdom, who shall not reside more than ten miles 
from the place of abode of the person or persons cornplamed ot; 
w hich justice and indices is turn are hereby authorised and rc- 
ijuircd to issue out m ot their warrant or warrants to bring before 
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him or them every jktsoh charged with any offence under this 
Act; and in ease he or they shall refuse or neglect to pay such 
penalties or forfeiture as aforesaid, to issue his or their warrant or 
warrant* to levy the same by distress and sale of the offenders 
good^ ; and in case no distress can be found, to commit the offender 
or offenders to the common gaol at the city, town or place within 
'the jurisdiction of such respective justice or justices, there to re- 
main for the space of tliree calendar months, or until lie or they 
pay tile same. 

iVsnfm IX. And whereas the laws now in force for die prevention of 
to^rfriuti desertion of persons composing the crews of merchant ships 
w *" s * UI ,rt in foreign parts, have been found ineffectual for that object, ami 
all claim* furtherproviskm is tkrefore necessary ; be it enacted; That from 
therrio, and after tic first day of Jamary one thousand eight hundred 
and twenty-four, if any person belonging to the crew of any re- 
gistered ship or vessel shall desert from the said ship or vessel 
during the absence of such ship or vessel from this kingdom, con- 
trary to the articles of agreement entered into with the master, 
or other pemm having charge or command of such ship or vessel, 
every ^uch person «<> deserting shall not only forfeit whatever 
'' v .'‘gets may be due to him for his services on board of the ship or 

vessel from which lie may have so deserted, but shall also forfeit 
whatever wages shall be due or lmve been agreed to be paid to 
him by or from the owner or owners, or master or otlur person 
having the charge or command of any ship or vessel in the ser- 
vice whereof such person may have engaged on the voyage back 
to this country. * 

A|»[>}*caiiou X. And be it further enacted, That the xvnjjcs which shall have 
ui lurhun d } H , comc forfeited by desertion as aforesaid shall be applied m {ho 
following manner ; vidcfnrt, to the reimbursement, in the hra 
plate, of the expenees thereby occasioned to (he owner nrmivtici 
„ or person havaig the charge or command of any ship or vessel 
from which the said seamen shall have so deserted ; the remain- 
der to be divided in equal proportion* between Grwh'usuh Hos- 
pital and the hospital for hick and diseased seamen which may 
hove been established at the port at which the* vessel belongs, 
from which each person shall have so deserted; and in case that 
no such hospital shall have been established at the port, then the 
whole of the sum forfeited, after deducting' the expences of the 
owner or master, or other person living the charge or command 
of such ship or vessel as aforesaid, shall be paid to and for the 
* , use of Qreemwh Hospital 

Wage* ta > XI And be it further enacted, That in every such case ofde* 
H wdwm Khali and may be lawful for Urn owner or master, or 

wVh Hw- 1 >WW1 having the charge or command of any ship or vessel, ' 
j.nal, n n<* on board of which any person having so deserted shall have en- 
«Pl>Jieri, tf tered for the voyage home, upon receiving notice in writing of the 
ci;um lie time place* of desertion, from the owner or master or other 

nut c*fca* 
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person havij&g the rharge or command of the vessel from which blisi^d b<?- 
fmch person shall have so deserted ; and such finfc mentioned r™ 
owner, master, or other person having the charge or command of ^! st, . a ' s 
such ship or vessel,, ja hereby required to deposit with the treasurer nwllils^aV 
of Greenwich. Hospital the full amount of the wages which had icr ^wu, 
been agreed to be paid to such person for the said home voyage, £. 
for the purpose of being applied to the uses before mentioned, 
and which sum s 3 ?all be applied to those uses accordingly ; pro- 
vided that such person shim not, within m months front 
of such deposit having been made with the treasurer of (rrcewwch 
Hospital as aforesaid, have established his just claim thereto be« 
fore two justices of the peace residing in or near the place where 
such ship or vessel shall have ended her voyage, or boon cleared 
at the Custom House, or delivered her cargo, or in the High 
Court of Admiralty, or in any court of word in which such per- 
son may have sued for the same : ftovided always, that in every * ^ 

case in which it shall happen dial wages are withheld from any juitly'with- 
person by any owner, muster, or other person having the charge holding 
or command of any slop or vessel, upon die pica ofd^ertlon ns *vag<>s to 
aforesaid, and such person shall, witlun three months from the W 
time when such ship or vessel tdiall have entered and reported at 
die Custom House, establish by the decision of is:o justices of 
the peace 'as aforesaid, or by the decree of the High Court of 
Admiraltvsor of any court of record in which he shall have sued 
for the recovery thereof, that the charge of desertion was false or 
ill-founded, such person sjuill not only be entitled to double the 
wages due to Jiim, of which the amount deposited in the hands 
of the treasurer of Greenwich Hospital shall fonn a part, but also 
treble costs,' and which shall be paid to such person or his lawful 
attorney, by the owner, master, or other j>erson, upon whose 
notice or at whose instance the payment thereof slmil have beat 
withhold from him, within seven days sifter tlic fact of his pot 
having deserted shall have been so established ; to be certified by • 
the *aid magistrates, or the court iu which the decision shall hove 
been pronounced, 

XII- Provided, That nothing in this Act contained shall ox- Act »ot *0 
tend or be construed to extend to debar any seaman or mariner, l wmM K ‘‘ 
belonging to any merchant ship or vessel from entering or being nto?fi» 
entered into the service of His Majesty, his Mrs and Wcmstirs, '* 

on board any of bia or theii *hips ov vessels 3 nor shall such segmau *crvic«I m 
or mariner, for such entry, forfeit 'the wages duo to him during .. 
the term of ids service iu such merchant thip or veSHol, mv l J w p. 
shall such entry bo deemed a desmiou. ' 
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pemm jn possesion of, to be the o vn^r, so far a.- o» 
give validity to any comma - . ;J S i, r- 

IJ1LL O! S ALL. Ser S^i,e, Ckhtit icatc of H&rjsTJn. 

mast be entered m book of rcgisir\ * 4 j ¥ 3 j f 3 7 

to be produced upon ivgLtmng sJups r/r novo ■* jG, >zn 

valid, when not 

not void b\ error in recital - - * - 

BOOKS i )V REGISTERS, to be kept - 
i'ONl) to be given on regis*<y t uf ships - 
ioc^payuiom, of average •* 

(or *liipy to sail v/illi convoy, <5U\ - 
frtsh bond to hr give * on change o r thc jo ay ter 
NOT fOMI: > . -V' TC^ ro'rt.i c.vi tov. 
f> ) mas'e,* - - 

h\ signers 

:m English ships hound t*J the Last Indies 
forngn ships bound tljkth<"- 
boTTOMit\ i'-ONl\ total lo-a. nhhin the tnear 
happen if du ship exists in *ptvn 
\ and* if the honey he orh anced wponihe eri dit «W the 


^17-1 B 
."1 1 4 — 

43* f,» 7 

- 

- 

:#b 5*. 1 :) 


- n7.1V 

■ tilt 

- 120 
»>g* of, taonof 

- lh' 


■ - it* 

- lb. 

- t e( » 

- ih. 

87 8 , 5.7 

S'Y Jti’oJSTiiv oi Sjups, nn (r.u'iiii- 
CATr, 01 K Kill. SI 21 Y. 


snip - . - 

invalid, if upon tbe tTiHit oi ihvowntr - 
nVty be given b> the cim^neos of a cargo 
may Ik good in part and bad in p.ul 
r.Kni> H SLAVLN, i\ M*ri]stio:i of 

pKimi: smt>. 


what art- Mich * - v;t. 7, go 4<)7* .MW, 50: * 

w kit the port oi' - - ;;8, joe 

who may be ov-nci* of - p2. joo 

privilege'. of, confined u» ships duly registered - 17 

what vessels' considered Ikiu&h, although not v eghtcrcd 

• 7 . 8 , yjfi - 7 

rehuilding^md repairing tlioeof ah re, d fit >500,501 ’ 
registry thereof * , - - - *-4, 4^7* <$.t\ 

form of ccrtiiieate of registry - - 3<g 4.*, 4 r f - C 

puue of ropstry * 37 - 8 * 4 <$, 50 * 2 , jt;; 

by what officers registry k lo be mode, « 35, 37, 

uUmtiou of 4 n*p - ’.51.) 

1; i 
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B JtlTI SU SI I I F S — rouliau . '(L * a g&, 

o' ;*jnn of - 40*^10 

transfer of property ihru'oL 44 to 53, 514, £i(> to 5 1 9, 

/>21-S 

on a transfer genet idly - - 44 

ii'ntailr st;« a .<*LTur«ty - - - 4 J > 

where ship may thou bo - - 47*7,14 

w.!*ui ohiut i> ovi uf the kingdom ^B } 32 1 
i» Ih hi wrkb»j: - - * 44* 314 

fnrfbiiorr then of - - 3c*. 3;, 5*10, 50?*^ 

**hnt sh»}:.s foiTO.'rty ivgijJliw! mast again he , Lgirf- 


ten'll amkr tin* mra \t t and au whai lime, ,<{ft-t r . t \io 
■ft hen and ln>.v regwtiy rfc wo **> ro he io*uk >4 to 

7,013 ;>\i to 51 t, 7, jo-21 

^ it a L1J 0 N" -'.onfriimut In gonr *'ai nvoi ,»pe - - - ;»;d » 

iU_ ON 8. iV.f *S.rt* v Viit-Gkvi fi.M,. .jmi u-it in liar 

('? N ;t p. JYw rs. 

pmdt) for vriimliy numiust foul of - - ; *-j 

SJi'liNlNiia hfw yami ilmbki - - r.ri lo : \c\ 

*.i<»vc ol!i»?i«Ws voaj Im± trinl - - - T40 

pui&u} jnov’i’sioro • - - i\k 


CAUL 11. *vv :w\ i,\ ,ua -{ ai , S^ii i» ic.i* m <he (h.v.n * 

and Maurw-ivit/iu's, 

pujsfel**iH % n? h 1 1 uuvi^ them t«. b< ] wmngUiliv cut - ? >03 
0 UTi/UtA pn.ijoTty ot tJiips Uov, ai\ju;rrd >-y - -14 

VaFH h£I> M)OI)K. tV* iuM ot - 2 ;:; v ‘2% , t i 3 

r.A prciiw> sllfPri 

w*V/> e\iJ»thr to bf rcphsTejoib and when not 30,31* 

500, .*>01 -j 

CWUU. 

'ailing «*t' 

removal #»i *nto ur* 

,-<d« of i>> tln> inns 

fp** salvage - 407, 7,85 

*1 e\*:rjp of * - - - - 24ft, 248-^ 

rfelaj in urd-uKrif* of, it** etfect on demurrage - 180, 1 81 
dcirunc: J tor freight? &c. - * 371, Ac- 247, 280 


ofhor ship - 
tor - 


4 - S4t>, ,7°:; 
l 2t), 240, Ac* 
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C ARGO — rmlinvrtL v\ct.. 

detainer of, for salvage - - : fir, 

hypolhocafitm of by the masUr - - - i up 

ben ou - 170, &<\ 

CINQUE FORTS, %alv3f;c thuviii - 414, b‘15 to O27 

CERTIFICATE OF REGISTRY, 

form of p,<y 40, 4^7-8 

flhat is to he ^pecilioi therein - 4^ 4^ 

bon obi aim'd - 40 to 44, 504-5. 507, 5*0, 51;$ to 51^ 

at wlijf place - r«7*B, 4a;). ;yj2-;{, 5!;; 

or»tf> required for - 40. 504 

when ship cancel by ,1 corporate body 

4i, 

bout! riTjOivni tor - - 41,5117' 

by wlu»t < Hirers to be tp'nnb'd - to 37, apB-p 

examination and .‘ulnidj.-arement on grant ng theioof 
not mve?.', si v p« he reeded In cv.wrua for aide o! uliip 

:<> 

jiiio).s*-ment t* neon, npou choose of 

transfer sd pioperty 44 10 

5,14. 5ui to /i'J 1 *- 
•iilhl of • >i ^ 

0/ be ii‘'tiU‘ by punin ofire^ * *b 
penult*, xor troil hu* hd-u <. tinicales - - <>7. 

eoiaiUTftitiiko. &S(. rertiticat. - * ib* 

'^n g frsieb v utifiwU «- - - sb. 

lo be inr'.i Mt •: proyiosvivek - - ,S, 50U 

recited the? < of on tr, 1 -U r of property - 44, At. 514 

persons entlitn »;*ed :o timfre registry, A t\ - 
to be dolhcTtd i*p 1 > officer- of ctisrorti* * 54. 51 3 

! + of ------ 54. V-i 

detaining of - 5.b 

penult} Jbr op- 5 * ~ 

bond in ease of In- thereof - 54,511 

temporary certificate, iu whjJ canes u may be granted, 57, 

r^r^‘ h /ilW3, yiR-J7 

CERTIFICATE, 

of tlie eondenmarioii of 

of ship for breach of the law* foi f hi • 
prevention of the slave trade ih- 


1 v l : 
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I ' KRTIFIC A T E — continued. va a e. 

of tin m*w*esbitj of caiiployirij; forwjrrt .'•eanion - 89, 328 
amice of foreign seamen - - - 88, 328 

discharge of scauum in the Wot Indio* 438, <>43 
( HAliTEKEU OF SFITF, when to be considered as owner, 

i*p kv* 

CHARTER PARTY, 

. , definition of 90, 1 (>2 

etymology of - - - - • - -162 

by whom to be exec uted , iG ; 

form of - - - - - - ji>G 

may be optional - - - - - - 1 1 j 3 

n^vi'il contents oi - - 167. <Hx. 

actions upon - ... 1(13-4, ljtx&e. 

made by master, bow binding on the ounc^a - ij;j, i<i;; 
commencement of the open: li 09 of - •< - 18^ 

edect of penal eLmsc - ' - * - - 170 

const ruction of 188, Sw app 

as to payment of freight 332 to 341 

under .seal not variable by parol agreement - jSiU* 
dissolution ol ----- - 42b", 3 c. 

01 -li \ \* ANTES. to be taken out by mustei - - 

n-EHKS of the vi:m e, 

U> prosecute for plundering s tiips ?m dot rest, - / 1 

their punishment, for neglecting to pjo^jctiic - - 

(OAS TiNCi TRADE, 

ship 1 employed in, by whom to be navigated 87 ^f> 
hiring of seamen employed in - - 4d4* ^38 

f'OMKTN ATION of seamen - 31, 

rONUEMXATION, 

of whips uafit for M-rviee - 8 

of captured ships - * iG 

oi‘ prizes, and of ship*, that have violated the law?, for pre- 
vention of the slave trade, rcitificate thereof lo be 
produced ut the time of registry - - - 42,313 

rONDfTF >N, precedent, what thab be and what not, iyi to 1^4 
(.ONKK.NOrt, 

hy what acts jtis right may be taken away be fore the 
-od of the mulsh *-*■-* 381 
RtuUtfe* thereon - - * • - -381. 378 
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CONTRABAND UOODS, pah. 

miist not be taken in by master - -2^ 

iior shipped fey merchant **70 

freight not payable to a neutral vessel in respect of - 2ty; 

C O NT J £ A CT* *Sec Ac a kkm f si t. 

what words amount to 380 

by charter-party, when it may be broken ofl* - - 170 

consequences of doing so - ^ 

reciprocal i t q,; 

CONTRIBUTION, Srr Avekag*, Grmckal, 

roNvox, 

meaning of - - * ye; 

general average in respect of - - 35 a 

fbnner statutes relativ * < tool o * 

deck ions them m - - - 

ships not to sail without - *2:{v*5 

what js n sailing vt it ii - * - * 327- R, nVc. 

whin ih not - * «3p, t'vCx 

warranty to sail with - * 22b 

how made - - - - 2 j 3 

when bill of lading amount to *.ue»i a vv«inanty k 

owners an womMe for a bleach of - * -227 
tamd to be taken for sailing »v it h - - - - 

punishment of master for sailing without - - a:j;j 

for deporting from ^ - >b< 

COUNTERMAND. Sw SvovvU'i: m Tuansito. 

of deliver}' * - • - &c. 

(■■RFAV of British Ship*, tluveTuurths at most be British 
seamen - f>7< 5*a() 

( DS10M8, Ofiiecrs of their authority wiih reguid to ships in 

distress 4^4* *P'7> 5 ^ 4 *^ 

their punishment fur making faltv; register * t'7 : 52,'i 

abusing their trust 1*11 regard to ships 
in distress - ■ - 587 

their remuneration fur the prt nervation of ships in distrust 

40U 


v. d 
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fid* 

DAMAGES, * pao^ 

may exceed penalty - * - - - 170 

Tor not loading ship how c^tiniutod * - 1 97, &c. 

DAY, definition of, as to demurrage - - - - 180 

DEATH OF SEAMEN, effect thereof us to wages 445 to 447 
DEDUCTIONS, 

from ship's pay, in what ease it may be made - - 16(5 

from sen rncifs wages for absence - 1 35, 4^7, 630, 631 

for Jeav-ag ship before discharged 
‘ t>30, 


by whoa) to be tuadi 

‘ - iho, Da;} 

how applied * f 

l;(o. U33-4, <>37 

fur salvage * 

- 458 -y 

, -damage to cargo 

- 472 

eiubq^Klement 

- n>. 

DEEDS, 

by whom to be executed 

- i*U 

from what time they take effect 

- \S<j 

DELAY ii) commencement of voyage 

up to jj)4 

unloading slop* it* effect on demurrage • 

- *Bu, 181 

DEMUR RAGE, 

definition uf «--**• 

- - 1 (kj 

cnniputatum of - - - 

- 180, 18*2 

construction of, as to waiting jfbr convoy 

184, 209-10 

^ for cargo 

- l8d 

delivery of 

cargo 180, i 81 

damages in the nature oj ... 

181. -s 

payment of by East India Company 

aoi-a, ao r, 

DESERTION OF SEAMEN, 

punishment for - 

- 13 . 7 » <' 3 o 

forfeiture of \\ ages by - - - \ 37, 

4G3 to 4(18, G30 

in the coasting trade 

1 

f 

We,it Indies - 639 

entering into the kings service is not desertion - 13.7, 

DESTROYING a ship, how punished 

138-y, &v. 

where offenders nay be tried 1 39, 1 40 

accessaries general provisions thereon 


JL40 
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DESTINATION of ship, how to be changed - - h,i>, j<» 

DEVIATION - ilia,-*®) 

DIAMONDS, &e, quality and value of to he expressed in bill 
of lading * - - - - - *i0o 

DJSCilAROE ofT ship, whdtt chilli ho - - - - iqo 

DISSOLUTION 01' CONTRACTS, 

for carriage of goods by act of the pa* Ucs - - 4^ 

* by war - 437 

* prohibition to export - 4*/ 7-8 


429 to 4;*! 


, embargo - 

DOCKS, 

demurrage while waiting in ~ 
lien for goods? in - 

DUNN ACE - - ‘ <■ 


EAST INDIA i OMPtfNY^ ’ 

their * barter-primes - .£Oi,*\e. 

is! J pi r.ji ployed hi ob«t*rvat ions - - ** - 271 

in military ejip**ditu >. n * - - *-*07 

hi’: of d»tehar;e - *(<-> 

cktttincd by thou* 10 Imho t’il until fo; service - 2 7 < * 
b\ what officer* snips. belonging ro a*v to be rogulercd 3b 
nev provision i hereon - - - - - , - 37 

EMI} AC/50, # 

■ gtiu nd average in respect of • * - * d£i 

when it due< {nit ay* end to contracts#* (of earua^e of 
good- 4*d*'> *KU 

when ue! - * - - - - - - 4* ; h 

Hfoct thereof as *o - 448? 4 h # * 

EMBEZZLEMENT, 

of goods by muster, charges the owners - - 9/> 

by mariners* ehargi % usurer and owners 244, % 
owners not ctuuguibtc for, beyond the value of 
ship ard fivighl - 2O8 

of cargo or stores h\ mariner? , dice t thereof upon their 

wages 11+' 

EXCISE, officers of, the ir authority with regard to rdi> h ' 

distress 404, 

EXERCITOR NAVIS - - y* . fr J 


1114 
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F. PAGE. 

FACTOR cannot pledge a bill of lading - - 31) 1 -*- 2 

goods intrusted to 381:, 578 

FIRK on ship board, owners not answerable for * * 2G0 

FISHERY, ships employed in, by whom to be navigated 87, 52O 
FISHERY, GREENLAND, fishing stores of ship employed in 
to be valued as part of the ship .... 2 tip , 
FORJ£KrN*BUILT ships owned by British subjects - 29 
JCliElGNERS not to be interested in British ships 32,* 305 
FOREIGN COUNTRY, repair in, deprives British ship of her 

privilege* ” #i>590 

when not - ibid 

FOREIGN PORT, order of Privy Council to repair ship in 

3h$oo 

FOREIGN SEAMEN, employment of - - 87-8, 538 

> order of Privy Council relating 1o 89, 

. Aol 

proclamation relating to - 88.528 

FORFEITURE, 

under C Gto. 4. e. no. how recoverable - - ',23 

for exercising the privileges of British ship \mhoui Inning 
obtained a certificate - ' - •• 28-9 

by master and owners, if British registered whip has any 
. foreign teamen not allowed by law - -88-9,528 

of seamens w ages - , • - - - - 4 (yj, 

FRAUDULENT sale of a ship in the West Indies - - 8 

FREIGHT, ’ 

v monthly, for what times payable - - 279, 305-ti 

when good# are specifically liable for - 1 70, iju tic. 

charterer, when liable for - - - , - ~ 28G 

consignee, when liable for - 285, Ac. 

receiver of goods, liable for 28b 

salvage on 41x5,458, note ( g) 

for receiving goods on board in order to be earned - 274 
made ^payable at place of lading, not due unless voyage 
performed - - - - , - - - 274 

detainer of goods for - - - 170, 171, 247, 280 

master not bound to detain goods fi>r * - 280, Ac. 

of living animals 274 

of goods, amount thereof bow settled and computed 377 



1 xN D E X. ■ lio-j 

FRE1G ITT — continued. , “ ‘ VAGE. 

* of goods, when payable although no goods laden - 279 

all not laden - ib. 
all not delivered - 301 
who liable for - - - ^85 

tlirovru overboard * - - 368 

sold ib. 

brought back to lading port - - - ib. 

captured and ransomed - • 304?} 

re-captured - *73? '304-5 

* » * . 1 * * 1 . . 


of an enemy taken in a neutral vessel, when to 
be paid by the captors, and when not - 289 
of a neutral taken in an enemy's vessel, when 
to be paid to the captors, ami when not 290 . 
restored after capture - - - - 314 

restored after capture, but not. till after the 
restitution of ship - i?cjo 

spoiled on the voyage - 292, &e, 

abandoned after capture or shipw reck t 299 
when ship n rr.rtgfully seized on the voyage 338 
carried outward when ship lost on its return, 
on what contract payable - - 332 

not payable 335-6, &c\ 

pi a rat (i f if part of the goods are lost 30 a, 301 
* Alum by pirates -319 

if the ship is prevented from perform- 
ing the whole voyage by shipwreck 
3Q3> 3Wto.W,&c. 
if ship is prevented from performing 
the whole voyage by capture 31 3 
and recapture 310-11 . 
not payable unless goods accepted 


320, &c. 

special contracts for - - - 332, 335-6, 338 

bow to sue for ii eight pro raid ' - - * - 314, &<:. 

cannot be claimed unless ship has leole ground - 331 ' 
hypothecation of by the master - - - 11 7, 1 3 1 

effect thereof on future voyages - - 13! 
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G. 


GENERAL SHIP, 

TACjE. 

what so called 

* Jjo 

contract for carriage of goody in - - ' 

- 212 

notice pf destination of - 

- - ib. 

(i IB HALTAJt, registry of ships there * 

- 37 ? 499 

GOD, acts of . .... . . 

* $51, &c. 

GOQDS saved from shipwreck to pay custom . 

- - Ar> 

to be restored - 

\ 414, Goo 

stolen or taken from ships in distress, to be restored r,80\ 


.. 59 ° 

Milo of at *ca - - - 

- 384*391 

detainer of for freight, Ac. - - 170, 

171, 247, 280 

how far person in whose name they aic shipped, is to be 

deemed the true owner thereof - 

- - 381 

GOVERNORS OF COU>KIK& their power 1 

to stay suits 

, touching the effect of the register of ships 

- OC, yJU 

IT. 


HELIGOLAND, registry of whips the a' 

- h.) 

HIKING OF SEAMEN. See Sfamcn. Agulijukv;-. \\ .usr.N. 

HOSPITAL, for merchant seamen disabled - 

" 144 

III] SB AN 3 ) OF SHIP, cannot, though part owner, pledge the 

other to a law suit - 

7^-7 

HYPOTHEC A.TIO$, , 


ot'bliijis, by law of France - 

- 14 

for repairs, &c. no tacit hypothecation by the lav, 

r of England for repairs at home 

. - ic*j 

for repairs, &c, by master abroad 

- 124 

in Ireland 

- 3 2,3 

form thereof ... 1 487 to 4f>:j 

nature thereof 

- H 7 

last to bo preferred - 

- 12tt 

does not transfer - the properly - 

w . 122 

cannot he naule by master at home 

- 1«3 

for his own debt 

- - I27 

f or 

fault - 128 

by the owners 

117.18 

of tlic cargo by the master - 

122, 1 29-3° 

of good* by the merchant ... 

- 121 



INDEX. 

667 

1 1 YPOTHECATION — continued. 

PAG*. 

of freight by the master ... 

* 11 7 > tSJ 

effect thereof , on future, voyages w 

debt created by, not assignable at law - 

* - 122 

L & J. , 

' ■ 

JETTISON. Sir Average - . 

- 343 . &e. 

JEWELS contribute to getoeral average - 
INDORSEMENT, 

- *- #6 


on certificate of registry. Sec C mrmr/irt, of Re- 

* GlcvTliV. 


form of - - £17 

of bill of hiding - ' 8% 3^3 » ^-3 

INSURANCE, 

of a ship by one pmt*owner for oibeis - - * 76 

INTERPLEADER, bill of 396 

IRELAND, 

effect of tlw Act of Union, in the case of an English 
ship hypothecated there * - * - 123 

JUSTICES OR THE PEACE. Src Sm vuik-Gk.vrraj,. 

S A LVAt-'E hi ClXUUB POSTS- Otltl MaRTNE 

S'lOKhtf. 

their authority to commit persons for crimes committed 
at sea 138 

L. 

LADING. Sec Bill of Lapinc. 

of goods, master's duty in respect of - - ’* * *it £4 

, LA SC A K S, employment of as sailors - - 88, 528, 

LEAK in sums - '« «44 

LICENCE, 

for \oyitge, covenant to obtain - - - - 189 

when not necebsary - - - -39a 

to give more then double montldy wages in the West 
Indies - - - 43710439,639 

of Pilots - - - 532, 534? 53*h 5 $> 545 ^? 5<-io 

LIEN, , 

in the nature of privilege or preference, does not exist tor 
repairs, kc, of sliips at homo, by die law of England, 1 09 
* otherwise by the civil law, do. 108 
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ur> ; 

pack. 

properly sociillod, exists i or repairs at home - - u><) 

f '; : may be created by master for repairs abroad - 124-5 

.does not belong to him for the expense of such repairs, 
v 112-13 

oii ships for seamen's wages 474 

on goods for freight - - - 170* 171; 247, 280 

for breaches of covenant - - -*170 

for salvage - * - 398, 585, Gift <>'25 

by a respondents bund ■ - - - 121 

by carriers tor carriage 374 

'/ '! * ‘ •' by bhiphuiltler on ship - - "44 

* ' of one part-owner on the share of another - - 78 

Lf<SI|TEBS ? 

watching of in the river Thames - 241) 

' Contribution for goods lost in * 34b 

liability of owners thereof for damage to goods in - 220 
, statutes limiting the responsibility of owners do not extern! 

to - - * dit) 

LIMITATION OF ACTIONS. 

.. for seamens wages in the Court of Admiralty - 484 

Cnum of Oonmum Law - 485 
LIMITATION OV RESPONSIBILITY, 

of ship-owners anti master - eG;g S c, 

.LOSS of ocrtiiiCAte of registry - 54,511 

ontli in re°pm of - 5,5, 541 

direction for regis tcriHfc ships dr 
novo uilor such loss 54, &c. 51 1 

t 

M* 

MAJORITY of pan-owners, their authority - - 70, 80 

MALTA* registry of tliips there' - - - 37, 490 # 

TVf MIJNE-STOHES, _ * ’ 

saved from wrecks* &c. ; when anti how to be deposited 
mid reported - - - - 596 to 598 

dealers in, <0 have their names, &CK on Warehouses (>03 
not to cut up cordage, &c. without permit, 
cVc. - - 1 * - • - * *• T - ib* 



INDEX, , fltfo 

MAlUNE-STORES^o/iWd. ' pac.it, 

dealer^ in, to permit cordage, £ c. to bo inspected <>04 
s to keep books and make entries of old stores* 

bought G04 

penalties on, lion 10c overable* - 604-^ 

„ where 0 flinders may he tric'd - * - (*06-7 

who may be witnesses* - - - - fioG 

form of convict ion * + - - - (><1*5 

MASTER, 

of ftriush ship, who may be - * - 86-7 : 

bis qualification - 87-8 

change of - 5iH> 5®9 • 


fresh bond s equirc d on change of - 50^ 
when to produce certificate of registry 

yv 

his punishment for detaining it from ofii- 
eers of the Customs 50, 511 to 513 
mode of proceeding against him for such 
with -holding * * - * ib, 

of ship, ins duty with regaacJ to anchors, found, Coi-tf 
with regard to ships in ditilrcftu - 584 
as to convoy - - - - C 15 

his authority as to employment of ship &o, 
cannot maintain an action for detention of ship 

* noht : iGY}, 170 
<t, cannot alter a contract made by owners, - *<#) 
cannot engage to cany freight free - - ib. 

must devote Ins whole time- to the ship * 132 
not answ erable for loss occasioned by want of a 
pilot, unless, t<c* 157-8, 556 
in competency of pilot - x,$8y 
2G0, zCx , 557 

not subject *«' any penalty when whip Uab been 

brought into port by pilot - . - sjy 

nor for employing any persou as pilot while ship 
i$ in distress - - » - -1:157, 5 y) 

where to display signal for a pilot , * 155, 540 

when he may pilot his own Ship ‘ - - yf H y 

answerable for a seizure by revenue officers 251 
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MASTEJU-COJZ/^Wro'* *»AG£, 

of ship, his authority as to repairs and necessaries 1 oo, &c. * 
Rale of the ship y - 2 ti \cq. 

cargo 241 to 244 

'* government and correction of 

seamen - - - 13G 

* repelling’* persons pressing into 
r ships in distress * - $86‘ 

deducting penalties from sea* 
fc .men’s wages - - (>31, G37 

has no lien for die repairs of drip * 113 

answerable to the persons with whom he con trails 
as to the employment of the ship - - ()i 

to make out lists of crew in the West India trade 


answerable to the ma ners - 

G41 
- 132 

remedy of for wages 

4 i.v*» 

has no dann on the ship for 

- 314 

Bor on the freight 

- ji,? 

punishment of, for destroying ship 

- 138. &r. 

« turning p 'rate 

- 141 


running away with the ship 140 
voluntarily yielding to pirate 

not resisting pirates * ik 
not assisting slops in distress 

<• 54 

withholding certificate of re- 
gistry - fthoJi t<>5J:} 
not paying over deductions 
from seamen’s wages, 033-3 

( ! 37 

going to sea without agreeing 
with mariners for wages G29 
leaving seamen abroad - 14G 
manner of prosecuting for this 
offence - - - 147 

hiring seamen who have de- 
serted from other ships in 
the West ladies 4^6, 640 



IND EX O71 

MASTER^co^Wtf, } pwt. 

of tdup, punishment of, for hiring seamen at more tlian 

double wages iu the West 
Indies - - - 639 

* sailing without convoy 232-3 
for reporting to pilots false 
draught of water m ~ 55^ 
, not reporting anchors, &e. 
found - - 601-2 

# * ^oiling anchors, &<*, found, 603 

MATE of ship, goods delivered to him at the wharf discharges 
Hit responsibility of the wharfinger - 222 

wlien mate may pilot a ship - 559 

MAYORS, Ac, their authority »ufh regard to ships in distress 

404-:,, 407, 584, 590, 593 

MEDITERRANEAN TASSF.S, 

when no stamp diuy shall be charged on account of 

3fh ;>i6 

MORTGAGEE, 

of ship not to be deemed the owner - j8, 26, 49, 521-2 

MORTGAGEE on ASSIGNEE, 

their right on traubfei ofprnputj in slop not forfeited by 
bankruptcy of mortgagor or assignor - 49, 52 » -2 


• N* 

NAVAL OFFICERS, 


lhc 5 r$uty with regard to ships iri distress 

* 405. $84 

NAME OF SHIP, 


not to be changed ..... 

- 40, 5 ^o 

to be painted on registered Jlips - 

- ib. 

penalty for erasing it, - 

- ib. 

NAVIGATION, Rt.itutes'rcluting thereto,. 

5 * 4 t<> 5 ^o 

NEGROES, cmploynient of, as sailors in America 

- 88. /,a8 

NOTICE, 



of transfer of property in British ships, when to be given ‘ 


45> 47' 5i 7> 5 1 :) 

by owners to disdiarge their liability, effect thereof, 220 
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,;;v ' v ■ ■ • . , 

. . ■ 7 0:V* / " v * 

■:OATH, ‘ ' Vag& 

to be taken on registering of ships - 33, 40, 41,43-4, 

5'H\u 53 5> 5*< ; 
of prise ships- - 43,513 
of ships condemned for breach 
of the taws for prevention of 
slave trade - - ib. 

of ships owned by corporate 
bodies - - 41, 505 

by joint stock 
company 
3**3> 515 

on loss of certificate of registry - 55, 511 
of amount of icpairs of British ships abroad 

31% r>oo 

of the names of ships in distress, and their 
cargo and owners - 594 

punishment for perjury under C Coo. 4. c, 1 1 * >, 

<>?, 5*3 

OFFICERS OF REVENUE, 

their duty and authority in regard to ships in digress, 

404-5, 407, 584, 590-1 
their remuneration for the preservation of hi tips in dist:es:,> 

40(>, 585 

their punishment for abusing their tni.4 in repud to ships 
in distress - - - - - - 587 

may repel by force persons pressing into ships in distress 

. \ f 405. $86' 

OPTIONAL. Charter party * - - - ** - 195 

OWNER OF SHIVS. &r Taut-own tits. 

who in to be , deemed owner Of a ship chartered to one 
person with respect to another vflio has put goods on 
board by authority of the charterer - - - 19 

of British ships* who may be - 3 ^» 5 *k> 

who not - - 32* 503 to 505 

no more than 32 persons to be owners 
* at one time of a ship - 32,515 

what is required on their part to obtain 
registry of a ship - 40 to 44, 504-5, 

* 507 to 510, 513 to 515 
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OWNERS OF SHIPS -~conti«*ed. • .. CAGE. ’ 

( « how to transfer his properly therein if 

* ' , lie is abroad - 48, 521 

of ships answerable for the contract of the inaster, as. to 
the employment of the ship - 90, 1 

of a chartered ship - 93 

of a general ship - 95 

as to repairs, &e. idfc, &«, 

if made abroad 
* io& 

# answerable for a breach of warranty to sail, with 

convoy 237 , 

not answerable beyond the value of the ship andf 
freight tor the faults of the master or mariners 

2(>5, &c. 

further extension of the limitation of owners, 

2O7-8 

answerable for robbery, to what extent, 367, &c, 
not answerable for faults of pilot 157, 260- 1 , 557 
not answerable for loss occasioned by the want 
of a pilot, unless, &c. - - *57-8? $ 5 $ 

nor beyond the value of the ship and freight, , 

*nor for incompetent}’ of pilot 158, §2fk> 1, 557 
not liable to penalty for employing any person 
as pilot while ship is in distress - 1 57, 559 
ship uot under the management of die owners 
when the master is bound by statute to take 
a pilot on board - - „ * - iOp 

when in discretion of the master, a pilot so taken 
is servant of the owners * - 160-i 

liable on special engagement * - « 169 

their interest joint with respect to a bankrupt master, 82 

lien of one on the share of another - - - 78 

registered, how far liable as such - r - t 8, 100 


X'i 
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I N p E 

’ V *a<*«. 

j&TfeRS, ship's papers i-** *- ■> - •V '*”* 1 ' ' - .494. 

PART-OWNERS OF A SHIP, . • * / _ ' ' '* 1 

1 their interest wifli respect to eaehother '* ** 68, ike 

with respect to strangers ** - Si, tfeti 

their remedy wgainst each other - ■ *■ * , * 80 

repaim oC ship by, in case of disagreement - - % 

**, ' * employment of ship, incase of disagreement, Where there 
? is a majority oh one side * -70 

. . - ' where equally divided - 74-5 

, \ , security to be given for safe return of ship - - 70 

■< y\ ^ • 1 • r form th&wf 496 

; authority of Court of Admiralty to take such security 

"V * * ’ 1 ' 7*> 75 

how discharged by general notice - . - -220 

' power of one part-owner to compel another to sell the 


Ship - * ’■ - 1 - - - * -75 

to make another answerable for repairs - 7 6 

for insurance - ib. 
bankruptcy of one does pot devest his interest - 77 

lien of one on the share of another - - -^78 

when resident in a foreign country, regulations for trans- 
ferring property in ships -* 48, 521 

f - ' settlement of accounts by majority of $ - - 80 

actions by, for the wrong or neglect of a stranger - 8i 
should be brought in their joint naroejs - ib. 
for freight - • . • - * , - $2 

\ ^against part-owners - ■ * - * - ib. 

passenger, 

, taking charge of ship in distress, entitled to remunero- 
’ \ tfcta , - ; - ; - ■ - - - - 401 

freight for- - - - - • ’ - 20G 

goods of, contribute to general average * - - 355 


PAYMENT See Average, Freight, Salvage, Wages. 
PENALTIES- See Convoy, Pilots, Salvage-General, 
: ’ Salvage in CiN&tr® Ports, Certificate of Re- 

t * gistry, Master* and Marine-Stores* 

TteRILS OF THE S|A, ‘ V. , ' 

"y what are - - - ; 1 - ■ 7 • * 253, Ac. 

what not - - ( ‘ 1 7 ; - *- «« ’ ’ - 258, drc. 
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PERILS OF THE SEA^fcW. ' ; v 
iio«f questions selating to them are to fee decided 
PERJURY, . . . , . 


675 

‘t 

TAGS* 

1 r, 


-V-S7. m 


to 'sji : , 

f * 53a'; ■' 

*- *4& . 

- ISl v 

- $51' " 

- afcfi 

- 5,34 
53 V, 

- sgfriy 
534-5 ■ 

- 533'.:;'“: 

- »W.\ ' 
-'55°.,' 

- 540 


r,, under C Geo. 4. c. 110. 

PILOTS, 

statute relating to - - 

pilots heretofore appointed to act a certain time , 

- description of - ; ^ 

cannot sue io the Court of Admiralty •*, . > - 
to write their names in the log book 
whether master must consult them . - . - 

provisions for examination of * * , - 

by whom to be licensed - •< * 
licences for one year, and renewable - - 

notice to be given of their appointment , *, 

to pay annually a sum out of their earnings - 
how tlie siim is to be applied «* , 
to conduct ships into and out of certain harbe, /s 
when and where (o be taken on board * 
when tliey must be employed / t , - vxz 

when not - * 150* , *5(1-7, $58* 

rates for pilotage * - «, . * •* ? - 535,,; 

may be varied * * - - m ' S4&’ 1 

to be hung up - ' « - r . •* t / 

appeal on the subject of - ? • • , * 536 . “ 

signal flag for, wheu to be .displayed * *55> 54Q 

upper and JmVer book pilots - 541 1 ’ 

licensed pilots may sujiersede unlicensed, oftes - 56* , 

vessels to be licensed for having pilots m attendance" at * 
sea * \ „ '-547'^* 

^ lord warden of cinque ports to license pilots within eer- 
tain limits - * * - * . -53$ 

Cinque port pilots to be examined and admittpd 538-9 
. what ships they may take ,, elwirge 1 pf 

'-‘O ' 1 96 

constantly to ply in succe#«t : - < lb* 
subject to regid&tion ' Laid 

’Warden,-.' >>; 

how and when to be incased - 543 


f 

0 


, * 



liyfi T N $ ,E X,. ' ’ 

_/ t '*■. <**$». 

; ' '* if Jkept m ships perforrnmg quarantine - * V* - 551 

if taken to ?ea beyond their district * 152-3, 550 

when ship-owners are answerable for not taking them an 
board, and w&en not - 157*^ 556 

* * _ , , t , answerable only for value of ship 

and freight - - 1/58, 556-7 

.. , . , , not answerable for pilot’s incom- 

tency - 158, 260-1, 557 

*$p not under management of the owners when the master 
■ is bound by slatute to take pilot on board *- - )6o 

when in discretion of the master, a pilot so taken is servant 
of the owners - - - - - 160-1 

when master or mate may pilot hi« own ship - - 559 

in what cases ship may be removed by master, &c. - ib. 
when unlicensed persons may act - 561-2 

♦description of person and name to be on the licences of 560 
names of, to be transmitted to Trinity House, &c*. 548-9 
list of pilot vessels and persons employed to be transmitted 

54 <h 550 

boats and vessels o£ how to be distinguished - 547-8 

running, before ships entitled to 
. pilotage - - - 548 

pilotage, how recoverable - - 151-2, 552, 552-3 

may be retained by consignees - 152, 552 
of vessels not having British registers, regulations 
for - - - - - - - -555 

- of sliips on quarantine - - 153*4, 551 

draft of water, how to be settled - 554 

their changes „ - - - - - - 15 1 

not answerable beyond tile amount of the penalty specified 
, in their feond , - . * - - 159, 557 * 

punishment of, for declining to take charge of vessels 562 
*• . refusing to conduct ships into and*out 

, of certain harbours - - 550 

rates for sudh pjjotnge ; - 550- 1 

exacting more then.. like, established 
rates , , - v ,*■ * \ -V , « v ■ ’ * * , 544-5 
, • quitting- ihips before, service per- 
. - filmed; «< - - - V * •, -> - 562 



INDEX. 


ht 

^xjyrs^conthued * r v, . page* 

punishment of, for quitting ships during j^rforMauce of 

quarantines - 

acting before his licence has re- 
gistered' ^s 4 ‘ - 560 
without producing his licence, , ib. 
incapacity by drunkenness * 563 

wilfully Yunning ships on shore * ' ib# 
lending their licences - - ib* 

not delivering up their licences - 560 
persuading masters to employ boats,* , 
&c. unnecessarily - - 562 *3 

keeping public houses unless au- 
thorized - 560-1 

oilending against the revenue laws, ib* ' 
improperly catting cables, dr C. * 563 
- procuring others to do so. 603 

wilfully running ships into danger 563 
disobeying orders of dock-masters ib. 
‘unlicensed persons acting after li- 

t ’ ! censed pilot shall have offered 

f 1 himfeelf - - - - 5O1 

penalty on masters for employing unlicensed pilots -154, 

' " 551 ~* 

not taking pilots on board - ib* 
how the penalties are to be ascer- 
tained - 155-6. 

Teporting false draught of water, 

559 

no penalty on master or owner for employing any person 
as pilot while ship is in distress - - ‘ - *5% ;>59 

penalties, how recoverable - - !£& *6i, 564, 565-6 

actions for, may be brought in the county 
1 Wherein offence in river Thames occurred, ur 
^ m^Middlesex or London - - 161, 564 

form of conviction - - - - - * . 7 

application of penalties ----- 5^8 
appeal to quarter sessions - - - - , - ib* 

warrants, to iqpprehead, how to be indorsed - ‘ - 566 

bye-laws on subject of pilots 536 to 538 

,n;t ; 
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PIRATES, . ^ pack 

\ , capture by - * '.-‘‘‘-'i - - *15 

offeree of becoming such . ' - • ’ * i ' 14^ 

„ combining with them - - - , 144 

voluntarily yielding to them - - 141-3 

not resisting them - - - 141, 239 

contribution for goods delivered to - - 34O 

' r African states not now^o considered * , - - 15 

PLANTATIONS, ships employed in trading to * - 498 

i»LATE, 

} „ quality and value of, to be expressed in bill of fading 260 
contributes to general average - 354' 

PtEA in abatement by part owners - - - 81 

PORT CHARGES, to be paid by master - 22G 

POSSESSION, when necessary on sale or mortgage of ships 1 3 
PIUMAGE, meaning of - - ; * - * 373 

PRINCES* t 

restraint of, what such as to excuse - 261 

PRIVY COUNCIL, \ 

order of* relating to employment of foreign seamen, 89, 501 
PRIZE. fa'CAninuL 
PRIZE SHIPS, 

registry thereof - - - - - - 38, 513 

belonging to persons resident in Gwemr//, Jersey , or 
Man, where, to be registered - - - -513 

production of a certificate of condemnation at the time 
of registry - - - - • - - 4 *> 5*3 

PROCLAMATION for the employment of foreign seamen 89, 

1 1 '' 528 

ph6hibition, 

to Court of Admiralty, i& suits by one part owner to 
prevent others f rom sending the ship abroad not to be 
* granted - - - * - - - -72 

Sn suits for repairs in England will be granted - 309, 

, no 

,* but not for repairs, Ac. upon hypothecation by mas- 

terabroad " - *' ’"V - ’ - 127 

in suits ibr wages when granted - \ - “47,9 

when not - - 478 to 483 



INDEX. 

lit what time it must be appli$dfor * 479 
PROPERTY in ship, how proved - - - \ V 60 to 66 

Q. 

QUALIFICATIONS, 

of master and mariners, &c. - - - - 85, Ac. 

in British ships - i % 87*8 

QUARANTINE, package and care of goods during # - 250 ^ 

* 

* R. 

RANSOM - . 346 

RATS, damage to cargo by - - - - ' - * 2144 

RECAPTURE, salvage t^jp-eon - - 400, 417 to 42a 

110 restoration of ship set forth as a vessel of war -421 
payment of freight, thereon - - - ' 273, 305 

REGISTRY OF SHIPS, Src taarmcAXK of Recisthy. , 
origin of - - - - - - 24, noth 

present statute relating thereto u , * - 496 to 523 

difference between the former statutes and the present, 

26, 33 to 35, 37, 50, 51 to 53 
between the statute of the 4 th Geo. 4. and the 
present -•••** 26 

arrangement of the enactments of die present statute, 
v Sft 30 

privileges of British ships confined to si lips duly re- 
gistered - - 27 

what ships arc entitled to become and continue registered 

ships $hl* 500 to 502 

what vessels considered British although not registered, 

5 * 6 - 7 ' 

in .what cases ships registered lose, the privilege of British 
ships - . - ; - +: -ap-x,5ooto 5o» 

what persons may be registered as owners, 32 to 35, 500, 

( „ ( t , ,, $03 to 5 ° 5 > 5 H -15 

no more than 32 persons to be legal owners - 39, 515 

not to affiapt the ^equitable title of minors, Ac. - ib. ib, 
division of the property into 64. parts - * • 33, 514 

property of partners, partnership property both at law mid 
. in equity m t £ “ " , * * 34 * 5 M 

x x 4 
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\Lai % TRY OF *a«*. 

by what officers registry is to be made - 35 to 37, 498-9 
at what place - . - 37-8, 498-9* 502~3> 5*3-*4 
of prize ships - - - - 38, 513 

books of registry to be kept, and every registry numbered 
, in progression * - - * - - 38, 502 

evidence of - - - * Go, 530 

* ; \o what port ship shall be deemed to belong - 38, 503 

what si lips formerly registered must be again registered 
. «nder the new Act, and^t what time - 38-1;, 516 
no stamp duty on the bond of such ship's, 39, 516 
, - nor on the Mediterranean pass - ib. ib. 

to obtain registry, what is required on the part of the 
owners - - 40 ic«M4, 504 to 510, 513 to 515 

oath required fur - 40-1,304-5 

bond * . - - - -41, 507 

description of the ship by the builder - - 43, 510 

registry dc novo, when and how to be made, 54 to 56, 

5U-& 511-12-1:5, 520-21 
may he made by desire of ow mrs, on change of 
property, although not required by the statute, 

fA 520 

register, W'hen proof of title - Go to a ,> 

how 1 he tonnage is to be ascertained - 39, 50 5 to 507 
in steam vesseffe the engine room to be deducted, 

‘ • 507 

certificate, what is to be specified therein , 39, 40, 497-8 
loss of - - - - -58,511 

* detention of, penalty fi>r * 59, 501 to 503 
temporary certificate or licence, in w bat cases it may be 
grouted" - - - 57-8, 502-3, 511-12-13, 516-17 

transmission of from Scotland - - 522 

name of ship not «Ao be changed - 40,510 

change in form of ship, what is then required, 

$5 A 513 

change of the master 53-4, 54 notis» 509 
transfer of property m fdup^ regulation*? concerning, 
44 to 55. 514. 516 to 519, 531-11 
distinction between the present and fortner statutes on 
• .subject of - - - • - - 50 to 53 
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REGISTRY OF SH IP S— -co ntinucd. ' j»aok* 

on a transfer gcBerally^ 44 to 49, 514, 516 10519, 521 ' 
must be by bill of sale - * - 44, 5 

not void by error of recital of - - ib. 

priority of purcliasers and mortgagees, 4^, f 
if owner is out of the kingdom - 
if made as a security - 49 

must be so expressed in book of regi 
indorsement * 

right of mortgagee or assignee * 

• bankruptcy of mortgagor or r 
evidence of affidavits and books of re?^ 
copies of made evidence, w 1 
be evidence ,, 

power of governors of colonies* d 
false oaths or document*^ pc y 
penalties, recovery and up) 

REPAIRS OP SHIP/ KrrLrj 
if part-owners disagree *•' 
lien of one pari r of anothci 

ordered by muste.;$how ai;lmr fo w ^pon the om ners, 1 .. 

/if made abroad - - ; 03 

not unless they can be proved to L. 

been necessary - - - 

the mode of ascertaining what is nc 
cessary - - - * - 10*2 

who is to sue fox; - 53 

when a subject of general average, and when not 349-50 
registered owners wheat liable fur, and when not 1 8, 22 
abroad beyond a certain sum, privileges as a Brti&b ship* 
lost thereby - - - - - -31, 50O|. 

amount to be certified on return of ship - iln \ 

RESPONDENTIA - - - - - - 117,121 { 

RESTRAINT OF PRINCES, 

what such as to excuse a6i ; 

REVENUE OFFICERS, 

their authority and duty with respect to ships in distress, 

404-5,407, 584, 590-1 
remuneration for the preservation of ships in distress, 

40tj, 585 



682 INDEX, 

REVENUE OFFICERS—* continued* { page* 

imy repd by force persons pressing into ships in distress, 

' 4 ° 5, 586 
punishing of, for abusing their trust in regard to ships 

in distress - - * - - - 587 

'RY, 

t and owners answerable, for, if committed in a port 
river ------- 223 

not if committed by pirates at sea - 255 
*>t answerable for, beyond the value of ship and 

2O5 

S. 

- - - 229, 230-1 

- 233, note (a) 

1 

- ■ - - - -2 

( usive, avoided - 2,8,12 

by part- 74 

at sea - - - - - - * tm 

for salvage - - • - - %i 

delivery of possession wl en necessary - j 2 
, of British ships - - - - » - 44, &<•- 

notice thereof to be given 45, 47, 51 7, 51 9 
to foreigners - - - 34, 505 

of cargo by master * - - - -241,245 

of goods at sea - - * * - 384, 39 1 

for salvage, * * - 399* *07, 58G, 591 

*AI<YAGE-GEi?ERAL, See Salvage in the Cinque Ports, 

Wreck, and Marine-Stores. 
. statutes relating thereto - - - 583 to 627 

definition of - - - * - - - 397 

lien for * - . - . - ~ - 398, 585, ,613, 625 

on freight - - - . - - 400, 458, note (g) 

when not allowed - • - - 401 

tender of - - - 398,613,625 

in the Court of Admiralty - - -403 

it can be claimed bya passenger * * -401 
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§ALVAGE-GENERAL— ^continued* pacts:. 

estiomtion of , * * - 398-9 

rates of - ' - - - - - 4v 

actions for - - • - - - - 

authority of the Court of Admiralty in respect of, 3< 
and duty of sheriffs, mayors, const? 
revenue officers in respect of 4<‘ 


adjustment of, by Justices, Ac. 407, 58 
t in what case 

* 

adjustment of, by umpire chosen by 
money to be borrowed for - 'f* 

sale of goods for - 
ship and cargo for - +J 
o& capture and recapture .. 
introduced !- 


* nfc'uti ft dp&iy of ail ic? 
r of neutrals 

contribution of seamen to 

anchors, Ac.ibupd, where to be deposited 4112, 414, 

< report thereof to be made in writ 
! 412, 414, 59G-7, b 

how to be valued - - ~ ,5 

when they may be seized - 
( reward for making seizures 

if not claimed may be sold - 
how salvage thereof to be adjust,^ 
4*3* SSih Gism- 
appeal to Court of Admiralty * Co 
to be restored on giving hail 414, 6<x_ 
form of taking such bait * - 614^ 

bail for the payment of- - * - • 414, 600 ^ 

punishment for injuring or concealing buoys, smirks, 
Aw - - * * - - - ’ - 6ox 

. for buying or receiving anchors, Ac. - ib* 

, *fcroot reporting anchors &c. found, 597* 6012 



684 INDEX, 

SALVAGE-GENERAL— -continued, page# 

form of conviction -- ;< - - - « 605-6 

where offenders may be tried - ; • - 606-7 

who may be witnesses - 606 

'•tenuities how to be recovered * - 59 8, 602, 605 

how to be applied - - - ib. ib. ib, 

appeal to Quarter Sessions - GoG 

n the Cinque Pouts, See Salvage-General, 
Wreck, and Marine-Stores, 
adjusted - - 414-15, 592, 615 

he Lord Warden in respect of 414-^5, 592, 

615, 622-3 

Lord Warden's officers - 619 to 622 
Lord Warden a jurisdiction - - 624 

0 adjustment of - 415, 635-16 

how appointed - 414, 615 
how paid - - - 616 

their registrar - 615-16 

j their authority - 415, (hC 
4 their oath - - * - 617 

irlier they may act - 415,^ 
* 616 £*7 

appeals from 41 5 -1 6,6 1 7-1 8 
for the trial of offences, how appointed 62;; 

their authority ib, 
where they may act 


ib. 

)ien for, when taken away 625 

tender of ib. 

bail for the payment of - - - - 617, 627 


^ anchors, cables, <&c, found, where to be deposited - 416, 

618-19 

when they may be seised 619 
puuUhihent for injuring or concealing buoys, &c. * 61 8 

? wrongfully advising cables, to be cut; 620 

; not , delivering up anchors, cables, & c. 61 8 

selling, concealing, or defacing them 619 
buying or, receiving than 1 . * 619, 620 
; cutting up old Stores without ^permit 620 

SEAL, not necessary to agreement between master and mariners 

‘ 433 
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SEAMEN, See Wages, i*Atw. 

foreign seamen, employment of * - 8 % 88, 

1 who are British seamen , - * » ; -8* 


of British ship, three-fourths must be Br 

agreement for the service of seamen 134? 

form t) 
to bo in, 

V 

to m 
wi 


hiring of for foreign voyages - 
in the coasting trade 
WeM Ind’ 


obedience to mister - ^ > t 
combination of - 
crimes of - - * ^ 

dcficrfioD of - * - 

absence by ' j ^ ' 

want of provisions a tor leaving ti, 

refusal to proceed on voyage 
desertion of, in tlje West India trade - 435-.fi, 4b,,, 
coasting trade * 


lists of in the West India trade - - - - fi 

correction of, by master - -*■ - - - * 1 

punishment of, for great crimes - - - - 1 

rewards of - - - - * - - 14s- 

siekness of 144, Ac. 44 

healing of 35)' 

provision for, if cast away in foreign parts - - 34M 

woman serving us seaman, entitled to wages - . 443)1 


SEA- WORTHINESS, ;i 

what ib - - - - -218,359 7 

master and owners answerable for the want of - 318, % 

aao, &c. 1 

SENTENCE of condemnation of ships * - - . H> 

SHAKES of ship,* lien on for repairs, &c. - . 78-9 

SHERIFF, hi« duty anti authority as to preservation of ships in 
distress - - - - 404-5, 407, 584, 590-1 



INDEX, 


- 138 , Src. 

- - 167 
- 8 

- f 6o to 66 
Certificate. 


- 204 


'686 . INDEX, 

v.SHIP, FACE- 

' _ when chargeable in specie to the freighters - - 93-4 

for seamen's wages - * 47! 

who for repairs abroad - 124-5 

'penalties i not so chargeable for repairs 

- 109 

k aptnent thereof for registry - - 505-6 

n tin of - - * 

of - 

^hale of , - 

Miow proved 

'tsu Shjfs. . Register* 

r^OWNER* 

See Agreement* 

: ng of - 

NEK., PaWT-OWNER* 

- 2-24 

- ^ - - * 447* 4o l 

i'll rejv* > - - - -109 

.on on ship - - * - - - 44., 109 

give certificate of the denomination, &c* of fchjr?,2, 510 
-.NE8S, 
of seamen - 

effect thereof as to wages 

JIVES* 

contribute to general average 
employment of w sailors in America 
.TATUTES printed in the APPENDIX: 

Register, 6 Geo. 4. c* no* 

( 6 Geo, 4, c* 109. 

\ ; Geo* 4. c. 48* & jn to 24. 

Pilots & Pilotage 6 Goo. 4. c. 125* 

Ship-owners 53 Geo. 3. c* 159* 

Goods 6 Geo. 4 . c. 94, 

{ 12 Anne. Stat. c.e. 18. 

26 Creo. 2. c. *9* 

6 Geo. 4, c* 107. S. 47, 4S* 
j & 2 Geo- 4. c. 75* - 
1 (k & Goo. 4* c. 76. - 


Navigation, 


Salvage, 


144 * ore. 353» 442 
- 447, 451 

- 3Jb % 
- - 88, 528 


- 4P<> 

- 524 

™ 529 

- 530 

- 572 

- 578 

- 583 

- 588 

- 595 
• 59® 



Wages, 




STATUTES— cox/Mrued. 

( tt Geo. 2. c. 36. 

2 Geo. 3. e. 31. 

31 Geo. 3. c. 39. 

37 G e°- 3- c. 73 . 

59 Geo. 3. c. 58. 

6 Geo. 4. c. 107. S. 15. 8. 
6 Geo. 4. c. 114. S. 15. 

.4 Geo. 4. c. 25. - <s 

iM VESSELS, • f 

* ascertaining their tonnage, the e 
ducted ’• - - - 

waged by the Court of Adm 
servation of property - * 

STIPLT IHONj,. j 

in W#^u.h|||yforsaiV 

form thereof -W - * 

STOWAGE of goods, meter’s d 
STOPPAGE IN TRANgTTU 


.*P- 


definition of ' 
origin of 
French law of 
Russian law of t 
nature of - r 

tn be exercised oiily on insolvency of consign, 
in wlmt, ease it may be exercised ... 
not affected by usage of carriers -■ - 1 * 

by foreign attachment - 
when goods arc deemed to he in transitu - 
when acta of the consignee Hill take it away 
cases of - ;lG«, 370, 374 to 376, 379, 380. 385-6, 392-t 
may be made in case of a ship chartered by th 
consignee - 36^* 

not if consignee has done any thing, equf- ' 
valent to actual possession - j * 374 c 
what is so equivalent ’ 37^-7. ^ 

nor by a person* who had only a lien on ! 

tho goods 373 

nor in fh§ case of goods sent upon a trust 
not satisfied - 3(19 


M3.*, 

381, 
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686 IND E X: 

SHIP, E IN THAN SIT 1 1 — continued. taok: 

when cj be made when the goods hove been fairly as- 
signed over by the consignee by indors* 
meat of the bill of lading - - 387 

although the price not paid in money 389, 

or under circumstances equivalent to such 
indorsement - 891-2 

be deemed consignees, and who not - 
vaster in respect of - - - 368, * ® 

‘ hovj | } y muster, cannot be afterward 0 *re- 

377*8 

Ink-Storks. , 

c ship employed in tiie Greenland Fishery 
part of the ship - - t ' * 269 

' . . • “ 

T. 


who m. 
Penalties * 

» ap’r 
r] tin 


I- - - -3^,633,625 

t ’» ning of a bottomry bond, cannot 
1! , if tb fhy i : , specie - - -119 

*en method ol a*£ia Ouaing it ior registry 39, 505 to 
give . c 50 7 

..NESS,:, 

of sewiperty how made by the Civil Law - - 365 

in goods at *>oa 384 

jAVES* in British ships. Srr British Smi>s. 

•COlT. SrC StOIMM UK 1 \ Tn a hi to. 

'when ended, and when not - - 373, &c. 

TMNS-SHIPM ENT - * - 240 


1 V, * J 

VICE ADMIRALTY, 

no power to sell ship on application of master - 11 
VOYAGE, 

for which seamen are hired, to be mentioned with pre- 
cision - 435 


# W. 

WAGES OF SEAMEN, 

statute* relating thereto * - 


- 628 to 653 



IN DE X. 

* WAGES OF SEAMEN— nuluwtt. 

when a subject of general average 
preferred to the claim of the holder of an 

bond 

agreements for, \ufnrngn voyages - 

form 

*mst 


need ik 

in the American colonic 
in the coasting trade 

must !>• 
need 

in the West Indies 
in a Dutch ship 
^Danish sin 
to hjLjbroduc 


• ! i* r 


articles for* conc h;® 
licence to pa} mure 1 * 

West Indies - •* * 4:17 

not to be increased for exertion in time 
when earned wholly .... 
in pari - 

in case of sickness 
if parts of a stranded ship are 
than sufficient to pay them* ih> 
of the cargo be saved 
wholly hi case of death - - 44 ;> 1. 

in the West India trade luo 


applied 


- <>4 

■ 44:i”4. 4 r * 

' 447. 45« 

- 45 : 

- 4 ;,tf 

• 4o 9 


of shipwred* 
ot ship not sea-worth} - 
of capture and recapture 
of seizure and restoration 
when earned in case of entry into the King’s service 444 

(M‘J titf 

b} awopian for service performed on bouiu 

a ship, d r c. - ‘M.'l 

Y v 



I N 1 ) E X. 


I 7 SE A MEN — continued* 
nt of, at ship’s return home 
abroud 


at ships return home - -44 .9, 452, &t\ 

broad 4,VJ, Ac. 

in the coasting trade - - - 4, r >5“b\G;}G 

- * 4 .Vr^ 

tor desertion - * 134-5, 4*>«‘h G;u> 

ibr misbehaviour • 472 

in the co,n>tin« trade t lor refusing to proa ini j 
on voyage - - * - - J \’ f 

: n the H'at-Jm i; n trade* for desertion .1 

4 '^, 

how applied . 

V entering into His Majesty’s servi fT ^ 

4 ,;s - 1 <; : ,s 

>r nbsmv - 1, i 

leaving shi)i >• ''i>re dMiar j _ 

'lorn to b> n .{hi-j 

r« 

‘‘-,e / . 


v ,11 wv * dement - . * / 

m jin- r >^rJoy M ■% 

before dwbargeil - - ■‘J4' ;* 

tor absence - ">• 

bow ascertained b.i> ^ 

how applied ' {, ‘fi 
•v of, in !*»• < V»r/ 0/' A ^" rull> > ’ , ‘ . 47ft 

* who may sut inert 

upon wbat contract - 47 (, ’7 
upon what not * \ c 

at whal time a i-rulnlnfot 

must bf applied 'nr - 47 ! 

„f in the Court of ’ Mwiraliij : 
recovery of, m ^ proce eding Acre 4 , 

priority of claim ' 4 > 
limitation of suits 

form of declarauon - 
of defence 



w i*:st i 

ho 

dese .1 « tcume-i 

eti nficsite of (list'll, 
iiccacc to give >eat 
in- 

penalties of sottmen. i .ipj'Wv 
condemnation f.ml sdo oY it ship in 
Wll \KF, delivery of goods at, by muster 
« to iaate - 

Wll VKF1NUEK, what discharges his ksoomm* 

WOMAN, wages earned by. lm venire.' peri 

shjp - - * ' * 

WKECK. *SVr Sal\ am-'-Okvfit S\iv. 

Pours and M umm-StoU'S, 

Jami of lord of manor in respect of 

t fleet of, as to seamen V w ages 

good*, &c. .saved from, nhen' to be deposited ■ 

examination to be taken on oath of nanus, \e. of rh*. 

m dim ess. and a copy thei' , o*‘ pub! shed ■ 4* »h, 
carriages to p,^ ovt/ knnUiov the preservation of Mark 

hi O 

eompensatiun to be math to the occupier*, of s»».uh lands' 

('10 

}>ena1ty on persons impeding such passage - - ib. 

punishment for plundci ing eoods, &c. tl crefrom o 



f 


.0581; 
- ib, 

presiT- 
5<n 
‘MIL (iffi- 

*V» ,>W4 
• » i»u< f tiu refrain 

58b 

refusing to iit-sist ships \u 
- A«4-^ 

mu* » abusing tbcir trust id regard 


K' rfi 7 

ndet* may be tried- - * - - 

thepeiuofo proMeme tor certain odbhces i\ 

»itlIo ll>. 

penalty tor myi toting to prosecute • 
pn^eerttiims. Imw to be defrayed * - ib. 

ed lb< a from to pay customs - - - 585 

. b\ paid pi reaped of - - - 585. 55*1 

adjusted by justices, toe. - - 40*1-7. 

, r >8> ",‘M 


who arc to give notice of 
their meeting 407-8, ; »«n 
aullmist) anil duty of slieriHs in respect of, 404, 405.407. 

f>8 4 * .W'i 

may on* &e. »>f corpora t ions* and 
port town* - - -ib. 

justices of the peace 404, 405, 40b. 
4^7’ 4 1 :p $4. 585, 58b. 58;). 

;,!)0 5^4 
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